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questions presentedtc "questions presented"

i.
did the trial court commit reversible constitutional error by instructing venirepersons out of the presence of the defendant and her counsel, and by permitting the bailiff to instruct venirepersons and the seated jury out of the presence of the defendant and her counsel?


ii.
did the trial court committ constitutional error in its jury instructions  on the principle of acting in concert by permitting the jury to return verdicts finding yvette gay guilty of specific intent crimes on the basis of renwick Gibbs's mental state?


III.
was the reliability of the verdicts of guilt unconstitutionally impaired by the testimony of an expert witness who inaccurately utilized a legal term of art,  and by the court's failure to prevent counsel from relying on this testimony in closing arguments?


iv.
did the trial court err by failing to submit to the jury the defendant's requested instruction on diminished capacity as a defense to burglary?


v.
did The trial court err by denying the defendant's motion to have her expert mental health witness view a portion of the testimony of the defendant?


vi.
did the trial court err by failing to submit misdemeanor breaking and entering as a lesser included offense of first degree burglary?


vii.
did the trial court err by granting the prosecutor's motion to strike relevant testimony by the defendant concerning her state of mind at the time of the killings?


viii.
did The submission of the offense of felony murder to the jury violated the constitutional prohibition against double jeopardy?


ix.
was the evidence insufficient as a matter of law to convict the defendant of both conspiracy to commit burglary and conspiracy to commit murder?


X.
did the trial court err by failing to instruct that duress is a defense to felony murder?


xi.
did the trial court's Submission of the course of conduct aggravating circumstance, the especially heinous aggravating circumstance, and the burglary aggravating circumstance, all of which the jury found, permit impermissible and prejudicial double-counting of evidence in aggravation?


xii.
did The trial court COMMIT REVERSIBLE CONSTITUTIONAL ERROR by submitting to the jury the aggravating circumstance that the offense was especially heinous, atrocious or cruel where the circumstance was based on the independent intent and actions of renwick gibbs?


xiii.
did the trial court err by failing to instruct the jury during the penalty phase to make the constitutionally required factual determination of Yvette Gay's state of mind and degree of participation concerning the killings?


xiv.
did the trial court commit prejudicial error by failing to submit to the jury non-statutory mitigating factors which were specifically requested by the defendant and which were supported by the evidence?


xv.
did the trial court err by refusing to give peremptory instructions on those mitigating circumstances for which the factual predicate was uncontradicted?


xvi.
must the Defendant be resentenced because the bailiffs in whose care the sequestered jury was placed during a lunch recess had not been sworn as mandated by statute?


xvii.
did the trial court err by failing to inquire into the jury foreperson's fitness to serve after observing without contradiction from the parties that the foreperson was in pain?


xviii.
did the trial court err by sustaining the state's objection to relevant and admissible testimony of defense witness wallace regarding the sincerity of yvette gay's religious beliefs?


Xix.
did the trial court violate the eighth and fourteenth amendments by conditioning the jurors' consideration of relevant mitigating evidence upon a finding by each juror that the relevant mitigating evidence had mitigating value and by not preventing the prosecutor's argument that the jurors could reject any mitigating circumstances if they found that it did not have mitigating value?


xx.
Are defendant's death sentences excessive and disproportionate and should the defendant's sentence be reduced from death to life in prison?


xxi.
did The trial court commit reversible constitutional error by denying the defendant's motion to dismiss the murder indictments?


xxii.
did The trial court commit reversible constitutional error by denying the defendant's motion for disclosure of aggravating and mitigating circumstances?


xxiii.
did the trial court commit reversible error by refusing to permit defense counsel to question a juror before the court excused the juror for cause in violation of defendant's rights under the fifth, sixth, eighth and fourteenth amendments?


xxiv.
did The trial court commit reversible constitutional error by failing to prevent the prosecutor from using language in his questioning of prospective jurors which asserted a high degree of liklihood that the case would get to the penalty phase?


xxv.
did The court commit reversible constitutional error by submitting the especially heinous, atrocious, or cruel aggravating factor, which was impermissibly vague on its face and as applied?


xxvi.
were the court's penalty phase instructions permitting the jury to find the aggravating factor of murder in the course of a burglary on the basis of renwick gibbs's intent reversible constitutional error in violation of the eighth amendment?

statement of the casetc "statement of the case"
This action came on for trial at the 8 July 1991 regular criminal session of the Superior Court of Beaufort County, the Honorable Gregory A. Weeks presiding, upon four bills of indictment collectively charging the defendant with three counts of first degree murder, one count of first degree burglary, one count of conspiracy to commit first degree burglary, and one count of conspiracy to commit murder.  (Rpp. 1, 47-52)

Following jury selection and the presentation of evidence, the court submitted all counts to the jury.  (Rpp. 72-116)  The murder counts were submitted both on the theory of premeditation and deliberation and on the theory of felony murder.  The jury on 6 August 1991 returned verdicts finding the defendant guilty as charged.  (Rpp. 117-21)

Following the presentation of capital sentencing evidence, the court submitted to the jurors in each case three aggravating and twenty-six mitigating circumstances.  (Rpp. 170-190)  The jury deliberated nearly ten hours before returning death verdicts in each case.

The jury found the following three submitted aggravating factors in each case:  that the murder was committed while the defendant was engaged in the commission of first degree burglary; that the murder was especially heinous, atrocious, or cruel; and that the murder was part of a course of conduct including violence against other persons.  (Rp. 170)

One or more jurors found in mitigation the following circumstances:

The defendant has no significant history of prior criminal activity.  (Rp. 171)

The defendant was an accomplice to the capital felony committed by another person and her participation was relatively minor.  (Rp. 171)

The defendant acted under the domination of another person.  (Rp. 172)

The capacity of the defendant to appreciate the criminality of her conduct or to conform to the requirements of the law was impaired.  (Rp. 172)

The defendant admitted her involvement at an early stage in the proceedings, and/or cooperated with law enforcement officers.  (Rp. 172)

The defendant has no prior history of violent behavior.  (Rp. 172)

The initial idea for the plan that resulted in the death of the decedent was that of the co-defendant, Renwick Gibbs.  (Rp. 173)

The defendant has shown remorse since her arrest.  (Rp. 173)

The defendant has accepted Christ as her Lord and Savior.  (Rp. 173)

The defendant is a product of a dysfunctional home environment.  (Rp. 174)

The defendant during the critical early years of her childhood was forced to perform as an adult and thereby failed to develop coping mechanisms against the dominance and control of others over her life.  (Rp. 174)

The defendant aided her family financially while gainfully employed.  (Rp. 174)

The defendant experienced repeated violence in the form of verbal abuse, physical abuse, sexual abuse and emotional abuse.  (Rp. 175)

One or more jurors also found mitigation under the residual mitigating circumstance.  (Rp. 175)

From the death judgments and from the judgments imposing terms of imprisonment on on the joined non-capital counts, the trial court on 10 August 1991 noted appeal and appointed the Appellate Defender.  (Rpp. 191-99, 202-05)  By Order dated 20 August 1991, this Court stayed execution pending appeal.  (Rpp. 206-07)  The defendant's Motion to Bypass the Court of Appeals as to the non-capital convictions was allowed on 24 June 1992.  (Rp. 1)  The printed Record on Appeal was mailed to the parties on 29 June 1992.

statement of the factstc "statement of the facts"
The State's Evidencetc "The State's Evidence"
The state's evidence was in pertinent part as follows:

William Farris, Sr. testified that in May of 1990 he lived in Washington with his wife, Louise, his sixteen year old daughter, Shamika, and his thirteen year old son, William Jr., in a house on John Small Avenue near a florist's shop.  Mr. Farris worked in Greenville as a dolly operator for a materials handling company.  One of the Farrises's two grown children, Anne, had been married to one Renwick Gibbs for about five years.  Renwick Gibbs, however, had maintained a relationship with Yvette Gay, the defendant, throughout his marriage to Anne.  Mr. Farris knew Yvette when he saw her, but he could not tell her from her identical twin sister, Doris.  (Tpp. 22-27, 31-32, 63)

On 29 May 1990, Mr. Farris saw Anne when she came by the John Small Avenue residence at 11:30 p.m. to return one of her parents' cars, which she often borrowed to get to her job at a local textile mill.  Anne and Renwick owned a car, but they were not living together in May of 1990.  Anne had been living in a battered women's shelter for about a month.  She and Renwick had separated ten or twenty times during the course of their marriage; Anne usually lived with her parents during these separations.  (Tpp. 33-36)

When Anne arrived at her parents' house to return the car, Mr. Farris got out of bed and drove her to work.  He returned home, went back to bed, and got up at 3:45 a.m. to get to work early.  Before he drove away shortly after 4:00 a.m., he tried to call the family dog, a German Shepherd mixed breed which had been missing since the previous day.  Renwick Gibbs was familiar with the dog.  The dog did not appear and Mr. Farris left for work.  (Tpp. 36-38, 41-49, 61-62, 66)

Mr. Farris took some vacation leave and left work at noon; after running some errands, he arrived home shortly after 1:00 p.m. and found law enforcement officers and a crowd gathered at his house.  Renwick Gibbs's car, a Cordova, was parked in the yard.  Shortly thereafter, Mr. Farris learned that his wife and his two younger children had been killed.  (Tpp. 44, 50-54)

Deborah Blount testified that she was Renwick Gibbs's sister and that she lived with her husband, four children, and two foster children next door to Renwick and Anne's trailer in a mobile home park in Chocowinity.  Renwick Gibbs and Yvette Gay, who the natural parents of the foster children, had had a relationship for five or six years.  Yvette and her sister, Doris, knew Anne Gibbs because they all worked together.  Renwick and Anne also had two children, both girls.  (Tpp. 76-82, 100)

Deborah testified that she saw Renwick on 30 May 1992 between 9:30 and 10:00 a.m. when he arrived home next door.  He called to Deborah and asked her when she was going to town; although he seemed anxious for her to go with him to town, she told him that she was not going right away, but offered but offered to pick up whatever he wanted when she went.  He then went to his trailer to take a shower.  Deborah next saw him at approximately 11:30 a.m. at a local store, where he again asked her to accompany him to town.  She did so, riding with him in his Cordova; he dropped her off at their sister's house and they agreed to meet again at an uncle's store.  (Tpp. 82-87)

Shortly after noon, they met at the store and drove to the Farrises' house, because Renwick said wanted Deborah to talk to Anne.  When they arrived, Deborah went to the door and knocked, but there was no reply.  She refused to look in through the windows and went back to the car.  Renwick then got out of the car and walked out of her sight to the side of the house where the carport was located.  The next she saw of him, he was running from that side of the house crying and calling out, "My wife, my wife."  He fell to the ground screaming, pulling his hair, and gagging.  (Tpp. 87, 89-95)

Deborah could not get an explanation from him, so she went to the carport side of the house calling Anne's name.  She entered the house through the carport door; it was dark inside and she glanced in several rooms before seeing William Jr.'s body and what she thought was either Shamika's or Anne's body.  Deborah ran outside and went to the nearby florist's shop, where she reported she had seen bodies tied up and asked someone to call the police.  (Tpp. 95-97)

Detective David Sparrow of the Washington Police Department testified that at 12:30 p.m. on 30 May 1990, he was called to the Farris residence.  When he arrived a few minutes later, he observed Renwick Gibbs kneeling outside, beating the ground with his fists while Deborah Blount stood over him.  After brief conversation with Deborah, Detective Sparrow entered the house through the carport door, a window pane of which had been broken out.  In a bedroom off a hallway, he found  Shamika Farris's body in a sitting position leaned back against a bed; Louise and William Jr.'s bodies were face down on the floor.  Detective Sparrow then contacted other law enforcement personnel and worked with officers already there to secure the scene.  (Tpp. 115-24)

S.B.I. Agent Dennis Honeycutt testified that he operated the mobile crime lab which arrived at the Farris residence at 2:35 p.m. on May 30.  He observed an apparent gunshot entrance wound to the head of Shamika Farris; a fired bullet and a small portion of skull plate were on the floor near the body.  Two socks were tied across her face and mouth, her ankles were bound with two socks, and her hands were tied behind her back with socks.  (Tpp. 126-28, 132, 261-65, 373-75)  There was a wound to the right arm of Louise Farris's body near the shoulder; when the body was turned face up, Agent Honeycutt saw a large gunshot wound in the upper chest and a small injury to the left wrist.  There was a gag around the head and mouth.  Two red socks adhered to the chest area near the right arm and a white sock on the floor under the legs.  William Jr.'s body was tied at the wrists and ankles and the mouth was gagged.  There was a gunshot entrance wound in the center of the back.  (Tpp. 270-79, 295-97, 320, 326, 353, 369)  Agent Honeycutt saw a gunshot hole in the floor near the body of William Jr. just above the head; around the perimeter of this hole Honeycutt observed hair.  Honeycutt saw second gunshot hole in the floor near the body of Louise Farris at the head.  Honeycutt recovered lead fragments from the crawl space beneath these holes.  Agent Honeycutt found four 30-30 caliber shell casings on the floor of the bedroom.  (Tp. 286)  He also found a folded piece of what appeared to be a grocery bag; glued to it were letters cut from magazines which read "I told you about slapping my mother."  (Tpp. 309, 315)

S.B.I. Agent Eric Tellefsen testified that he arrived at the Farris residence at about 1:00 p.m. on May 30; Renwick Gibbs was present when he arrived.  Another officer searched Gibbs's Cordova, which was parked in the yard, and found a bottle of glue in the front seat; the officer also found a denim jacket with work gloves in the pockets in the rear seat.  At 3:30 p.m. Agent Tellefsen went to Gibbs's trailer near Chocowinity to interview him and to obtain consent to search the trailer.  Gibbs, who was alone, consented to the search; a .22 caliber semiautomatic rifle wrapped in a tan blanket was found in a bedroom closet.  (Tpp. 396-97, 400-04, 436-37, 440-49, 703)  Following the search, Gibbs agreed to go to the police station for questioning.  The next day, May 31, Gibbs was located at a converted school bus parked off River Road in Washington; the bus, which was registered to Gibbs, was Yvette and Doris Gay's home.  A doorless three sided outhouse consisting of a hole in the ground was located nearby.  Gibbs again accompanied officers for questioning.  Following the second interrogation, Gibbs directed officers to several locations in the Washington area, including the Farris residence and areas off River Road and Glenhaven Road.  (Tpp. 405-10, 439)  In a wooded area off Glenhaven Road, the officers, accompanied by Gibbs, found a 30-30 caliber rifle.  Shortly thereafter, Gibbs was charged with the murder of the Farrises.  (Tpp. 416-18, 421, 424)

In October of 1990, Agent Tellefsen returned to River Road to a point at which a civic group was conducting a highway clean-up.  Tellefsen walked into the woods with a member of the group and found a plastic K-Mart bag containing .22 caliber and 30-30 caliber bullets and a fired 30-30 shell casing.  Later forensic testing revealed that the cartridge cases found in the Farris residence and the case found in the bag on River Road had been fired in the 30-30 rifle recovered off River Road.  The state stipulated that none of the bullets taken from the bodies had been fired from a .22 caliber weapon.  (Tpp. 424-27, 673-75, 697, 711)

S.B.I. Agent Malcolm McLeod testified that on 30 May 1991, as part of the investigation into the Farrises' deaths, he and a detective went to National Spinning Company in Washington at about 7:00 p.m. to interview Yvette Gay.  After being notified by a guard, Yvette came out of the plant and talked with the officers.  They informed her that they had talked to Renwick Gibbs and that they were there to verify his alibi.  She told them that she had gotten off work on Tuesday, May 29 at around 11:15 p.m. and that Gibbs had picked her up and had driven her home to the bus where she, her twin sister Doris, and her two children lived.  After they got home, Gibbs said he was going to see his wife and left; he returned about 12:30 a.m. and they went to bed.  She said that Gibbs remained at the bus until 7:00 a.m., when he took Doris to work; when Yvette woke up again at 10:00 a.m., Gibbs had returned.  Yvette claimed to know nothing about Gibbs's guns except that one had been stolen a year before.  When Agent McLeod informed her that a rifle had been recovered from Gibbs's trailer, she said that she remembered two rifles, but could not remember where the other was.  Following the interview, Yvette returned to work.  (Tpp. 511, 515-21)

Yvette was interviewed again on 1 June 1990 at the Washington Police Department by S.B.I. Agent Tellefsen and Detective John Taylor.  Earlier that day, investigators had asked a relative of Renwick Gibbs to contact Yvette and let her know that the police wanted to talk with her and her sister.  Late that afternoon, Yvette and Doris came to the police station.  Yvette said that she was glad she had come and that she had some things to tell the officers.  The two women were then interrogated in separate rooms.  (Tpp. 537-40)

Agent Tellefsen told Yvette that he was interested in Renwick Gibbs's activities in the early morning hours of May 30.  Yvette first repeated her previous statement about Gibbs taking her home from work.  She said that when he returned from looking for Anne at about 12:30 a.m., they had watched television and then had gone to sleep.  She then said, however, that Gibbs woke her in the early morning while it was still dark and said he had to go somewhere; he took a rifle from behind a chair in the bus when he left.  Yvette said that Gibbs had been mad at Anne's people for coming between him and Anne.  He told her to get him a K-Mart bag containing several bullets from the front of the bus.  He returned at 6:30 or 7:00 a.m. and left again to take Doris to work and to look for Anne Gibbs; he returned at about 10:00 a.m. and left once again to look for Anne.  (Tpp. 540, 545-47)

Detective Taylor then asked Yvette whether it was her or her sister who went with Renwick Gibbs on the night of the murders.  Yvette said that it had been her.  Agent Tellefsen told her that she was not under arrest and Yvette replied that she wanted to get it off her chest.  (Tpp. 547-48)

Agent Tellefsen testified that Yvette related that before noon on Monday, May 28, Renwick Gibbs came to the bus with a dog which looked like a German Shepherd; he said that he had stolen the dog to get back at the Farrises.  He then tried to kill the animal by shooting it with a .22 caliber rifle, but he only wounded it.  As it was trying to get away, Gibbs attempted to run it down with his car, but was unable to do so.  The dog escaped into the woods and disappeared.  That night, Gibbs told Yvette that he was going to kill Anne and her family.  (Tpp. 549, 609-610, 612)

Agent Tellefsen testified further that Yvette stated that Gibbs picked her up from work on May 30, took her home, and then left to talk to Anne.  He returned at about 12:30 a.m., saying that Anne had told him to go back to his new wife, Yvette.  Renwick watched television for a few minutes and then told Doris Gay to set the clock and to get him up at a certain time.  He said that he had to go to "the house" at 4:30 a.m. to see if Anne was there.  He then lay down; Yvette joined him.  (Tpp. 550-55)

Agent Tellefsen testified that Yvette said that when Doris woke Gibbs, he and Yvette got dressed in dark clothing; she wore a red sweater with a horse on it.  Renwick asked her if she were ready; she hesitated and then said yes.  He told her that she did not have to go and that he knew she was scared and did not want to go.  Yvette told him she was ready but that she was concerned about her asthma; he told her to get her asthma spray and then asked her where the note was.  Renwick had made the note at the bus two or three weeks before, using part of a paper bag to which he had glued letters.  He had not told her either why he was making the note or what it meant.    After she found the note for him in a coat he had left hanging on the back of a chair, he told her to go out and get a gun from the trunk of his car.  The gun, which was the one Gibbs had used to shoot the dog, was wrapped in tan material.  He had already brought a 30-30 rifle inside.  Yvette consistently referred to the 30-30 rifle during the interview by calling it "the one you do this with" while mimicking the cocking motion.  Gibbs loaded the 30-30 rifle with bullets he took from his jacket pocket and loaded the other rifle with smaller bullets he took from a bag on a shelf.  He then had Yvette take the guns to the Buick automobile parked outside; he placed the guns in the car himself and told her to hurry up.  (Tpp. 549-52, 556-57, 561-62, 623-24, 640)

Agent Tellefsen stated that Yvette said that they drove to the Farris residence in the Buick; it was still dark when they left.  When they got to the vicinity of the Farris residence, they parked by the side of the road some distance from the house and began to walk toward it.  Renwick carried the guns; each time a car passed he would drop the guns in the grass.  They were almost to the house, where lights were on, when they saw a car backing out of the driveway.  Gibbs thought it was Mr. Farris's and had her run with him back to the Buick and get in.  As they pulled off, Gibbs stated, "Fuck it, I'm going to kill the bitch."  He drove toward Washington, the direction they had seen the car take, because he wanted to try to kill Mr. Farris; he could not catch the car, so he stopped at a station in Washington and got gas.  They returned to the vicinity of the Farris residence; a light was on in the house.  Renwick again said he was going to "kill the bitch" and they parked where they had parked the first time.  (Tpp. 576-82, 626)

They walked toward the house up a hill, experiencing some difficulty moving through brush.  Gibbs was carrying both guns; he told her that once they did this, there would be no turning and that it was time to go.   (Tpp. 581-82, 627)

On reaching the house, Gibbs located the telephone box, produced a pair of pliers, and cut wires inside the box.  They then walked around the outside of the house listening.  When they got to the carport, Gibbs twice asked if she were ready and she said yes.  Gibbs quietly opened the storm door and then listened and looked through the glass.  He kicked the door three times to try to get through it.  Someone inside screamed.  Gibbs, who was wearing brown cloth gloves, put his fist through the door glass, reached inside, and opened the door.  He entered the house, holding his rifle high, and walked down the hallway.  He pointed the gun at Ms. Farris and ordered her to take the children into a bedroom; he told Yvette to shoot anyone who moved.  (Tpp. 582-86, 629, 632)

Agent Tellefsen testified that Yvette stated that Ms. Farris told Gibbs she wanted to talk to him and he said go ahead; she asked him why he was doing this.  Gibbs got angry and told her that he was tired of her and her family coming between Anne and him, getting in the way.  Shamika began to cry, further upsetting Gibbs; William Jr. and Ms. Farris tried to quiet her.  Ms. Farris pleaded with Gibbs, asking him to stop; he became even more angry and said that there had been enough talking and that they were wasting his time.  (Tpp. 586-87)

Gibbs then ordered William Jr. to tie up Shamika and Ms. Farris; Gibbs was unhappy with William's attempt to tie Ms. Farris and ordered Shamika to do it.  Ms. Farris was lying on her stomach; Gibbs was uninterested when William Jr. and Shamika told him that she had recently had stomach surgery and that it would hurt her to lie on her stomach.  Gibbs then tied William Jr. up while Yvette held a gun.  William was tied face down with his hands behind his back and Shamika was tied sitting up on the floor at the end of the bed.  Gibbs told everyone to shut up; Ms. Farris told Gibbs that she loved him, asked him not to continue, and said that Anne was not there.  Shamika again began to cry.  Gibbs then took something and gagged Ms. Farris, who attempted to continue talking.  The children tried to tell Ms. Farris to stop talking; at some point they were gagged.  Yvette and Mrs. Farris apparently never spoke; there was no reference in Yvette's statement to Yvette's having bound or gagged anyone.  (Tpp. 587-89, 633, 635-36)

Agent Tellefsen continued that Yvette said that several times after the Farrises were tied up, either she or Gibbs would walk to the front of the house to see if someone had driven up.  She held the gun she was holding on the family while he was gone.  At a point when Gibbs returned from the front of the house, Ms. Farris through the gag again attempted to plead with him; Shamika started crying again and Gibbs again became very upset.  (Tpp. 589-91)

Gibbs then ordered Yvette to shoot each of the Farrises in the head.  She said she could not.  He angrily said that he would.  (Tp. 593)

Gibbs shot Ms. Farris first, while standing at her feet; he backed up toward the doorway, shot William twice, backed up again, and then shot Shamika.  During the shootings, Yvette stood in the doorway.  Gibbs then left through the carport door, threw the guns in the grass, and ran to the Buick.  Yvette fell once trying to keep up with him.  It was almost daybreak.  At some point, Gibbs told her that he had left the note behind.  (Tpp. 593-95)

Agent Tellefsen testified that Yvette stated that when they got to the car, they drove back to the house; he had her fetch the guns and told her that he was going back inside the house to take care of a few things.  He returned in a few minutes and they drove back to the bus, where they removed their clothes and placed them in a brown paper bag.  Gibbs told Yvette to wash the sweater he had been wearing and she did so.  Gibbs then drove Doris to work in his car, taking with him the bag of clothes and a bag with bullets in it.  He returned to the bus, having been gone longer than necessary to take Doris to work, and got something to eat.  He then took the guns out of the Buick, put them in his car, and left again.  He returned in thirty minutes and slept for several hours.  (Tpp. 595-99)

When he awoke, he seemed upset; he asked her if she were alright and she responded that she was worried about him.  He asked her to get his blue jean jacket from his car, and she did so; he put the jacket on and told her that he was going to get his sister, Deborah, to go with him to try to find Anne at her family's house.  He instructed Yvette that if he did not return, she knew what to do.  Agent Tellefsen testified that at some point in the interview with the officers, Yvette indicated that she knew that Gibbs had been taken into custody.  Agent Tellefsen had initially testified, however, that he had told her of Gibbs's arrest during the interview and that he did not know if she had known about it beforehand.  (Tpp. 599-600, 608, 612)

S.B.I. Agent Jerry Ratley testified that during the interrogation of Yvette Gay at the Washington Police Department, he and another officer drove with Doris Gay to several locations in the Washington area, talking with her during the drive.  On Road 1331, the officers found a red sweater with a horse on it and a brown paper bag.  At no time during the trip did they find any gloves.  (Tpp. 661-72)

Dr. Paige Hudson testified that he performed the autopsies on the three bodies.  On the body of Louise Farris, Dr. Hudson observed a large gunshot entrance wound in the middle portion of the upper chest.  On the underside of the chin, he saw superficial tears in the skin.  With the chin positioned downward, the tears were immediately adjacent to the edge of the chest wound.  In Dr. Hudson's opinion, the chest wound was a contact wound; the muzzle of the weapon had been tight against the upper chest with the chin tucked down.  There was also a deep wound on the inside of the left wrist; in Dr. Hudson's opinion, this wound was also a gunshot wound.  Dr. Hudson testified that the wrist wound could have been received at the same time as the chest wound if the left hand and wrist had been positioned in the upper chest area at the time the gun was discharged.  He could not determine, however, whether this was so or whether the wrist wound had been inflicted by a separate gunshot.  In his opinion, the chin had been positioned against the chest at the time the chest wound was inflicted.  If Ms. Farris had been on the floor at the time the chest wound was inflicted, she would have had to have been positioned to some extent on her right side.  (Tpp. 759-64, 773-76, 786-88)

Dr. Hudson testified that the body of William Farris, Jr. had a gunshot entrance wound in the back surrounded by gunpowder stippling.  In Dr. Hudson's opinion, the muzzle to contact distance was one or two feet.  There was an exit wound in the right jaw.  The body of Shamika Farris had a massive injury in the top of the head; a bullet was recovered at the level of the collar bone.  In Dr. Hudson's opinion, the head wound had been a contact wound.  (Tpp. 811-12, 815-16, 824-27, 833)

The Defendant's Evidencetc "The Defendant's Evidence"
The defendant's evidence was in pertinent part as follows:

Yvette Gay testified that she was born in 1963 and that she grew up in Beaufort County.  Her parents still lived in Washington; she was one of six children, including a twin sister.  She finished public school in 1981.  She had worked for a crab company for six years and for a textile mill for seven.  She had had few activities outside her family and lived with her parents until she was twenty-seven years old.  (Tpp. 883-86)

She had two children, a two year old son and a three year old daughter.  When she moved away from home, she first lived by herself; Renwick Gibbs then moved into her trailer with her.  She was pregnant when she met Renwick.  He wanted her to move to a different place, so she did.  Renwick did not want her to have contact with her family, so she thereafter no longer had a close relationship with them except for her twin sister; Renwick wanted Doris to come live with them, so Doris moved in.  (Tpp. 886-89)

The three moved to a new address and Yvette came to have even less contact with her family than before.  She then moved to Raleigh for eight months and then back to Washington to the bus on River Road, also Renwick's idea.  She was still working for the textile mill and was giving her wages to Renwick.  She described the interior of the bus in part as follows:


INSIDE THE BUS WE -- THE CHAIRS -- BEFORE I MOVED IN THE BUS, THE BUS HAD CHAIRS IN IT, RIGHT.  AND HE HAD THE CHAIRS REMOVED.  HE LEFT FOUR CHAIRS IN THE BUS, INSIDE THE BUS.  AND THE CHAIRS, THE COVERING ON THE TOP OF THE CHAIRS WERE REMOVED BY HIM.


AND HE TOOK -- HE TOOK SOME BOARDS AND PLASTERED THE BUS UP WITH SOME COVERING TO COVER THE ROOMS UP LIKE, YOU KNOW.  AND HE HAD A STICK IN THE CENTER OF THE BUS AND THEN HE HAD THE PLASTIC THAT WAS ON THE INSIDE OF THE BUS.  THE SEAT COVERING THAT WAS ON TOP OF THE CHAIRS WAS TAKEN OFF, PUT ON SOME STICKS LIKE TO MAKE A BED LIKE, YOU KNOW.  AND HE TOOK THOSE OFF AND WE LAID ON THAT.


AND THERE WAS -- HE ALSO PUT A RUG INSIDE THE BUS.  HE HAD CURTAINS TO EACH WINDOW INSIDE THE BUS.  THE CURTAINS WERE HUNG ON THE OUTSIDE.  SO SEE THE FRONT SIDE OF THE CURTAINS THAT HUNG TO THE FRONT THEY WERE HUNG TO THE FRONT SIDE OF THE BUS TO THE WINDOW AND THE INSIDE OF THE CURTAINS WERE SHOWING.

(Tpp. 889-92)

Yvette testified further that foods requiring refrigeration were stored in a cooler supplied by Gibbs; it had to be restocked with ice every day.  She and Doris and the children used the bathroom in a bucket in the bus and then poured the bucket in a hole outside.  She lived in the bus for about seven months before the killings took place.  Yvette did not have a driver's license and did not know how to drive.  Gibbs had bought the Buick he drove to the Farrises' house; he had had it put in Yvette's name.  He would either drive her to work or would have her to ride her bicycle.  (Tp. 892-94)

Although Yvette described her relationship with Gibbs as that of boyfriend and girlfriend, when asked specifically how Gibbs treated her, she responded that she was constantly afraid of him.  He was physically and verbally abusive and would hurt her when she did not do what he wanted.  Yvette did not know the Farris family well, although she did know Anne.  She had never had a disagreement with Anne and they had never even passed harsh words.  She knew that Renwick and Anne lived in a trailer in Chocowinity.  (Tp. 897)

Yvette described the incident in which Gibbs brought the Farrises' dog to the bus.  Yvette had gotten up about 8:00 a.m. and was cleaning the bus; Gibbs arrived with the dog in his car, took it out, and begin hitting it.  He then went into the bus and got a length of electrical cord to use as a leash.  He tried to strangle the dog and the animal tried to bite him.  Gibbs got a gun from his car and shot the dog, which ran underneath a junked car nearby and then under the bus; Gibbs shot three more times before the animal ran into the open.  Gibbs got in his car and tried to run it down, but the dog escaped into the woods.  Gibbs was furious; he pointed the gun at Yvette and Doris; Yvette begged him not to do anything.  (Tpp. 899-904)

Later that day, she went to her second shift job at the textile mill; when she got off work at 11:00 p.m., Gibbs picked her up and took her to the bus.  He came in, watched television, and then left, saying that he had to go find Anne.  He returned about 12:30 a.m. angry and upset.  He said that he had gone to see Anne at work and that she had said that Yvette was going to be his new wife.  He starting hitting Yvette and told her that if she ever left him, he would kill her.  He then told her that he was going to kill Anne and her family.  Gibbs wanted her to lie down with him and told Doris to sleep in the front of the bus; he told both women to get him up at 4:00 a.m. because he was going to kill the Farrises that morning.  (Tpp. 904-09)

The women did not get him up on time; when he realized that he had overslept, he got angry, hit Yvette and slapped Doris; he told Yvette to get up and get dressed.  He pulled a stocking onto his head, placed one on Yvette's head, and then told her to get a gun from his car.  After she did so, he told Doris that if she left the bus, he would kill her.  He told Yvette to put in the Buick both the gun she had brought inside and a gun which had been in the bus into the Buick.  She attempted to do so but had trouble opening the car door; Gibbs came outside, asked what was taking so long, got angry and hit her with the tip of a gun barrel when she tried to explain.  He told her she was stupid and that she was wasting his time; he told her several times to hurry up.  (Tpp. 910-13)

Yvette told him that she was tired and that she did not want to go.  He told her that she was going whether she liked it or not, because he wanted her to see what it would be like if she left him.  He shoved her toward the car door; after she was inside, he drove to the Farris residence.  Yvette had never been there before.  (Tpp. 913-14)

After seeing that lights were on in the house, Gibbs parked the car down the road from the house and got out.  He told Yvette not to go anywhere or try anything.  He went to the rear of the car for a few minutes and then returned, saying, "Didn't I tell you to get out of the car."  When she protested that he had told her to stay in the car, he got angry and told her that he had meant what he said; he told her to get out of the car and to shut the door quietly.  He then took the guns out of the car.  They began walking down the road toward the Farris house.  Gibbs would drop the guns in the grass when cars passed; he told her to keep her head up so she would not look suspicious.  (Tpp. 914-16)

As they neared the house, a car started to pull out.  Gibbs ran toward the parked Buick; he told her to come on and to hurry.  They got in and Gibbs pulled off in pursuit, saying, "I know Pop's going to work."  Gibbs could not catch the car and he stopped at a gas station, where he directed Yvette to look up the street for the car.  She saw nothing.  He told her to put gas in the car and repeatedly told her to hurry, that he had to go and do what he had to do, and that she was wasting his time.  (Tpp. 916-20)

He then drove by the Farris house again, asked Yvette if she still saw a light, and parked the car.  He became suddenly angry over Mr. Farris's having left; they briefly just sat in the car.  Finally he said that they were going home and pulled off; after a moment, however, he said, "Fuck it, I'm going to kill the bitch," and parked the car where he had parked the first time.  (Tpp. 920-21)

Gibbs told Yvette to get out of the car; he then retrieved the guns from some bushes where he had left them and told her to walk beside him.  He was still angry.  They came to a hill and he stopped, looked at her, and told her that once they did this, there was no turning back.  She repeated what he said because he was so angry.  He asked if she could climb the hill and she said no.  He went up the hill first and pulled her behind him by her hand, telling her to stay close and to not try anything.  He was carrying the guns.  He told her to hurry.  (Tpp. 921-22)

After they got up the hill, he had her hold the guns, warning her repeatedly not to try anything and telling her that he did not trust her.  He told her that he would kill her where she stood.  They walked to the house, where he took the guns back, and then had her lean them against the house, warning her to stand still where she was.  He walked to the front of the house and then called for her to follow; he had her put her ear to the front door to listen and then told her to follow him back to the side of the house where the guns had been left, warning her to again to stand still where she was.  He took pliers and gloves from a pocket and cut some wires.  They walked to the side door of the house and he listened at that door.  He asked her if she were ready.  (Tpp. 923-25)

She told him that she was not ready, but he said that she had better get ready.  At some point after they had reached the house, Yvette had told him that he was scared and tired and that she did not want to go on.  He angrily again said that she was going whether she liked it or not.  She was scared that he would kill her.  (Tp. 925)

Gibbs then opened the screen door and attempted to kick the door in.  Yvette heard screaming inside the house, a woman calling for someone to get a gun.  Gibbs broke the door glass with his gloved fist and opened the door by reaching inside.  Inside the house, he handed her one of the guns; he was holding the gun with the lever underneath it up high and pointing it at the three Farrises.  He demanded to know where his wife was and ordered the three into one room.  He then turned his gun on Yvette and told her to point her gun at the Farrises; she did so, but he pointed his gun at her again, demanding that she hold the gun higher.  (Tpp. 924, 926-30)

After they moved into the bedroom, Gibbs told the Farrises that he was tired of them coming between him and his wife; Ms. Farris pleaded with him to stop, but he angrily told her to shut up and said that there had been enough talking.  Yvette was in the hallway; Gibbs told her several times not to move.  Finally, he put the gun he had given her on the floor in front of her.  He then went in the bedroom and told William Jr. and Shamika to find some string.  After they did so, Shamika began crying louder and louder and Gibbs told Ms. Farris to shut her up; Ms. Farris kept pleading for him to stop and telling him that she loved him.  Shamika was still crying.  Gibbs got even more angry and told them all to get on the floor.  He looked at Yvette and told her not to move or try anything; he said again that he did not trust her.  Gibbs told Shamika to tie up Ms. Farris; Gibbs inspected the bindings and angrily ordered William Jr. to make them tighter.  Gibbs then ordered William Jr. to tie Shamika up; William Jr. attempted to calm Shamika and reassure her that they were going to be alright.  Gibbs then bound William Jr.  (Tpp. 933-35)

Gibbs picked up his gun.  Ms. Farris continued to plead with him and to beg him to talk with her.  He repeatedly said, "I don't want to hear it."  Yvette was still in the hallway, the was gun still on the floor.  Gibbs turned his back toward her, standing over Ms. Farris.  He turned back toward Yvette and walked to her.  He asked her to shoot each of them in the head.  She shook her head, looked away and said no.  He then said that he would do it and for her to stand there.  He walked back to Ms. Farris and stood over her; he looked back at Yvette and then shot Ms. Farris in the head.  He then shot William Jr.  Shamika screamed before he shot her.  (Tpp. 935-36, 939-40)

 Gibbs then turned the gun on Yvette and appeared to pull the trigger.  He told her that he was going to kill her, her family, and "everybody that I was ever involved with.  I'm going to kill all of you and then I'm going to kill myself."  He then told her to come on, that they were leaving.  She didn't move; he hit her with the gun and told her again to come.  She left with him through the front door.  He had her throw the guns in the grass and ran toward the car; he struck her once again when she did not immediately move at his command.  He told her that she was wasting his time and that she had to hurry.  After he got her in the car, he had her remove her clothes; at the bus, he put her clothes and his in a bag.  He had Doris and Yvette come close to him to see whether or not he smelled of gunpowder.  It was shortly after 7:00 a.m. at this point.  He left the residence with Doris, taking the bag of clothes with him.  Before he left, he told Yvette that if she said or did anything, he would kill her.  He also said that she had a nice sister and that he would hate for anything to happen to her; he then explicitly told her that he would kill Doris if she, Yvette, left.  He was still very angry.  (Tpp. 940-44)

Yvette waited in the bus, thought about leaving, and then became nauseated.  Gibbs returned and immediately interrogated her about who had been there while he had been gone.  When she told him that no one had been there, he told her that he knew she was lying and went outside and paced in the yard.  He then told her to fix him something to eat; she had difficulty doing so because was shaking.  Gibbs asked her why and she told him it was because she was worried about him, though in reality she feared that he was going to shoot her.  He told her that he was leaving to get his sister and to find Anne.  He then left, instructing her not to leave and reminding her what he had said about her sister.  He also said that if he were not around, she would know what to do.  She did not see him again after that.  (Tpp. 944-46)

She went to work at 2:00 p.m. on her bicycle.  She spoke to some officers at work, telling them that Gibbs had been at the bus all night.  She lied because she was scared of what Gibbs would do to her sister and to her if she told the truth.  Several days later, she got word that the police wanted to talk to her.  She initially told the officers much of what she had said previously, but when she learned from them that Gibbs was in jail, she told them that she wanted to get it off her chest and told them the truth.  She told the officers that she had told Gibbs that she had not wanted to go with him because she was tired, because of her asthma, and because she was scared.  She told the officers that if she had not gone with Gibbs, he would have hurt her, too.  (Tpp. 946-50)

Yvette related that Gibbs had been physically abusive throughout their relationship, striking her with objects and leaving marks on her.  He would sometimes stop the car when they were driving out in the country, pull her from the car and beat her.  Sometimes she and the children would go hungry because he failed to provide food.  (Tpp. 950-52)

On cross-examination, Yvette testified that although she had attended public school, she belonged to no clubs or organizations and did not attend ball games.  She began working at the crab company before she finished high school.  At the textile mill where she next worked, she was transferred from the warehouse to a better job in the winding department, where she was working for $250 per week at the time of the killings.  She first met Renwick Gibbs through her sister, Doris, with whom she had always been close; both Doris and Yvette gave their pay checks to Renwick.  Although Gibbs would take her and the children out for treats when he chose to, at the time of the killings she had not eaten in two days.  (Tpp. 956-65, 1057, 1076-77)

In the month before the killings, Gibbs had stayed at the bus much of the time.  Yvette had known that Gibbs wanted to reunite with Anne, which made her unhappy, and that he had made a number of attempts to get back together with Anne during that month.  Yvette had been to Renwick and Anne's trailer and knew that they had two children roughly the same age as her own.  She testified that her relationship with Gibbs was that of a boyfriend and girlfriend and that she had loved him and would have liked to marry him and live in the trailer in Chocowinity, which was nicer than the bus.  The bus did have a television, a stereo, and a CB radio.

She no longer loved Gibbs.  She had told Dr. Bob Rollins several months before that she loved him and she had written to Deborah Blount several times in the fall of 1991 and had said that she loved him.  Yvette had told social services personnel and other people that Renwick was the father of both her children; she did so to get her children placed with Deborah Blount.  Yvette explained that she had stopped loving Gibbs after she had been interviewed by Dr. Rollins and had realized that Gibbs no longer had control over her life.  (Tpp. 969-75, 982-84, 1003-08, 1011-12, 1016-18)

Yvette testified that if she had attempted to stop a car on the road while walking to the Farris residence, Gibbs would have killed her.  She testified further that Gibbs pulled the stocking down over her face after they got in the house, and then pulled his own stocking, which had been down, up to reveal his face to Ms. Farris.  When Gibbs sent her to the front of the house to see if anyone were coming, she thought about running, but he came to her and ordered her back to the area of the bedroom.  The gun he had handed her when they entered the house was on the floor in the hall when she went to the front of the house.  It was on the floor during the shootings.  The only time she pointed the gun at the family was immediately after Gibbs entered, gave her the gun, and ordered her to point it at the family.  (Tpp. 1056, 1098, 1109, 1117, 1123-24)

Yvette testified that after she had decided to tell the truth during the interview with the officers at the police station, they kept telling her to slow down because she was hurrying to tell them what had happened.  She kept seeing the bodies in her mind; she was confused and still scared, even though the officers verified that Gibbs had been arrested.  She had heard that Gibbs might be in jail before she went to the police station to be questioned, but she was not sure that this was so until the officers told her.  She acknowledged that she had not told the officers about Gibbs having turned the gun on her after he tried to kill the Farrises' dog; she had not said anything about Gibbs having struck her or threatened her on the night of the murders, about her having contemplated running while inside the house, or about her having told him she didn't want to go or to continue.  She had not told them about Gibbs's having briefly considered going home on the night of the killings after returning from attempting to catch Mr. Farris.  She told them nothing about his prior abuse.  (Tpp. 1022, 1032, 1056, 1066-69, 1115-16, 1135)

She testified that she had told Gibbs that she was ready to go shortly before Gibbs and she left the bus for the Farris residence only because he had become very angry when she initially told him that she was not ready.  She had mentioned her asthma to him to offer an explanation for why she had not been ready.  At his direction, she got her asthma spray, although it was empty.  (Tpp. 1074-76)  She testified that she had gone to the hospital once in the past concerning an injury inflicted by Gibbs.  (Tp. 1134)

On redirect examination, Yvette testified that on the two occasions when she had received medical treatment following Gibbs's abuse, he had instructed her on one occasion to say that she had been hit by a car and on the other that she had been running and had collided with something.  (Tpp. 1144-45)

Dr. Bob Rollins testified that he was a medical doctor specializing in forensic psychiatry.  In March of 1991, a lawyer formerly representing Yvette Gay contacted him concerning her case; he thereafter examined her.  He initially interviewed Yvette, her parents, her brother, and her attorneys; he also reviewed statements by Yvette and Renwick Gibbs, two letters that she had written, her medical records, and her mother's medical records.  Based on his review of these materials, Dr. Rollins concluded that at the time of the killing, Yvette was suffering from a mental illness known as atypical dissociative disorder, a condition resulting from domination, mistreatment, or abuse by another person.  The disorder involves difficulties with identity, memory, or consciousness.  Dr. Rollins characterized the condition in common terms as "brainwashing", and noted that persons who have been in cults, who have been controlled by terrorists, or who have been prisoners of war commonly suffer from the disorder.  (Tpp. 1228-35)

Dr. Rollins noted that Yvette's experiences in her own family were significant with regard to his diagnosis.  Her family was close and her father was strict; the parents described her as a good child who never argued with them.  About the time that she graduated from high school, her mother developed a serious mental illness, which required that she and her sister assume significant responsibility within the family.  As a result of the father's control and the mother's illness, Yvette and her sister were never allowed much independence, and consequently did not have much experience of life outside the family.  Two or three years after she graduated from high school, Yvette became unhappy with the situation and moved out to live with a friend.  Eventually she came to live with Renwick Gibbs.  (Tpp. 1235-37, 1244-45)

Gibbs initially was nice to her; she fell in love with him.  The relationship then changed.  He was physically and emotionally abusive, jealous, and possessive.  She got into the habit of doing whatever he told her, which included giving him her money and staying at home.  He essentially took control of her life; if she crossed him, he physically abused her.  On the two occasions when she went to the hospital due to injuries Gibbs inflicted, she claimed that the injuries were accidental; one of these included a diagnosis of possible rib fracture.  Gibbs persuaded Doris Gay to move in with Yvette; he was abusive toward Doris also.  He lived with the sisters sometimes and with his wife sometimes.  He did not allow Yvette contact with her family; her parents and brother described meeting her on the street only to have her run away from them.  She described attempting to avoid angering Gibbs, which was impossible; in addition to withdrawing from her family, she tried not to talk to other people and tried not to be seen in situations he might misinterpret.  She mostly interacted with her sister Doris, who was being treated the same way.  Yvette did break away from Gibbs for a couple of months, but then returned to him.  (Tpp. 1237, 1239-41, 1244-45, 1255)

Dr. Rollins testified that Yvette's behavior was typical of what is seen in battered spouse syndrome.  She was an unmarried woman with low self-esteem who fell into a relationship with a man who controlled her.  Gibbs, according to Yvette, was sometimes attentive and charming; she had little self-esteem and his attention was attractive to her.  She considered herself to be in love with him although he was physically and emotionally abusive toward her and she feared him; this intermingling of contradictory feelings carried through to the present time.  In Dr. Rollins's opinion, Yvette essentially became Gibbs's slave.  The abuse and threats of harm to her, to her sister, to her children, and to her family caused her to be tense and depressed, fearful, and withdrawn from others.  The isolation, the abuse and domination, the occasional positive note, the inability to make independent decisions, and the lack of support system which characterized her life were consistent with Dr. Rollins's diagnosis.  (Tpp. 1237-40, 1254, 1255, 1306)

Dr. Rollins testified that his examination of the medical records of Eloise Gay, Yvette's mother, revealed that Eloise had been diagnosed as suffering from chronic paranoid schizophrenia.  Eloise Gay heard voices, was withdrawn from the family, and actually lived on the street at times.  She had been institutionalized at some point and still received treatment and medication through the local mental health center.  Her mental health records from April of 1989 reflected that Yvette's father had told medical personnel that he suspected that Yvette was being abused by her boyfriend.  (Tpp. 1241-43)

In Dr. Rollins's opinion, Yvette, due to her mental disorder, could not have formed a specific intent to kill on 30 May 1990 because she was not capable of independent decision making.  Further, Dr. Rollins's opinion was that she was incapable of independent action and that she could not understand the quality or consequences of her actions due to her inability both to function independently of Renwick Gibbs and to function with her own free will.  Due to her mental disorder, Yvette could not make and carry out plans or agreements with Renwick Gibbs or assist him; she was, rather, controlled and dominated by him.  She acted as a result of his domination and direction, but was not able to use independent decision making.  (Tpp. 1246-50)  Dr. Rollins's opinion was that Yvette presently suffered from post-traumatic stress disorder, a condition which evolved from her earlier condition.  In her current situation, she felt more protected and got more support from others; she had also re-established contact with her family.  (Tpp. 1253, 1257)

On cross-examination, Dr. Rollins testified that he had been clinical director of the pre-trial evaluation center at Dorothea Dix Hospital since 1971.  He was testifying in the instant case as a part of his private practice, which he had maintained since 1974.  At Dix Hospital, individuals referred for evaluation would typically arrive shortly after they were charged; Dr. Rollins admitted that there was uncertainty in forensic evaluation no matter when individuals when defendants were interviewed.  (Tpp. 1257-58, 1262-63)

Dr. Rollins interviewed Yvette three times:  on April 6, 1991 for about an hour an a half, April 19, 1991 for fifty minutes, and during the lunch recess before his testimony (August 1, 1991).  His interview of Yvette's parents and brother lasted less than an hour and took place the day before he submitted his final report to defense counsel, which was after jury selection had begun.  Dr. Rollins testified that in the statement of Renwick Gibbs he reviewed, Gibbs had said that Yvette had not been at the Farris residence at the time of the killings.  In a letter Yvette wrote to her parents in March of 1991, she told them the same thing; she also had written that she told the police what she told them to get away from Gibbs and to protect Doris.  In the same letter she told her parents that in an incident where she told medical personnel that she had been hit by a car, she had actually been injured by Gibbs.  Dr. Rollins said that he was generally mindful of the possibility of malingering and deception by persons he evaluated and that he took the contradictions in Yvette's statements into consideration in arriving at a diagnosis.  (Tpp. 1263-67, 1276-79, 1295, 1297-98, 1304-06)

Dr. Rollins testified that he had not contacted investigating officers or the district attorney as part of his evaluation; in an evaluation at Dix Hospital, staff would have made such contacts.  He testified also that the medical records documenting a possible fracture of one of Yvette's ribs also showed that X-rays had revealed that there was no fracture.  Yvette had never been treated at a mental health facility and had never attempted suicide.  (Tpp. 1280-82, 1294, 1303-04, 1321)

Dr. Rollins testified that the medical records concerning Eloise Gay's mental disorder reflected skepticism on the part of treatment personnel concerning her husband's honesty.  He was not always cooperative or reliable and had had employment problems due to questionable conduct.  There were periodic disputes concerning whether or not he was medically disabled.  He did not work much.  Dr. Rollins noted that Yvette had given her paychecks to her father and found it noteworthy that this behavior was recapitulated when she began living with Renwick Gibbs.  The medical records also reflected that Eloise Gay was first treated for her disorder after Yvette left home; Dr. Rollins testified that according to Yvette, her mother's illness had preceded the initial treatment.  (Tpp. 1299-1300, 1308)

Dr. Rollins testified further that the experience of watching three people being bound, gagged, and killed contributed to her post-traumatic stress disorder.  The existence of post-traumatic stress disorder reinforced his diagnosis of atypical dissociative disorder at the time of the killing, the latter being the manifestation, in a more protected environment, of the former.  Dr. Rollins noted that Yvette had been very concerned that her family and children were going to be murdered by Gibbs and that she reported nightmares of abuse by him in the present.

He reiterated on cross-examination his opinion that at the time of the killings she lacked the mental capacity to intend to kill or to act of her own free will and that her actions at the time of the crime were the result of duress and mental control imposed by Renwick Gibbs.  In his opinion, had Renwick Gibbs persisted in demanding that she shoot the Farrises, she, under the influence of her disorder, would have done so.  Persons who encountered her in everyday life, however, would not have noticed anything unusual about her behavior; she would not have hallucinated or been delusional, although she did believe that Renwick Gibbs spied on her, and she would have been able to converse understandably.  (Tpp. 1311-16, 1319-21)

On redirect examination, Dr. Rollins testified that Yvette's failure to seek treatment at a mental health center was completely consistent with his diagnosis; to get help, she would have had to reveal information she considered dangerous.  (Tpp. 1328-29)  On recross examination, Dr. Rollins related that Yvette's failure to disclose Gibbs's abuse and threats to the interrogating officers was potentially rooted in her general distrust of men; Dr. Rollins assumed that the officers had focused on the facts of the incident and had not facilitated discussion of abuse and domination.  (Tp. 1332)  On further direct examination, Dr. Rollins testified that Yvette's behavior in admitting to the officers her presence at the killings and omitting information about Gibbs's abuse was characteristic of the battered spouse syndrome.  (Tp. 1335)

The State's Rebuttal Evidencetc "The State's Rebuttal Evidence"
The officers who questioned Yvette at the textile mill testified that they saw no injuries to her face and body at the time they questioned her.  They admitted that they had never seen her before and one acknowledged that he knew nothing about the extent to which her skin showed injuries or bruising.  The other, when asked to look at Yvette in the courtroom, initially testified that she saw "nothing out of the ordinary" on Yvette's face, then that she saw no markings at all on her face, and finally, when something was specifically pointed out, testified that it looked to her "like maybe some moles or something."  The officers testified that she had seemed calm at the mill and had shown no reluctance to talk to them.  (Tpp. 1338-51)

Joyce Hyman, the jail matron who processed Yvette after arrest, testified that she inventoried a driver's license as part of Yvette's belongings; it was later given to Deborah Blount.  Ms. Hyman testified further that a medical form is filled out on each person processed at the jail.  On the form she completed concerning Yvette, Ms. Hyman noted no "obvious or visible pain, bleeding, injury, illness, or any symptoms suggesting need of medical attention or medication[.]"  Yvette denied any head injury, fainting, or seizure and denied any family or personal medical problems except for heart problems and asthma.  When Ms. Hyman observed Yvette as she undressed, the matron saw no bumps, bruises, lacerations, scars, or marks.  (Tpp. 1352-68)

On cross-examination, Ms. Hyman testified that she could not recall any information off the card which she had inventoried as being Yvette's driver's license.  She identified the phrase "L. Permit" on a copy of Yvette's PIN check and testified that it stood for learner's permit.  Ms. Hyman testified that the medical forms were filled out because inmates who are bleeding from an injury must be sent immediately to a hospital.  Scars were noted for identification purposes.  Ms. Hyman testified further that Yvette got along well with other inmates, was cooperative and followed orders, and created no problems.  She had not been in any fights.  When asked to observe Yvette in court at close range, Ms. Hyman noted a scar on her neck.  (Tpp. 1368-73)

On redirect examination, Ms. Hyman testified that the learner's permit was issued 8 February 1990.  She testified further that from 15 April 1991 to 3 June 1991, Yvette was in Raleigh at Dix Hospital.  (Tpp. 1374-75)  Agent Tellefsen, who testified earlier in the trial, testified in rebuttal that he saw no injuries on Yvette at the time she gave her statement at the police station.  (Tpp. 1375-77)

Dr. Frank Shelton, Director of Emergency Services at Beaufort Memorial Hospital testified that on 5 June 1991 he examined Yvette Gay, who had an early abscess or boil formation in the lower abdomen; Yvette told him that the problem had begun after she had been placed in the jail.  Dr. Shelton made no notation in the medical record of injuries to her face.   (Tpp. 1388-99)  Dr. Shelton testified that in his opinion, had Yvette been struck by Renwick Gibbs on May 30, 1991 in the manner she described, he, Dr. Shelton, would have seen some mark on her on 5 June 1991.  (Tpp. 1420-28)

On cross-examination, Dr. Sheldon testified that dark-skinned people may not show minor bruising as readily as persons with white skin.  Dr. Sheldon admitted that "hard" was relative term as used in the hypothetical questions put to him on direct examination concerning Yvette's testimony about Renwick Gibbs's having struck her.  He testified that he did not know how hard Yvette was struck and that an emotionally upset individual might receive a relatively minor blow and think it was severe.  (Tpp. 1428-33)

THE EVIDENCE IN THE PENALTY PHASEtc "THE EVIDENCE IN THE PENALTY PHASE"
The state did not introduce evidence in the penalty phase.  The defendant's evidence was in pertinent part as follows:

Ms. Lou Wallace testified that she had lived in Beaufort County most of her life, that she did private patient care for an invalid in Washington, and that she had a second job as a grocery cashier.  Ms. Wallace played piano for her church and played and sang for local nursing home residents in her spare time; she was also active in the local jail ministry.  Ms. Wallace met Yvette as part of that ministry.  (Tpp. 1826-27)

Ms. Wallace had been visiting Yvette for over a year, beginning shortly after Yvette was jailed.  Initially, Ms. Wallace did not want to talk to either Doris or Yvette and was very prejudiced toward them because of what she had heard of their "despicable" charges.  She had been persuaded by someone to visit with them; Ms. Wallace testified that the experience "broke my heart."  She described Yvette as a "very humble, quiet, self-effacing young lady."  Initially, when asked anything, Yvette would lower her eyes and say nothing.  She never tried to make excuses, defend herself, or justify her actions.  She never complained about her circumstances, and instead became a source of support to Ms. Wallace, who was going through a divorce.  (Tpp. 1827-31)

Yvette worshipped and read scripture with Ms. Wallace on her visits.  Ms. Wallace had visited with a number of women in the course of her jail ministry and was acquainted with fake religion.  Ms. Wallace came to feel that Yvette had experienced a genuine religious conversion.  On one occasion in a group meeting, Ms. Wallace asked if anyone wanted to share anything, and Yvette responded that a prayer of hers had been answered.  Yvette related that she had been told that her children would be placed in separate homes, but that a DSS worker had informed her that week that they had found a way to keep them together.  (Tpp. 1831-39)

On cross-examination, Ms. Wallace testified that she believed in the redemptive power of her religion, but that she also believed that a price had to be paid for crime.  Mr. Wallace felt that in Yvette's case, the law ought to be applied with mercy in view of Renwick Gibbs's abusive relationship with Yvette.  Ms. Wallace related that months before the trial, when she had no idea that she would be testifying, many members of the black community had told her of Gibbs's abuse not only of Yvette, but also of other women.  (Tpp. 1839-44)

Another participant in the jail ministry program, Ms. Betty Avery, testified and corroborated Ms. Wallace's testimony concerning Yvette's participation in services and Yvette's sincerity.  (Tpp. 1846-51)

Ms. Betty Riffert testified that she had lived in Beaufort County for twelve years and was employed at the Beaufort County Nursing Home.  She had known Yvette for ten years.  They met when Ms. Riffert's husband worked at the crab company where Yvette was working; later, Ms. Riffert herself was employed there with Yvette.  Yvette was fifteen or sixteen at the time and was still in school.  Yvette was a hard worker and got along well with the other employees, but was very quiet.  Ms. Riffert, who had participated in jail ministry before Yvette's arrest, visited her at the jail; she corroborated the testimony of Ms. Wallace and Ms. Avery concerning their experience of her in the ministry.  (Tpp. 1854-59)

Ms. Yvette Grice testified that she was a matron at the Beaufort County jail and that she remembered when Yvette was first jailed.  Since that time, she had seen Yvette on a daily basis in the course of her duties.  Yvette was quiet and mostly kept to herself, reading the Bible or writing or reading other material.  She had not created problems in the jail for anyone and had adapted well to incarceration.  Some inmates did give Ms. Grice problems.  (Tpp. 1865-68)

Eloise Gay, Yvette's mother, testified that she had six children, Yvette and Doris being the oldest.  Ms. Gay had last worked in 1987; she stopped working when she heard voices at work and had to come home.  She had been under medical care for her chronic schizophrenia since that time; she took prolixin as part of her treatment.  (Tpp. 1872-75)

Ms. Gay related that Yvette was a quiet and obedient child who did not drink or smoke and "never gave no run-a-round."  Yvette had never been charged with a crime.  She helped the family pay bills and had worked from the time she was sixteen until she was arrested.  Yvette didn't have a lot of boyfriends and did not get out often.  She was a caring and loving mother toward her own children and provided for them as best she could.  (Tpp. 1875-78)  On cross-examination, Ms. Gay testified that at some unspecified time in the past, she had helped care for Yvette's oldest child when Yvette was working.  Yvette had not met Renwick Gibbs at that point and was living with another woman.  (Tpp. 1878-81)

Randy Gay testified that he was Yvette's father and that she was one of six children.  From the time she was born until she left home, the family moved a number of times.  Mr. Gay testified that he had a heart condition and asthma which prevented him from working; he was last employed in 1972.  He treated his heart condition himself.  Mr. Gay testified that Yvette was a good daughter; she didn't smoke or drink and never used drugs; and he had no problem getting her to go to school.  She was a quiet person and never displayed a temper; he had never seen her threaten anyone or become abusive.  She had never been in trouble with the law.  (Tpp. 1881-85, 1894-95, 1898)

  Mr. Gay in essence testified that their family life was great and that there were never any problems.  Upon prompting from counsel, Mr. Gay did acknowledge that his wife's mental condition affected her ability to work around the house.  Yvette had to take on responsibility for many of the household chores and for the care of the younger children; she also worked a job outside the home and continued to go to school.  Mr. Gay testified that only a third or fourth of Yvette's check went to the household.  Mr. Gay was not receiving a disability payment at this time.  Yvette left home when she was about twenty-three years old.  (Tpp. 1885-95)

Shortly after she left home, Yvette became involved with Renwick Gibbs.  Thereafter, Mr. Gay did not see her much.  Gibbs controlled her, telling her where to go and how long to stay.  When he would meet her on the street, she would turn her back and acted scared to talk with him.  Mr. Gay had seen Gibbs push Yvette's head down in a car when he saw Mr. Gay approach.  Since she had been in jail, the family had seen more of her and Doris than before.  He had seen Yvette express sorrow and cry over what had happened on a number of occasions while he was visiting her at the jail.  (Tpp. 1895-98)

On cross-examination, Mr. Gay testified that Yvette never brought her second child to visit with the family and that she did not know where Yvette was living when that child was born.  Mr. Gay testified that he had never received disability payments for his heart condition.  His self-medication for his heart condition consisted of aspirin mixed with cod liver oil, which he found had the same effect as digitalis.  He said that as youngsters, his children took care of themselves; he testified that the family moved frequently because they did not have money to pay rent.  He left the family for a short period of time after his wife became unable to work due to her mental illness.  He testified further that Yvette would not agree to see her family for two months after she was arrested.  (Tpp. 1904, 1909-12, 1918, 1922)  

Michael Gay testified that he was Yvette's brother, that he was employed at a bakery, and that lived with his mother and father in Washington.  He testified that his family had moved several times when he was growing up.  Yvette left home when she was twenty-three or twenty-four; while she was living with her parents, she worked around the house and contributed to the family financially.  After she left home, Yvette would turn away if she met him on the street.  (Tpp. 1929-35)  On cross-examination, Michael Gay testified that after Yvette's first child was born, his mother, Eloise Gay, cared for the child for a period of time.  Michael Gay's recollection was that Yvette was living with Renwick Gibbs at that time.  Yvette would come visit the child frequently at her parents' house.  He thought that Yvette also had visited with the younger child.  Michael Gay was cross-examined at some length about a red silk handkerchief he wore on his shoulder, which was, he testified, "for a good purpose."  He denied that he had gotten it from a root doctor, but did testify that it helped with colds; he also testified with regard to the handkerchief that "the truth will come out though, sooner or later."  (Tpp. 1936-43)

Dr. Bob Rollins's penalty phase testimony was a brief reiteration of his previous testimony.  He testified in addition that Yvette's disorder was susceptible of treatment and rehabilitation.  (Tpp. 1943-48)

3a r g u m e n ttc "a r g u m e n t"

i.
the trial court committed reversible constitutional error by instructing venirepersons out of the presence of the defendant and her counsel, and by permitting the bailiff to instruct venirepersons and the seated jury out of the presence of the defendant and her counseltc "i.
the trial court committed reversible constitutional error by instructing venirepersons out of the presence of the defendant and her counsel, and by permitting the bailiff to instruct venirepersons and the seated jury out of the presence of the defendant and her counsel".

Assignment of Error No. 3 (Rp. 211).

The selection of the jury in defendant's trial began on 10 July 1991.  (VDTp. 242)  The procedure adopted by the court involved general questioning of the entire venire by the court, general questioning of a panel of twelve by the state, and then individual death qualification voir dire of those twelve by the state.  During individual questioning, the venirepersons who had been seated in the jury box but who were not being questioned waited in the jury deliberation room; venirepersons who had not been called to the box waited in a district courtroom, grand jury room, or county commissioners' meeting room, depending on the availability of the particular room on a given court day.  Venirepersons were brought from these rooms to fill seats vacated by cause and peremptory challenges.  After the state had accepted twelve prospective jurors, defense counsel asked general questions of the twelve followed by individual death qualification questions.  Following defense exercise of cause and peremptory challenges, jurors accepted by both sides were placed on telephone standby, empty seats were filled, and the process continued.

On Tuesday, 16 July 1991, the fifth full day of jury selection, the following occurred just before a morning recess:

THE COURT:  Since it's now five after eleven, its appropriate, I think, to give those members of the jury panel in the jury room as well as those in the grand JURY ROOM a recess at this time.  Before doing that, Mr. Ward [sic] let me instruct you, sir, that you are not to discuss with anyone, including other members of the jury panel, the matters that have been gone into as part of this individual questioning phase of jury selection.  Do you understand that instruction?

A.  Yes, sir, your honor.  I'm not Mr. Ward.

THE COURT:  I apologize, Mr. Evans.  I apologize sir.  It has been a long morning and I did not mean to misstate your name.


If you will, bring in the members of the jury panel in the JURY ROOM, Mr. Sadler.  With the consent of all counsel, I'm simply going to inform the members of the jury in the grand JURY ROOM that they are at break under the court's prior instruction until twenty-five after.  Is that satisfactory?

MR. HARRELL:  Yes, sir, Your Honor.

THE COURT:  Again, thank you, Mr. Evans.  If you will, bring in the other members of this panel.

(The bailiff did as requested.)

(All prospective members of the jury panel were present.)

THE COURT:  Ladies and gentlemen, we're going to take the morning recess at this time and give you an opportunity to stretch your legs and get some refreshment if you would like to do so.  Please reassemble in the seats you now occupy at twenty-five after and we will continue with the matter now before us.  And please recall and abide by all of my earlier instructions.  Everyone else please remain seated.  The members of the jury are excused at this time until twenty-five after.  Thank-you.

(The eight prospective jurors of the jury panel retired from the courtroom at 11:11.)

THE COURT:  We are at ease until twenty-five after, folks.

(The Court recessed at 11:12.)

(VDTpp. 998-1000)

Thus, the trial judge went into the grand jury room and delivered instructions to the venirepersons assembled there in the absence of the defendant or her counsel.
  No record exists of what was said at that time.

Article I, ╜23xe "Article I, ╜23" of the North Carolina Constitution mandates the presence of the capital defendant at every stage of his or her trial.  State v. Payne, 320 N.C. 138, 357 S.E.2d 612 (1987)xe "State v. Payne, 320 N.C. 138, 357 S.E.2d 612 (1987)" (hereinafter Payne I).  The defendant may not waive this constitutional requirement, State v. Moore, 275 N.C. 198, 166 S.E.2d 652 (1969), .i.State v. Huff, 325 N.C. 1, 381 S.E.2d 635 (1989), death sentence vacated, ___ U.S. ___, 111 L.Ed.2d 777 (1990), resentencing ordered, 328 N.C. 532, 402 S.E.2d 577 (1991)xe "State v. Moore, 275 N.C. 198, 166 S.E.2d 652 (1969), .i.State v. Huff, 325 N.C. 1, 381 S.E.2d 635 (1989), death sentence vacated, ___ U.S. ___, 111 L.Ed.2d 777 (1990), resentencing ordered, 328 N.C. 532, 402 S.E.2d 577 (1991)" (error even upon affirmative waiver in open court), and the trial court has an affirmative duty to see that it is observed.  State v. Jenkins, 84 N.C. 813 (1881).xe "State v. Jenkins, 84 N.C. 813 (1881)."  Where the trial court fails in this duty, his or her undoubted good faith is irrelevant to the prejudice analysis.  State v. Payne I; State v. Monroe, 330 N.C. 846, 412 S.E.2d 652 (1992)xe "State v. Monroe, 330 N.C. 846, 412 S.E.2d 652 (1992)"; State v. Moss, ___ N.C. ___, 418 S.E.2d 213 (1992)xe "State v. Moss, ___ N.C. ___, 418 S.E.2d 213 (1992)".

The constitutional mandate for the capital defendant's presence safeguards the defendant's and society's interests in reliability, and maintains the appearance of fairness in the imposition of capital punishment.

Our cases teach us that this constitutional requirement of defendant's presence at his capital trial protects not only the defendant, but public interests as well:  "Defendant's presence at his trial for a capital felony  . . .  is a matter of public as well as private concern.  Public policy requires his attendance at such a trial."  State v. Moore, 275 N.C. 198, 209, 166 S.E.2d 652, 659 (1969)xe "State v. Moore, 275 N.C. 198, 209, 166 S.E.2d 652, 659 (1969)" (citation omitted).  Among the public interests protected by the requirement is the public's interest in preserving human life.  State v. Kelly, 97 N.C. 404, 406, 1 S.E. 185, 186 (1887)xe "State v. Kelly, 97 N.C. 404, 406, 1 S.E. 185, 186 (1887)"  ("the rule that he [the accused] must be so present in capital felonies is in favorem vitae  . . .  founded in the tenderness and care of the law for human life  . . ."); accord, State v. Paylor, 89 N.C. 539, 541 (1883)xe "State v. Paylor, 89 N.C. 539, 541 (1883)" ("in favor of life, this rule is never relaxed").  The requirement of the criminal defendant's presence at his capital trial also protects the integrity of the system by preserving the appearance of fairness and by optimizing the conditions for finding the truth.

State v. Huff, 325 N.C. at 30, 381 S.E.2d at 651 (quoted verbatim).  Consistent with this stable line of constitutional jurisprudence, which mandates that the capital defendant's presence at trial "ought to be kept forever sacred and inviolate[,]" State v. Blackwelder, 61 N.C. 38, 40 (1866)xe "State v. Blackwelder, 61 N.C. 38, 40 (1866)", this Court recently held that a life verdict neither cures a violation nor renders it harmless.  State v. Johnston, 331 N.C. 680, 417 S.E.2d 228 (1992)xe "State v. Johnston, 331 N.C. 680, 417 S.E.2d 228 (1992)".

It is settled that ex parte contacts between venirepersons and the court at the bench in open court during capital jury selection are conducted out of the defendant's presence and that such contacts violate Article I, ╜23 of the North Carolina Constitution.  State v. Smith,  326 N.C. 792, 392 S.E.2d 362 (1990)xe "State v. Smith,  326 N.C. 792, 392 S.E.2d 362 (1990)"; State v. McCarver, 329 N.C. 259, 404 S.E.2d 821 (1991)xe "State v. McCarver, 329 N.C. 259, 404 S.E.2d 821 (1991)".  State v. Cole, 331 N.C. 272, 415 S.E.2d 716 (1992)xe "State v. Cole, 331 N.C. 272, 415 S.E.2d 716 (1992)"; State v. Johnston, supra; State v. Boyd, No. 547A88 (N.C. 17 July 1992)xe "State v. Boyd, No. 547A88 (N.C. 17 July 1992)" (reversal on ex parte contact with one venireperson).  Further, where a trial judge engages in ex parte conversations with a venireperson, error obtains whether or not the record shows that the venireperson is excused.  State v. Moss, ___ N.C. ___, 418 S.E.2d 213.

Article I, ╜23 is also violated when a juror, immediately upon being passed by both sides, has an ex parte contact either with the trial judge at the bench, State v. Monroe, 330 N.C. 848, 412 S.E.2d 652 (1992)xe "State v. Monroe, 330 N.C. 848, 412 S.E.2d 652 (1992)", or with the entire seated jury in the deliberation room.  State v. Payne I, supra.  

In the instant case, the record establishes that the trial judge appeared ex parte before a group of assembled venirepersons.  In State v. Payne I, 320 N.C. 138, 357 S.E.2d 612, the trial court announced that it would address jurors in the jury room following jury selection.  Although there was no affirmative showing on the record that the judge actually did so (Id. at 141, 357 S.E.2d at 613, Meyer, J., dissenting), this Court noted that "[a]s there is no indication of record to the contrary, we must assume that the trial court caused the record to speak the complete truth in this regard, and that the trial court actually took the steps indicated." Id. at 139, 357 S.E.2d at 613.  Similarly, there is no indication in the instant case that the trial judge did not do what he said he would do.

The state bears the burden of showing harmlessness beyond a reasonable doubt where the constitutional mandate for the defendant's presence is violated.  State v. Payne I, supra.  Prejudice analysis under this standard is possible only where a record of the proceedings conducted in the defendant's absence is available.  Where completely unrecorded proceedings take place in a capital trial out of the presence of the defendant and his counsel, this Court has noted that there is no basis upon which to conduct appellate review.

We cannot tell from the record of this capital trial whether the errors in question were harmless beyond a reasonable doubt.  No record of the trial court's private discussions with the prospective jurors exists to reveal the substance of those discussions.  Accordingly, we are constrained to conclude that the State has failed to carry its burden, and we cannot say that the trial court's errors were harmless beyond a reasonable doubt.

State v. Smith at 794, 392 S.E.2d at 363-64.

This  Court held in Payne I, Smith, McCarver, Monroe, Johnston, Cole, Boyd, and Moss that meaningful appellate review of the constitutional violations was impossible because the court reporter was not present during the ex parte conversations and there was no record otherwise of what had been said.  There was, therefore, no basis on which this Court could determine that the error was harmless beyond a reasonable doubt.

This Court's decisions finding harmless error in the face of a violation of the mandate for the defendant's presence at his or her a capital trial are inapposite.  In each of those decisions, this Court had a contemporaneously created record of the proceedings conducted in the defendant's absence upon which to conduct appellate review.  In State v. Allen, 323 N.C. 208, 372 S.E.2d 855 (1988), death sentence vacated, 494 U.S. 1021, 108 L.Ed.2d 601 (1990), sentence reinstated, 331 N.C. 746, 417 S.E.2d 227 (1992)xe "State v. Allen, 323 N.C. 208, 372 S.E.2d 855 (1988), death sentence vacated, 494 U.S. 1021, 108 L.Ed.2d 601 (1990), sentence reinstated, 331 N.C. 746, 417 S.E.2d 227 (1992)", the trial judge conducted ex parte in-chambers interviews with all jurors and alternates concerning a potentially tainting mid-trial news broadcast about the case; a court reporter transcribed the interviews.  The judge told the parties what had been said after the examination of each juror and then provided counsel with transcripts prepared by the court reporter; this Court was able to ascertain harmlessness beyond a reasonable doubt from this record of the content of the interviews.

In State v. Artis, 325 N.C. 278, 384 S.E.2d 470 (1989), death sentence vacated, 494 U.S. 1023, 108 L.Ed.2d 604 (1990), resentencing ordered, 329 N.C. 679, 406 S.E.2d 827 (1991)xe "State v. Artis, 325 N.C. 278, 384 S.E.2d 470 (1989), death sentence vacated, 494 U.S. 1023, 108 L.Ed.2d 604 (1990), resentencing ordered, 329 N.C. 679, 406 S.E.2d 827 (1991)", the defendant on appeal asserted error in his absence from an in-chambers examination of a juror during jury selection.  The record in Artis showed that immediately after the conversation,
 the trial judge called counsel into chambers and conducted a recorded hearing at which the judge and the juror reconstructed the immediately preceding conversation between them.  This Court held the error harmless because of the availability of the transcript of the recorded hearing for appellate review.

In State v. Davis, 325 N.C. 607, 386 S.E.2d 418 (1989), cert. denied, ___ U.S. ___, 110 L.Ed.2d 268 (1990)xe "State v. Davis, 325 N.C. 607, 386 S.E.2d 418 (1989), cert. denied, ___ U.S. ___, 110 L.Ed.2d 268 (1990)", a juror phoned the courtroom clerk before court on the morning between the previous day's arguments of counsel and the court's charge in the guilt phase of a capital trial.  The juror reported to the clerk that her child's illness and lack of day care for him prevented her attendance at the trial.  After consulting with counsel, the judge telephoned the juror in the presence of counsel, asked her to continue to try to arrange day care for the child, and told her that he would call back shortly; he called back in the presence of counsel.  The judge then immediately placed the foregoing events on the record and replaced the juror with an alternate.  There was, thus, no issue about what had happened in the defendant's absence; this Court was able to determine that any error inhering in this procedure was harmless beyond a reasonable doubt.

In State v. Laws, 325 N.C. 81, 381 S.E.2d 609 (1989), death sentence vacated, ___ U.S. ___,  108 L.Ed.2d 603 (1990), death sentenced reinstated 328 N.C. 550, 402 S.E.2d 573, cert. denied, ___ U.S. ___, 116 L.Ed.2d 174 (1991)xe "State v. Laws, 325 N.C. 81, 381 S.E.2d 609 (1989), death sentence vacated, ___ U.S. ___,  108 L.Ed.2d 603 (1990), death sentenced reinstated 328 N.C. 550, 402 S.E.2d 573, cert. denied, ___ U.S. ___, 116 L.Ed.2d 174 (1991)", the trial judge had noted, upon the resumption of the proceedings on the morning of the fifth day of trial, that "when I was back earlier that each of you told me you were having no problems this morning."  Id. at 96, 381 S.E.2d at 618.  This Court held that on the facts of the case, no error had occurred.

In the present case, the trial court's reference to the incident complained of appears in the context of a record clearly showing that the trial court had routinely inquired about any problems individual jurors might have that the court needed to know about.  Furthermore, the trial court's statement itself indicates that no such problems were either expressed by the jurors or discussed with them by the trial court.

Id. at 97, 381 S.E.2d at 618 (emphasis added).  Cf. State v. Ali, 329 N.C. 394, 407 S.E.2d 183 (1991)xe "State v. Ali, 329 N.C. 394, 407 S.E.2d 183 (1991)" (immediately following ex parte conversation with venireperson at bench, court reconstructed substance of conversation in open court; constitutional violation harmless beyond a reasonable doubt); cf. also State v. Hudson, 331 N.C. 122, 136-37, 415 S.E.2d 732, 739 (1992) (assuming, arguendo, error in "conversations [with jurors which were] indisputably unintended and spontaneous, and not at the behest of the judge, occurring in the corridor of the courthouse during a trial recess[,]" on basis of court's immediate reconstruction of the conversations for the attorneys on the record, error harmless beyond a reasonable doubt).

In State v. Huff, supra, and State v. Payne, 328 N.C. 377, 402 S.E.2d 582 (1991) (hereinafter Payne II), the defendant was absent from recorded portions of trial proceedings in open court at which defense counsel were present.  In both cases, the Record was deemed an adequate basis on which to conduct prejudice analysis.  In State v. Monroe, supra, where the trial judge spoke privately with jurors immediately after they were passed by both sides, this Court distinguished Payne II:

Under Payne II, the State argues the error here is harmless because when the trial court conducted its conferences defendant already had expressed his satisfaction with every juror who ultimately served on his jury.  Thus, under the facts of this case we can be certain that, (1) defendant's opportunity "to observe [the jurors'] demeanor and behavior" was unimpaired, and (2) there is no possibility that defendant's absence from the conferences affected the ultimate composition of his jury.


If Payne II controlled the resolution of this case, perhaps we could conclude that the error here was harmless.  Payne II does not control, however, because that case involve preliminary questioning of prospective jurors by the trial court on the record with defense counsel, but not defendant, present.  In Payne II the presence of a record allowed the Court to review the proceedings conducted in defendant's absence.  ...  Because there is no record here, Payne II is inapposite and State v. Tate, 294 N.C. 189, 239 S.E.2d 821 (1978) and Payne I, 320 N.C. 138, 357 S.E.2d 612, control.

State v. Monroe, 330 N.C. at 849, 412 S.E.2d at 654.

During an ex parte exchange, a trial judge might say something to a prospective juror, even inadvertently, that would prejudice that person's view of the case.  If that person were ultimately to serve on the jury, then the judge's comment could well have tainted his or her view of the case.  If that person was excused through a peremptory challenge or a challenge for cause, it is possible that a comment by the trial judge tainted that person's view of appellant or of the case in a way that warranted excusal.  Appellant's inability to prove that such prejudice occurred is not at issue.  Under Payne I, Smith, and McCarver, it is for the state to prove beyond a reasonable doubt that no such prejudicial event occurred during the ex parte discussions.

Further, it is irrelevant that in the instant case there is some indication in the Record of what the trial court anticipated would be discussed with the venirepersons.  In State v. Smith, supra, one of the venirepersons with whom the trial court conversed had indicated before approaching the bench that her problem involved a medical matter in the upcoming week.
  Nevertheless, the violation was held prejudicial because there was no way of determining even the rough contours of what had actually been said at the bench.  Payne I, supra, makes this point even more clearly, holding that the defendant's absence during the trial court's unrecorded exchange with the jury at the end of jury selection was reversible error even though the judge noted for the record beforehand, "I am giving the jury a break and ... am going to administer my admonitions to them in the jury room."  320 N.C. at 139, 357 S.E.2d at 612.

In Payne I and Smith, the records contained some prospective indication of the content of the intended exchanges; there was, however, no contemporaneous reconstruction of their content after the contact had taken place.  Appellate review of what was actually said was therefore impossible.  In Artis and the other cases cited above where the error was found to be harmless, it was only recreation of the conversations after the fact which made reliable appellate review possible.  No such reconstruction appears in the record in the instant case.

Moreover, the portion of the trial transcript reproduced at the beginning of this argument was not the only violation of the mandate for the defendant's presence at her trial.  At several points during jury voir dire, the court directed a bailiff to transmit instructions to venirepersons waiting to be called into the courtroom to fill emptied seats.  The first such incident occurred during the afternoon session on July 15, immediately following the excusal of three venirepersons for cause.

THE COURT:  Let me suggest that this would probably be an appropriate time for us to take an afternoon recess.  With the permission of all counsel, I will bring in those members of the jury panel in the JURY ROOM and give until ten 'til; is that satisfactory?

MR. HARRELL:  Yes, sir.

MR. NORTON:  Yes, sir.

THE COURT:  Again, with the permission of counsel and the consent of the defendant, I will instruct Mr. Sadler, Mr. Jewell, that the other members of the jury are also given a break with the admonition that they are to continue to abide by the court's instructions.  Does anybody want to be heard as to that?

MR. HARRELL:  No, sir.

THE COURT:  Mr. Sadler, if you will, release those members of the jury panel in the district courtroom with the court's instructions that they are to continue to abide by my earlier instructions.  Mr. Jewell, if you will, bring in the other members of the jury panel at this time. 

(The bailiffs did as requested.)

THE COURT:  We're going to take a recess at this time to give you an opportunity to stretch your legs and avoid the confinement of the JURY ROOM.


Let me again remind you that you are to abide by all of the instructions that I have previously given to you.  And if you will please reassemble in the courtroom so that we can determine that all members are present at ten 'til, we'll go forward at that time.  Thank you.


If everyone else will remain seated, the members of the jury are excused at this point.

(The five jurors retired from the courtroom.)

THE COURT:  We are at ease.

(The Court recessed at 3:30.)

(VDTpp. 903-904)

The bailiff was directed to do what the court, under the authority cited above, could not do.  There is no way to determine how either the bailiff or the venirepersons responded to this empowerment, as there is there is no record of what was said in the district courtroom.  Accordingly, there is no way to determine beyond a reasonable doubt that no prejudice was wrought in the incident.

These were not the de minimus bailiff-juror contacts which occur in every trial when the jury is summoned to the courtroom from the jury room or when the foreperson opens the jury room door to announce to the bailiff that the jury has reached a verdict.  Here, the bailiff was affirmatively directed to give instructions about how jurors would conduct themselves; to some extent, he was conferred a sort of quasi-judicial status.  Jurors may have looked on him, therefore, as a source of information or opinion on the proceedings.

While it is not improper for the jury foreman to indicate to the bailiff that the jury desires further information from the court, it is improper for the bailiff to assume the role of judge and attempt to furnish the information.  The legal significance of such improper conduct and the question of prejudicial effect largely depends upon the nature of the communication.

State v. Sneeden, 274 N.C. 498, 503, 164 S.E.2d 190, 194 (1968)xe "State v. Sneeden, 274 N.C. 498, 503, 164 S.E.2d 190, 194 (1968)" (error under N.C. Const. art. I, ╜23 not asserted on appeal of capital rape conviction; no prejudice in any event because exchange between jury and bailiff was reconstructed on the record and was therefore susceptible of appellate review).  The nature of the communications in the instant case is unknown; the state therefore cannot meet its burden of demonstrating harmlessness beyond a reasonable doubt.

This was but one of several similar encounters during jury selection.  Another occurred during the morning session on 17 July 1991; the court again directed a bailiff to "inform the members of the jury panel seated in the district courtroom that they are on break until twenty-five after.  They are to continue to abide by all the instructions previously given by the Court."  (VDTpp. 1201-02)
  A third incident occurred at the morning recess on 19 July 1991.  (VDTpp. 1596-97)

Moreover, five times during the guilt phase proceedings, the court sent a bailiff to the jury deliberation room to instruct jurors to take or extend a recess during evidentiary hearing or discussion of legal issues.  (Tpp. 149, 307-08, 575, 806, 1163)  In four the five incidents, the court instructed the bailiff to give the jury a recess; in the fifth (Tp. 575), he also directed the bailiff to instruct the jurors that they were to abide by the court's previous admonitions.  Each successive contact increased the jurors' familiarity with the bailiff and could only have increased the potential for a prejudicial exchange.

One can no more assume that any of the above-noted incidents were harmless than could this Court in State v. Monroe, supra, where the trial judge talked privately with jurors passed by both sides before they were released to return for the start of the evidence, or in State v. Payne I, where the judge delivered admonitions in the jury room.  The core principle is that without some reconstruction of what took place in the ex parte communication, there is no record upon which to conduct appellate review.  Under these circumstances, the state cannot meet its burden to prove harmlessness beyond a reasonable doubt.

As to the ex parte contacts which took place during jury voir dire, State v. Moss, supra stands inter alia for the proposition that recorded jury voir dire does not somehow cure violations which occurred prior to the actual questioning.  In Moss, the trial court engaged in ex parte communications with venirepersons before either of the parties questioned them.  The prejudice analysis in Moss was based on the inadequacy of the record to permit appellate review, and made no reference to subsequent questioning or to jurors having been excused prior to questioning.

We cannot determine from the record of this capital trial whether the error in question was harmless beyond a reasonable doubt.  Nothing in the record before us establishes the nature and content of the trial court's private discussions with the prospective jurors.  Therefore, we are required to conclude that the State has failed to carry its burden of proving that the trial court's errors were harmless beyond a reasonable doubt.

State v. Moss, No. 86A90, slip op. at 12 (N.C. 17 July 1992).

Appellant does not question "that the actions of the trial court were in good faith and resulted from its concern for the efficient selection of the jury."  Id., slip op. at 16.  Nevertheless, here, as in Moss, the defendant must receive a new trial on the capital charges and the non-capital charges which were joined with them.


ii.
the trial court committed constitutional error in its jury instructions  on the principle of acting in concert by permitting the jury to return verdicts finding yvette gay guilty of specific intent crimes on the basis of renwick Gibbs's mental statetc "ii.
the trial court committed constitutional error in its jury instructions  on the principle of acting in concert by permitting the jury to return verdicts finding yvette gay guilty of specific intent crimes on the basis of renwick Gibbs's mental state".

Assignment of Error No. 74, (Rp. 220)

In this case, the jury instructions on the principle of acting in concert, the offense of burglary, the offense of felony murder, and the offense of premeditated and deliberate murder were fundamentally flawed.  These instructions did not require jurors to reach the question of whether the defendant, herself, intended to commit murder when she entered the Farrises' home, and did not require jurors to reach the questions of whether the defendant, herself, ever formed the specific intent to kill necessary to commit premeditated and deliberate murder.  Instead, the instructions allowed the jury to apply the principle of acting in concert to convict the defendant of these specific intent crimes if it found that Renwick Gibbs alone had the requisite mens rea to commit them.  

Due process of law mandates that the state prove beyond a reasonable doubt that a defendant had the mens rea required to commit an offense before the defendant can be convicted of that offense.  Moreover, the right to a jury trial under both the state and federal constitutions, entitles a criminal defendant to have a jury determine every element of the charged crime.  

In the instant case, the defendant submitted a requested instruction on acting in concert which clarified that where a defendant is charged under an acting in concert theory of a crime requiring specific intent, the jury must explicitly find that the defendant, individually, formed the requisite intent.  The trial court erred by failing to give this requested instruction.  Because of the trial court's instructional error, the state was not required to meet its constitutionally mandated burden of proof on the offenses of burglary, felony murder and premeditated and deliberate murder.  The trial court's error also violated the defendant's constitutional rights to a jury trial by allowing the jury to convict the defendant without determining every element of the above offenses.  Thus the defendant's convictions for these offenses must be vacated and the defendant must be awarded a new trial.

A.
The Principle of Acting in Concert Does Not Relieve the State of the Burden of Proving Beyond a Reasonable Doubt that the Defendant Had the Mens Rea Necessary to Commit the Charged Offense.

A criminal defendant can be convicted of a crime under the principle of acting in concert if the defendant was present at the scene and acted together with another who does the acts necessary to constitute the crime pursuant to a common plan or purpose to commit the crime.  State v. Joyner, 297 N.C. 349, 255 S.E.2d 390 (1979)xe "State v. Joyner, 297 N.C. 349, 255 S.E.2d 390 (1979)".  Joint participants in a crime can be convicted under an acting in concert theory only if each participant individually forms a criminally culpable intent.  State v. Reese, 319 N.C. 110, 141, 353 S.E.2d 352, 370 (1987)xe "State v. Reese, 319 N.C. 110, 141, 353 S.E.2d 352, 370 (1987)" (one who aids, abets, incites, or otherwise acts in concert with a perpetrator is held guilty as a principle as long as he has the requisite mens rea.)  

The defendant in this case was charged with three specific intent crimes, premeditated and deliberate murder, felony murder where the underlying felony was burglary, and burglary.  In a prosecution for murder on the theory of premeditation and deliberation, the state is required to prove beyond a reasonable doubt that "the defendant killed [the deceased] with malice, and that he did so in execution of an actual specific intent to kill formed after premeditation and deliberation."  State v. Propst, 274 N.C. 62, 70, 161 S.E.2d 560, 566 (1968)xe "State v. Propst, 274 N.C. 62, 70, 161 S.E.2d 560, 566 (1968)" (emphasis in original).  Burglary and felony murder predicated on burglary are also specific intent crimes.  One of the elements of burglary is that at the time of the breaking and entering, the defendant must intend to commit a felony within the dwelling.  State v. Joyner, 301 N.C. 18, 269 S.E.2d 125 (1980)xe "State v. Joyner, 301 N.C. 18, 269 S.E.2d 125 (1980)" (a specific felonious intent is an essential element of burglary which must be alleged and proved).  

There is inconsistent precedent in this Court on the question of whether, when two persons are charged under an acting in concert theory with a specific intent crime, the state must prove that each actor had the specific intent necessary to commit the charged offense.  In State v. Reese, supra, this Court held that the state has to prove specific intent with respect to each participant.  Id. at 141 n. 8, 353 S.E.2d at 370 (for crimes requiring a specific mens rea, that mens rea must be shown to each defendant).  In Reese, the defendant and another planned to rob a convenience store.  The codefendant entered the store and stabbed the clerk, who later died as a result of her wounds.  After the stabbing, the defendant entered the store, grabbed money from the cash register, and fled.  This Court held that there was insufficient evidence to find that the defendant himself premeditated, deliberated, or specifically intended to kill the clerk, and thus, the defendant could not properly be convicted of premeditated and deliberate murder.  The Court reasoned that:

[no legal principle] allows us to impute premeditation and deliberation from the person inflicting the wounds to one who is only held culpable for the murder by reason of his participation in the underlying felony.

Id. at 143, 353 S.E.2d at 370.  In sum, Reese stands for the proposition that one limitation on the acting in concert theory of criminal liability is that this theory does not allow mens rea to be imputed from one actor to another.

By contrast, in State v. Erlewine, 328 N.C. 626, 403 S.E.2d 280 (1991)xe "State v. Erlewine, 328 N.C. 626, 403 S.E.2d 280 (1991)", this Court held that where the evidence shows that two persons acted in concert to commit some crime, the state need not prove that each participant formed the particular mens rea necessary to engage in the crime actually committed in order to convict each participant of that crime.  Under Erlewine, the state only need prove that one of the participants had the required mens rea.  Erlewine does not cite Reese.  

In Erlewine, the defendant and another broke into a trailer with the intent to steal drugs and money.  The codefendant shot and seriously injured one of the residents of the trailer; the defendant shot and killed another resident.  The Court held that the defendant could be convicted of assault with specific intent to kill his codefendant's victim under an acting in concert theory where there was no showing that the defendant himself specifically intended to kill his codefendant's victim.  This Court wrote:

The theory of acting in concert requires . . . a common purpose to commit a crime; it is not strictly necessary, however, that the defendant share the intent or purpose to commit the particular crime actually committed.

Id. at 637, 403 S.E.2d at 286 (emphasis in original).  The theory of acting in concert liability set forth in Erlewine can apply to crimes which are subsequent to a commonly planned crime, or to aggravated forms of a planned crime.  Thus, under Erlewine, if A & B plan a simple assault, and then A, with B present, actually carries out the assault with an undisclosed intent to kill, both A and B can be convicted of assault with intent to kill.  

As applied to specific intent crimes, the Erlewine theory of acting in concert liability is flawed for three reasons.  First, it allows the state to avoid proving every element of specific intent offenses beyond a reasonable doubt.  It is a fundamental principle of criminal law that a conviction must rest on proof beyond a reasonable doubt of all elements of a charge.  Mullaney v. Wilbur, 421 U.S. 684, 44 L.Ed.2d 508 (1975)xe "Mullaney v. Wilbur, 421 U.S. 684, 44 L.Ed.2d 508 (1975)"; In re Winship, 397 U.S. 358, 25 L.Ed.2d 368 (1970)xe "In re Winship, 397 U.S. 358, 25 L.Ed.2d 368 (1970)", State v. Huff, 325 N.C. 1, 381 S.E.2d 635 (1989), death sentence vacated, ___ U.S. ___, 111 L.Ed.2d 777 (1990), resentencing ordered, 328 N.C. 532, 402 S.E.2d 577 (1991)xe "State v. Huff, 325 N.C. 1, 381 S.E.2d 635 (1989), death sentence vacated, ___ U.S. ___, 111 L.Ed.2d 777 (1990), resentencing ordered, 328 N.C. 532, 402 S.E.2d 577 (1991)".  As the United States Supreme Court explained in In re Winship, the reasonable doubt standard plays a vital role in the American scheme of criminal procedure.  It is a prime instrument for reducing the risk of convictions resting on factual error.  The standard provides concrete substance for the presumption of innocence -- that bedrock 'axiomatic and elementary' principle whose 'enforcement lies at the foundation of the administration of our criminal law.' 397 U.S. at 363, 25 L.Ed.2d at 375.  xe ".  As the United States Supreme Court explained in In re Winship, the reasonable doubt standard plays a vital role in the American scheme of criminal procedure.  It is a prime instrument for reducing the risk of convictions resting on factual error.  The standard provides concrete substance for the presumption of innocence -- that bedrock 'axiomatic and elementary' principle whose 'enforcement lies at the foundation of the administration of our criminal law.' 397 U.S. at 363, 25 L.Ed.2d at 375.  "
In Mullaney v. Wilbur, supra, the Court held that a state law which required the defendant to prove the existence of provocation necessary to reduce murder to manslaughter was unconstitutional.  The Court stressed that "the criminal law . . . is not only concerned with guilt or innocence in the abstract but with degree of criminal culpability" and emphasized that the state bears the same burden of proof on intent elements which increase the defendant's degree of culpability as it does on the elements which constitute the unlawful act itself.  Id at 698-703, 44 L.Ed.2d at 519-522.

This Court has stated that the concept of due process, contained in Article I, ╜19xe "Article I, ╜19" of the North Carolina Constitution, guarantees a criminal defendant that he may not be convicted except upon proof beyond a reasonable doubt of every fact necessary to constitute the crime with which he is charged.  State v. Huff, 325 N.C. at 50, 381 S.E.2d at 663 (defendant objected to jury instructions on the grounds that references in the singular could have led a juror to make a joint determination of guilt on two separate murder charges;  no error).  The Huff  Court also held that where "a juror could reasonably have construed the trial judge's  instructions to permit the jury to convict without proof beyond a reasonable doubt of every element necessary to constitute the crime with which the defendant is charged, the verdict must be set aside as an unconstitutional violation of his due process rights." Id. at 50, 381 S.E.2d at 663.  

The Erlewine theory of acting in concert allows the jury to convict a defendant of specific intent crimes without proving each element of the crime beyond a reasonable doubt, because, under Erlewine, the fact finder need not reach the question of the defendant's specific intent if the fact finder determines that another, with whom the defendant was acting in concert, has the requisite intent to commit the offense.  Thus, as applied to specific intent crimes, the Erlewine theory of acting in concert violates the due process of law.

Second, a guilty verdict on a specific intent crime, based on an Erlewine theory of acting in concert liability, violates the defendant's constitutional rights, under the Sixthxe "Sixth" and Fourteenth Amendments of the United States Constitution and Article I, ╜24xe "Article I, ╜24" of the North Carolina Constitution, to a jury determination of each element of the crime with which he is charged.  See United Brotherhood of Carpenters and Joiners of America v. United States, 330 U.S. 395, 91 L.Ed.2d 973 (1947)xe "United Brotherhood of Carpenters and Joiners of America v. United States, 330 U.S. 395, 91 L.Ed.2d 973 (1947)" (failure to instruct the jury on an essential element of an offense violates the Sixth Amendment right to a jury trial because such an omission operates as the functional equivalent of a partial directed verdict on that element by removing the element from the jury's consideration); State v. Lewis, 274 N.C. 438, 164 S.E.2d 177 (1968)xe "State v. Lewis, 274 N.C. 438, 164 S.E.2d 177 (1968)" (our state constitutional provision guaranteeing the right to a jury trial entitles the defendant to unanimous jury verdict on every essential element of the crime charged).

Finally, the theory of liability set forth in Erlewine is flawed because it allows exactly the type of imputation of intent which was explicitly rejected by this Court in State v. Reese.  Under Erlewine, the defendant in Reese could have been convicted of premeditated and deliberate murder, even though he did not anticipate the murder or intend for it to occur.  In effect, the codefendant's premeditation and deliberation could be imputed to the defendant.  Under the reasoning of Erlewine, the defendant in Reese would have been guilty of just felony murder only if the killing which occurred inside the store had been inadvertent.  In sum, under Erlewine, the question of whether  a defendant is guilty of felony murder or of both felony murder and premeditated and deliberate murder depends on the state of mind of someone other than the defendant.

The case on which Erlewine relies, State v. Westbrook, 279 N.C. 18, 181 S.E.2d 572 (1971) death penalty vacated, 408 U.S. 939 (1972)xe "State v. Westbrook, 279 N.C. 18, 181 S.E.2d 572 (1971) death penalty vacated, 408 U.S. 939 (1972)", did not endorse the type of imputation of intent allowed under Erlewine.  In Westbrook, the defendant was convicted of one count of murder in the first degree and it is not clear whether the jury convicted the defendant in Westbrook on the theory of felony murder, premeditated and deliberate murder or both.  

In Reese, this Court interpreted the ambiguous general verdict in Westbrook as a conviction for felony murder.  State v. Reese, 319 N.C. at 143, n.8, 343 S.E.2d at 370.  Taking the Westbrook verdict as a conviction for felony murder is proper under this Court's precedents.  See e.g., State v. Fields, 315 N.C. 191, 337 S.E.2d 518 (1985)xe "State v. Fields, 315 N.C. 191, 337 S.E.2d 518 (1985)" (where a defendant is charged on both premeditated and deliberate murder and felony murder, if the jury returns a verdict of first degree murder without specifying upon which theory it relied, the court must treat the verdict as a conviction for felony murder).  Thus, Reese is entirely consistent with the Westbrook holding.

Even assuming the defendant in Westbrook was guilty of premeditated and deliberate murder, Westbrook can be distinguished from Erlewine.  In Westbrook, this Court held that the following instruction on acting in concert was not erroneous:

[I]f two persons join in a purpose to commit a crime, each of them if actually or constructively present, is not only guilty as a principal if the other commits that particular crime, but he is also guilty of any other crime committed by the other in pursuance of the common purpose . . . or as a natural or probable consequence thereof.

State v. Westbrook, 279 N.C. at 41-42, 181 S.E.2d at 586.  Although, the above instruction could be read broadly to allow imputed intent, the facts of Westbrook did not require the Court to address this issue.  In Westbrook, during the course of a crime spree, one of two cofelons shot and killed the victim.  There was contradictory evidence presented at trial regarding which cofelon actually fired the shots; each claimed it was the other.  However, the evidence at trial suggested that both cofelons were in an equally culpable state of mind and that both individually formed a premeditated and deliberate specific intent to kill -- prior to the killing, one of the men signalled to the other that they had located an appropriate victim.  Id at 23-27, 181 S.E.2d at 575-577. Thus, the narrow holding of Westbrook is the noncontroversial proposition that where two persons are both present and both plan to commit murder, both are equally culpable, regardless of who actually does the killing.  See also, State v. Oliver, 302 N.C. 28, 274 S.E.2d 183 (1981)xe "State v. Oliver, 302 N.C. 28, 274 S.E.2d 183 (1981)" (proper to convict both codefendants of two counts of premeditated and deliberate murder under an acting in concert theory where each defendant killed one person and the evidence implicated both codefendants as principal perpetrators of both murders).

If the theory of liability set forth in Erlewine is limited to general intent crimes, no imputation of intent is required.  The state of mind necessary to be held criminally liable for subsequent general intent crimes is shown to each participant by his agreement to act together with others to engage in some crime.  See, e.g., State v. Black, 328 N.C. 191, 400 S.E.2d 398 (1991)xe "State v. Black, 328 N.C. 191, 400 S.E.2d 398 (1991)" (where evidence showed codefendants' common plan was to commit robbery, not plain error to convict defendant of assault with a deadly weapon inflicting serious injury under an acting in concert theory, where his codefendant committed a separate assault during the course of the robbery); see also W. LaFave & A. Scott, Substantive Criminal Law, ╜ 6.8 (1986)xe "W. LaFave & A. Scott, Substantive Criminal Law, ╜ 6.8 (1986)" (arguing that accomplice liability should be limited so as not to permit liability to be predicated on one state of mind when the crime involved requires a different state of mind).  

In sum, this Court should limit the theory of acting in concert set forth in Erlewine to general intent crimes, because this application of Erlewine to specific intent crimes results in relieving the state of its constitutionally mandated burden of proof on the issue of specific intent, and involves exactly the type of imputation of intent which this Court explicitly rejected in Reese.

B.
The Trial Court Erred by Refusing to Give an Instruction which Substantially Conformed with the Defendant's Legally Correct Requested Instruction on Acting in Concert.

It is well settled that where an instruction is requested by party and where that instruction is both legally correct and supported by the evidence, it is error for the trial court not to instruct in substantial conformity with the requested instruction.  State v. Rose, 323 N.C. 455, 373 S.E.2d 426 (1988)xe "State v. Rose, 323 N.C. 455, 373 S.E.2d 426 (1988)"; State v. Earnhardt, 307 N.C. 62, 296 S.E.2d 649 (1982)xe "State v. Earnhardt, 307 N.C. 62, 296 S.E.2d 649 (1982)".  

In the instant case, the defendant requested that the following legally correct and factually supported instruction on acting in concert be given:

Where a defendant is charged on a theory of acting in concert for crimes requiring a specific intent, that intent must be shown as to each defendant.

(Rp. 71)  The trial court erroneously failed to give this instruction.  Instead, the judge decided to give a set of  instructions on acting in concert and on the specific intent offenses which conformed with the theory of acting in concert set forth in State v. Erlewine, supra, and which the trial court and the prosecutor agreed would not require the jury to find that the defendant herself acted with specific intent.
  

At the charge conference, the prosecutor objected not only to the above instruction, but also to all the defendant's other requested instructions which might lead the jury to determine the issue of the defendant's individual specific intent.  The prosecutor asserted that the defendant's individual specific intent was irrelevant under Erlewine.  For example, the defendant requested an instruction which would have informed jurors that they might consider the defendant's mental ability in connection with her ability to form the specific intent to commit burglary. (Rp. 70).  The prosecutor objected to this instruction using the following argument:

Mr. Norton:
That runs [against the] theory of the state that they were acting in concert.  

It is . . . not necessary that she share the intent or purpose to commit the particular crime actually committed under the acting in concert theory

I make a distinction between having a common purpose and the way that this thing is written or requested written, in that it requires a specific intent.

Court:
So does the sixth element - - 

Mr. Norton:
on her part.

It is my contention in the acting in concert theory that if I can show a common purpose to commit a crime, conspiracy -- conspiracy to commit murder; if I can show that  and that the murder was a natural offshoot to that.  That she herself could have gone into the house.  Renwick had the specific intent to kill.  She didn't.  But under the acting in concert theory, she is still guilty of murder in the first degree; although I have - - she may not have the specific intent.

(Tpp. 1493-1495)  Later, the prosecutor defended the above interpretation of the principle of acting in concert by citing Erlewine.  (Tp. 1497)  Based on this and other discussions, the trial court accepted the prosecutor's theory of acting in concert and agreed to modify all the instructions in this case which referred to specific intent, including the instructions on the intent elements of burglary and premeditated murder, and the instruction on the defense of diminished capacity, to conform to the holding in Erlewine.  (Tp. 1497-98, 1517-1521)  This was accomplished by inserting an acting in concert mandate into each element which referred either to actions or intents of every offense. (Tpp. 1446, 1448-49, 1504-05, 1507-1516)

The trial court then considered the defendant's instruction on acting in concert, set forth above, which explicitly required the jury to find each participant's specific intent before it could convict the defendant of a specific intent crime under an acting in concert theory.  In light of its acceptance of the Erlewine theory of acting in concert, the trial court determined that the legally correct component of the defendant's requested instruction, quoted above, was covered by the pattern instruction on acting in concert and decided not to give defendant's instruction as requested.
  (Tp. 1501)  The trial court's decision to give a set of acting in concert instructions which conformed to Erlewine, rather than the defendant's requested instruction was erroneous because the instructions as given did not require that the state prove beyond a reasonable doubt that the defendant had the specific intent to commit the crimes with which she was charged.

In his closing argument, the prosecutor carried the Erlewine theory of acting in concert liability to the jury.  He began his argument by informing the jury that this was an acting in concert case.  He explained the principle of acting in concert to the jury as follows:

Acting in concert, basically . . . its simplest terms is:  he that runs with the pack is responsible for the kill. 

(Tp. 1621).  

Later the prosecutor again reminded the jury of the principle of acting in concert:

There [was] not any evidence that she actually pulled the trigger in this case . . . the state's case is based on the theory of acting in concert.  He who hunts with the pack is RESPONSIBLE for the kill.

(Tp. 1635).  

The prosecutor then explained the holding of Erlewine and his interpretation of the holding of Westbrook to the jury as follows:

It is not strictly necessary . . . that the defendant share the intent or purpose to commit the particular crime actually committed.

Instead, the correct statement of the law is found in the trial court's instructions . . . in prior cases . . .

If two persons join in a purpose to commit a crime, each of them, if actually or constructively present, is not only guilty as a principal, if the other commits that particular crime, but he is also guilty of any other crime committed by the other in pursuance of a common purpose.

(Tpp. 1636-37)

Finally, the prosecutor applied the Erlewine theory of acting in concert to the facts of this case:

[I]f [Dr. Rollins] is believed . . . [Yvette Gay] couldn't form a specific intent.  But it doesn't matter in this case . . . if she was acting in concert with a fixed purpose, with Renwick Gibbs to kill, then she is guilty of burglary in the first degree.

(Tp. 1643)  Through this argument, the prosecutor told the jury that it could apply an Erlewine theory of acting in concert in this case, and could convict the defendant of all the crimes with which she was charged without reaching the question of whether Yvette, herself, had the requisite mens rea to commit those particular crimes.

The charge conference and the closing argument in the instant case show that the prosecutor intended, and the trial judge agreed, that the trial court's instructions should be constructed to conform to the theory of acting in concert liability set forth in Erlewine.

C.
A Rational Juror Likely Understood the Jury Instructions on Premeditated and Deliberate Murder Just as the Prosecutor Intended, as Allowing the Jury to Convict the Defendant of Premeditated and Deliberate Murder Without Determining that the Defendant Acted with Specific Intent.

It is well settled that in reviewing jury instructions for error, the instructions must be considered in their entirety.  State v. Davis, 321 N.C. 52, 361 S.E.2d 724 (1987)xe "State v. Davis, 321 N.C. 52, 361 S.E.2d 724 (1987)"; State v. Poole, 305 N.C. 308, 289 S.E.2d 335 (1982)xe "State v. Poole, 305 N.C. 308, 289 S.E.2d 335 (1982)".  In the instant case, the instructions in their entirety are ambiguous and a rational juror could have understood the instructions to permit the jury to convict Yvette Gay of premeditated and deliberate murder without determining that she acted with specific intent.  

In Estelle v. McGuire, ___ U.S. ___, 113 L.Ed.2d 385 (1992)xe "Estelle v. McGuire, ___ U.S. ___, 113 L.Ed.2d 385 (1992)", the United States Supreme Court articulated the standard under which it would review ambiguous jury instructions.  The Court stated:

in reviewing a challenged instruction . . . we inquire whether there is a reasonable likelihood that the jury has applied the challenged instruction in a way that violates the Constitution.

Id. at 399, (quoting Boyde v.California, 494 U.S. 370, 380, 108 L.E.2d 316, 329 (1990)xe "Boyde v.California, 494 U.S. 370, 380, 108 L.E.2d 316, 329 (1990)").  The jury instructions on premeditated and deliberate murder in the instant case were ambiguous and could have been read in an unconstitutional way.  In particular, the incorporation of the principle of acting in concert into the instructions on the intent elements of premeditated and deliberate murder created a reasonable likelihood that these instructions could have been read to allow the jury to convict the defendant without determining beyond a reasonable doubt that the defendant, herself, had the requisite mens rea to commit the offense.

The trial court instructed on the elements of premeditated and deliberate murder as follows:

First, the state must prove beyond a reasonable doubt that the defendant . . . acting either by herself, or acting together with Renwick Gibbs, intentionally and with malice killed the victim in each case with a deadly weapon. . . .

The second element that the state must prove beyond a reasonable doubt is that the act of the defendant . . . acting either by herself or acting together with Renwick Gibbs, was a proximate cause of the victim's death. . . 

And third, the state must prove beyond a reasonable doubt that defendant . . . acting either by herself or acting together with Renwick Gibbs intended to kill the victim. . . 

And fourth, the state must prove beyond a reasonable doubt that the defendant . . . acting either by herself or acting together with Renwick Gibbs, acted after premeditation.  That is, that she acting either alone or acting together with Renwick Gibbs formed the intent to kill the victim over some period of time, however short, before she acted.

And fifth, members of the jury, the state must prove beyond a reasonable doubt that the defendant . . . acting either by herself or acting with Renwick Gibbs, acted with deliberation which means that she acted while in a cool state of mind.

(Tpp. 1731-1734, Rpp. 107-110) (emphasis added).  

The problem with these instructions is that they apply the principle of acting in concert to the intent elements of premeditated and deliberate murder.  The notion of "acting in concert" to have or to form an intent is circular and incoherent; the principle of acting in concert properly applies only to the actus reus elements of an offense.  The trial court should have instructed that to find the defendant guilty of premeditated and deliberate murder under an acting in concert theory, the jury had to find that Yvette Gay had a premeditated and deliberate specific intent to kill, which was shared explicitly or implicitly with Renwick Gibbs, and that at least one of the participants did the acts necessary to constitute the offense.

By contrast, the instructions set forth above could have been understood by a rational juror to allow the jury to impute Renwick Gibbs's intent to Yvette Gay.  These instructions allowed the jury to convict the defendant based on two sets of findings: first that Renwick Gibbs acted with premeditation, deliberation and specific intent to kill; and second, that the defendant was somehow "acting in concert" with Gibbs, meaning that she accompanied him to the Farrises' home and then did what he told her to do.  A conviction based on these findings would violate the defendant's due process right to have every element of the offense with which she was charged proven beyond a reasonable doubt,  see In re Winship, supra; State v. Huff, supra, and would violate the defendant's right to a jury trial. See United Brotherhood of Carpenters and Joiners v. United States, supra; State v. Lewis, supra.  As shown in Section B, an imputed intent reading of the judge's instructions was intended by the prosecutor and agreed to by the trial judge.

Jury instructions must be read as a whole.  State v. Davis, 321 N.C. 52, 361 S.E.2d 724.  The unconstitutional, imputed intent interpretation of the trial court's first degree murder instructions was echoed in, and reinforced by, the trial court's instructions on diminished capacity as a defense to premeditated and deliberate murder.  By incorporating acting in concert language into its diminished capacity instruction, the trial court subverted the central inquiry in a diminished capacity defense -- the mental state of the defendant.  The instructions were as follows:

Now members of the jury, you may find that there is evidence which shows that the defendant lacked mental capacity at the time of the acts alleged in this case. . . 

[I]f you find that the defendant . . . lacked mental capacity, I instruct you that you should consider whether this condition affected her ability to act together with Renwick Gibbs pursuant to a common plan or purpose.

Now in order for you to find the defendant guilty of first degree murder on the principle of acting in concert, you must find beyond a reasonable doubt that she, acting by herself or acting together with Renwick Gibbs pursuant to a common plan or purpose, killed the victim in each case with malice and in the execution of an actual specific intent to kill formed after premeditation and deliberation.

Now members of the jury, I instruct you that if as a result of lack of mental capacity the defendant . . . was unable to act together with Renwick Gibbs pursuant to a common plan or purpose to kill the victim which was formed after premeditation and deliberation, then she is not guilty of first degree murder.

(Tp. 1734, Rp. 110)  According to these instructions, the relevant question the jury had to ask with regard to the defense of diminished capacity was whether the defendant was capable of acting together with Gibbs.  The instructions did not straight forwardly require the jury to consider whether the state had proven beyond a reasonable doubt that the defendant premeditated, deliberated or formed a specific intent to kill.  Under the instructions, the jury did not have to reach the question of the defendant's own state of mind at the time of the killings and was encouraged to conclude that it could predicate the defendant's guilt solely on a finding that the defendant went along with Gibbs and did what he told her.  Thus, these diminished capacity instructions, reinforced the unconstitutional, Erlewine reading of the premeditated and deliberate murder instructions.

The trial court gave a modified version of the pattern jury instruction on the general principal of acting in concert just prior to instructing on murder.  (Tpp. 1709, 1730, Rp. 85, 106)  However, the ambiguity inherent in the trial court's first degree murder instructions was not cured by the trial court's explanation of the principle of acting in concert.  First, because this Court repeatedly has held that a correct charge in one portion of a trial court's instructions does not correct an incorrect charge on the same issue in another portion of the instructions, since the jurors might well have followed the incorrect charge.  State v. Carelock, 293 N.C. 577, 238 S.E.2d 297 (1977)xe "State v. Carelock, 293 N.C. 577, 238 S.E.2d 297 (1977)"; State v. Jennings, 276 N.C. 157, 171 S.E.2d 447 (1970)xe "State v. Jennings, 276 N.C. 157, 171 S.E.2d 447 (1970)".

Moreover, the instructions on the principle of acting in concert and the instructions on the intent elements of premeditated and deliberate murder were circular.  The most specific portion of the acting in concert charge stated that, "if two or more persons act together  with a common purpose to commit murder, each of them is held responsible for the acts of the others done in the commission of the crime." (Tp. 1709, Rp. 85)  In other words, as this principle is defined, part of what it means to act in concert is to have a common purpose.  In the instructions on murder, however, the jury is told that it is possible to "act in concert" to have or to form a purpose or an intent.  This circularity allowed the jury to find that evidence of Gibbs's premeditated and deliberate specific intent to kill, together with evidence showing that the defendant accompanied Gibbs and followed his directions, was sufficient to find that both that the defendant and Gibbs "acted in concert," and that the defendant was guilty of premeditated and deliberate murder under an acting in concert theory.  

The jury's verdict finding the defendant guilty of conspiracy to commit murder did not imply that the jury read the trial court's instructions on premeditated and deliberate murder in a constitutional way.  First, entering into an agreement to commit murder does not prove beyond a reasonable doubt that the defendant acted with a premeditated and deliberate specific intent to kill at the time of the killing.
  Second, the trial court's instructions on conspiracy defined murder for the purposes of this offense as "an unlawful killing with malice" (Tp. 1721, Rp. 97)  Thus, in determining whether the defendant was guilty of conspiracy to commit murder, the jury was not explicitly required to determine that the defendant premeditated the killing or formed a specific intent to kill at the time she entered into an agreement with Gibbs.  

Third, jury instructions must be read as a whole, see State v. Davis, supra, and it is likely that the defective instructions on premeditated and deliberate murder infected the later conspiracy instructions.  Because of the similarity between the principle of acting in concert and conspiracy, the jury probably also read the conspiracy instructions in light of the trial court's instructions on acting in concert and on the intent elements of premeditated and deliberate murder.  Thus, the jury could have believed that evidence of Gibbs's premeditated and deliberate specific intent to kill, along with evidence that Yvette accompanied him was sufficient to convict the defendant of conspiring to commit murder.  Cf. State v. Bindyke, 288 N.C. 608, 220 S.E.2d 521 (1975)xe "State v. Bindyke, 288 N.C. 608, 220 S.E.2d 521 (1975)" (conspiracy requires mutual implied understanding among conspirators)

In sum, the instructions on premeditated and deliberate murder given by the trial court could have been understood by a rational juror to allow the jury to convict the defendant of this offense without reaching the question of whether the state had proven beyond a reasonable doubt that defendant had the specific intent to kill formed after premeditation and deliberation.  Such a reading would violate the defendant's due process rights and rights to a jury trial.  The defendant requested an instruction which would have clarified that the jury had to reach this issue before it could convict the defendant of premeditated and deliberate murder and the trial court erred by failing to give this or a substantially equivalent instruction.

D.
The Jury Instructions on Acting in Concert and Burglary Could be Read to Allow the Jury to Convict the Defendant of Felony Murder Without Determining that the Defendant had the Requisite Intent.

The trial court's instructions on the offense of burglary, which was the predicate felony in the defendant's felony murder conviction, created a reasonable likelihood that the burglary instruction could be read to allow the jury to convict the defendant without determining beyond a reasonable doubt that the defendant, herself, had the requisite mens rea to commit the offense.  Thus, these instructions were erroneous.  Estelle v. McGuire, supra.  

The trial court's burglary instructions referred to the principle of acting in concert twice.  The first reference to the acting in concert principle occurred within the trial court's charge on the element of breaking and entering.  The trial court instructed the jury:

First, the state must prove beyond a reasonable doubt that there was a breaking and an entry by the defendant . . . acting either by herself or acting together with Renwick Gibbs.

(Tp. 1703, Rp. 79).

The trial court also referred to acting in concert when it instructed on intent.  The trial court gave the following instruction on the element of intent:

The state must prove beyond a reasonable doubt that at the time of the breaking and entering the defendant . . . acting either by herself or acting together with Renwick Gibbs intended to commit murder which is the unlawful killing of a human being with malice. 

(Tp. 1703, Rp. 79)  Like the instructions on the intent elements of premeditated and deliberate murder, the instruction on the intent element of burglary is ambiguous and confusing.  Again, the problem with this instruction is that it that it implies that it is possible to act in concert to form an intent.

The above instruction could have been read by the jury to allow the jury to impute Gibbs's intent to Yvette Gay.  That is, these instructions did not require the jury to reach the question of whether the defendant, herself, intended to commit a felony when she entered the Farrises' home.  Instead, the jury could have found the defendant guilty of burglary if it found that Gibbs alone intended to kill the Farris family inside the residence, that Yvette Gay accompanied Gibbs to the Farris home and did his bidding, and that Yvette was present during the breaking and entering.  A conviction based on these findings would violate the defendant's due process right to have every element of the offense with which she was charged proved beyond a reasonable doubt, In re Winship, supra; State v. Huff, supra, and would violate the defendant's rights to a jury trial.  See United Brotherhood of Carpenters and Joiners of America v. United States, supra, State v. Lewis, supra.  As shown in Section B above, such a reading was intended by the prosecutor and agreed to by the trial court.  

The ambiguity inherent in the instruction on the intent element of burglary was no more  cured by the trial court's general acting in concert charge than were the instructions on the intent elements of premeditated and deliberate murder.  Again, a correct charge in one portion of a set of jury instructions does not correct an incorrect charge on the same issue in another portion of the instructions.  State v. Carelock, supra.  And again, the instructions on the principle of acting in concert and the instruction on the intent element of burglary were circular.

The most specific portion of the general acting in concert instruction stated that: 

if two persons act together with a common purpose to commit burglary, each of them is held responsible for the acts of the others done in the commission of the burglary.

(Tp. 1701, Rp. 77)  

As argued above, the principle of acting in concert properly applies only to the actus reus elements of a crime.  The notion of acting together with another, according to a common purpose, to have or to form an intent is either incoherent or circular.  Because of the incoherence of the notion of acting in concert to form an intent, the jury may well have ignored the intent element of burglary in determining whether Gibbs and the defendant "acted together with a common purpose to commit burglary," and may have read the reference to burglary in the acting in concert charge to mean simply the actus reus, or non-mental elements of burglary.  On the facts of this case, this meant Yvette Gay following Gibbs into the Farris residence.  If jurors understood and applied the acting in concert instruction in this way, they would not have reached the issue of the defendant's purpose in committing the breaking and entering in determining that the defendant acted in concert with Gibbs to commit burglary.

Alternatively, as explained in Section C, above, the jury may have used the instructions on the intent element of burglary to help interpret the acting in concert charge.  In other words, the jury may have found that evidence of Gibbs's intent to commit murder within the house, together with evidence that the defendant went along with Gibbs, was sufficient to find both that the defendant and Gibbs shared a common purpose to commit burglary, and to convict the defendant of burglary under an acting in concert theory.

As with the conviction of conspiracy to commit murder, the conviction for conspiracy to commit burglary did not cure the ambiguous burglary instructions.  Entering into an agreement at some point in time to commit burglary does not prove beyond a reasonable doubt that the defendant had the specific intent to commit the burglary at the time that act was committed.  Moreover, the trial court incorporated its erroneous instructions on burglary into its instructions on conspiracy to commit burglary; the trial court charged the jury that for the jury to find the defendant guilty of conspiring to commit burglary, the state must prove beyond a reasonable doubt that the agreement between Gibbs and the defendant was to commit burglary as the trial court has previously defined it.  (Tpp. 1704-1705, Rp. 80-81)  This incorporation, together with the similarity between the principle of acting in concert and the notion of conspiracy, made it likely that the jury would have read the conspiracy instructions in light of the judge's more specific instructions on acting in concert and burglary.  Thus, the jury could have believed that evidence of Gibbs's felonious purpose for breaking and entering into the Farris residence, together with evidence of  Yvette's accompanying him was sufficient to convict the defendant of conspiracy to commit burglary.

In sum, there is a reasonable likelihood that the burglary instructions in this case could have been read to allow the jury to convict the defendant of burglary without reaching the question of whether the defendant had a felonious intent when she and Gibbs broke into and entered the Farris' home.  Such a reading would be unconstitutional.  The defendant requested an instruction which would have clarified that the jury had to reach this issue before it could convict the defendant of burglary and the trial court erred by failing to give this or a substantially equivalent instruction. 

E.
The Defendant was Prejudiced by the Trial  Court's Error.

The trial court committed constitutional error by denying the defendant's request for an instruction which would have clarified that, even under an acting in concert theory of liability, the state must prove that each participant acted with the requisite intent when the participants are charged with a specific intent crime.  The ambiguous instructions given by the trial court denied the defendant her due process right to have every element of the crime with which she was charged proved beyond a reasonable doubt.  The instructions also violated the defendant's constitutional rights to a jury verdict on every element of the charged crimes.  By submitting a legally correct instruction, the defendant  preserved this error.
  Thus, the state has the burden of showing that the trial court's error was harmless beyond a reasonable doubt.  N.C.G.S. 1443(b)xe "N.C.G.S. 1443(b)".

The trial court's error in this case was far from harmless.  It permitted the jury to convict the defendant of premeditated and deliberate murder if Renwick Gibbs, but not the defendant, acted with a premeditated and deliberate intent to kill, and to convict the defendant of burglary and felony murder if Renwick Gibbs, but not the defendant, intended to kill the occupants when the defendant and Gibbs entered the Farris' home.  

There was substantial evidence presented at trial which tended to show that the defendant did not intend to kill anyone during the course of this crime.  First, the defendant explicitly testified that she did not want to kill anyone; the fact that she explicitly refused to shoot the Farrises' when directed to do so by Gibbs supports this testimony.  (Tp. 593).  Second, the defendant testified that immediately prior to the breaking and entering she told Gibbs that she did not want to go on, and that she "was not ready" but Gibbs forced her to accompany him. (Tp. 925)  Third, Dr. Rollins testified that given the nature of her abusive relationship with Gibbs, the defendant was likely to have been present at the scene simply to placate Gibbs and to avoid abuse from him.

The prosecutor conceded during discussion at the charge conference that he had little evidence showing that the defendant acted with the specific intent to kill.  In explaining his need for an Erlewine acting in concert instruction, he stated:

Renwick had the specific intent to kill.  She didn't.  But under the acting in concert theory she is still guilty . . . Although, she may not have had the specific intent.

(Tp. 1495).  In this passage the prosecutor implicitly conceded that a rational juror could have found that there was reasonable doubt concerning whether the defendant had the requisite intent to be convicted of burglary.  If the judge's instructions had made clear that the jury was to determine the issue of the defendant's intent beyond a reasonable doubt before it could convict the defendant of burglary, it is probable that the outcome in this case would have been different.

The trial court's instructional error was far from harmless; it had a probable impact on the verdicts in this case.  Thus, even if this Court determines that the defendant failed to preserve this error, this Court should find that the instructions were erroneous under the plain error rule.  See State v. Odom, 307 N.C. 655, 661, 300 S.E.2d 375, 378-79 (1983).

In sum, the defendant in this case submitted a clear and unambiguous instruction which directed the jury that the defendant could not be convicted under an acting in concert theory of a specific intent crime without an explicit finding that the defendant herself had the requisite intent to commit the crime.  The trial court erred by failing to give this instruction or any instruction which substantially conformed to the defendant's request.  The instructions given by the trial court could have been read to allow the jury to convict the defendant of specific intent crimes without reaching the question of whether the defendant had requisite mens rea to commit those crimes.  The prosecutor intended that the instructions be interpreted this way.  The defendant was prejudiced by the trial court's error because the judge's instructions permitted the jury to convict the defendant of premeditated and deliberate murder without proof beyond a reasonable doubt of the elements of premeditation, deliberation or specific intent to kill, and the instructions permitted the jury to convict the defendant of burglary and felony murder without proof beyond a reasonable doubt of the intent element of those offenses.  Moreover, the trial court's instructional error violated the defendant's constitutional rights to a jury verdict on each element of the charged crimes.  Accordingly the jury's verdicts on premeditated and deliberate murder, burglary, and felony murder must be set aside and the defendant must be awarded a new trial.


III.
the reliability of the verdicts of guilt was unconstitutionally impaired by the testimony of an expert witness who inaccurately utilized a legal term of art,  and by the court's failure to prevent counsel from relying on this testimony in closing argumentstc "III.
the reliability of the verdicts of guilt was unconstitutionally impaired by the testimony of an expert witness who inaccurately utilized a legal term of art,  and by the court's failure to prevent counsel from relying on this testimony in closing arguments".

Assignment of Error No. 64.1 (Rp. 219)

Assignment of Error No. 79 (Rp. 221)

In this case, the trial court erred by allowing the defendant's expert witness, forensic psychiatrist Dr. Bob Rollins, to employ the legal term of art "duress" in his testimony, and to imply incorrectly that the defense of duress is related to the defense of diminished capacity.  This error was compounded by the defense counsel's and the prosecutor's reliance on Dr. Rollins's legally mistaken testimony in their closing arguments.  As a result, the jury was unable to properly consider either the defendant's duress defense to the charge of burglary, or her diminished capacity defense to the charges of conspiracy, burglary or premeditated and deliberated murder.
  The trial court's error denied the defendant the fundamental right to present a defense.  Accordingly, the defendant's convictions for conspiracy to commit burglary, conspiracy to commit murder, burglary and premeditated and deliberate murder must be vacated.  Because burglary was the predicate felony in the defendant's felony murder conviction, the defendant's conviction for felony murder also must be vacated  The defendant must be awarded a new trial on these charges.

A.
The Defense Of Duress And The Defense Of Diminished Capacity Are Distinct And Unrelated.

Duress is a recognized defense in North Carolina.  See State v. Brock, 305 N.C. 532, 290 S.E.2d 566 (1982)xe "See State v. Brock, 305 N.C. 532, 290 S.E.2d 566 (1982)".  The law of duress has been stated as follows:

[I]n order to constitute the defense to a criminal charge other than the taking of the life on an innocent person, the coercion or duress must be present, imminent or impending, and of such a nature as to induce a well-grounded apprehension of death or serious bodily harm if the act is not done.  Furthermore, the doctrine of coercion cannot be invoked as an excuse by one who had a reasonable opportunity to avoid doing the act without undue exposure to death or serious bodily harm.

Id. at 540-541, 290 S.E.2d at 572, quoting State v. Kearns, 27 N.C. App. 354, 357, 219 S.E.2d 228, 230-31 (1975), cert. denied, 289 N.C. 300, 222 S.E.2d 700 (1976)xe "State v. Kearns, 27 N.C. App. 354, 357, 219 S.E.2d 228, 230-31 (1975), cert. denied, 289 N.C. 300, 222 S.E.2d 700 (1976)".  As stated in the above definition, the defense of duress has three elements.  To claim duress as a defense, a criminal defendant must show: first, that he is threatened with death or serious bodily harm; second, that the threat he faces is imminent or impending; and third, that he had no reasonable opportunity to escape.  The above definition also states that duress is not a defense to murder.

The defense of duress does not negate the intent element of the charged offense.  See United States v. Mitchell, 725 F.2d 832 (2d Cir. 1983)xe "United States v. Mitchell, 725 F.2d 832 (2d Cir. 1983)" (the defense of duress does not imply that the defendant somehow loses his mental capacity to commit the crime in question); see also, State v. Strickland, 307 N.C. 274, 297, 298 S.E.2d 645, 660-661 (1983)xe "State v. Strickland, 307 N.C. 274, 297, 298 S.E.2d 645, 660-661 (1983)" (holding that instruction which defined duress as being placed in such fear as would deprive the defendant of the ability to do a willful act was erroneous).  Instead, under the defense of duress, the defendant admits that he committed an unlawful act, but claims as an excuse that no person of ordinary firmness in his situation could have resisted performing the unlawful act. See P. Robinson, Criminal Law Defenses, ╜ 177(a) (1984)xe "P. Robinson, Criminal Law Defenses, ╜ 177(a) (1984)"; see also, Model Penal Code, ╜ 2.09 (1962 & Supp. 1982)xe "Model Penal Code, ╜ 2.09 (1962 & Supp. 1982)" (defining duress as being in a state of coercion caused by a threat that a person of reasonable firmness in the defendant's situation would not have resisted).  Duress is an affirmative defense which the defendant must prove to the satisfaction of the jury.  State v. Strickland, 307 N.C. at 297, 298 S.E.2d at 660. 

By contrast, the defense of diminished capacity works by negating the intent element of the offense with which the defendant is charged.  The defense of diminished capacity allows a criminal defendant charged with a specific intent crime to introduce psychiatric or psychological evidence tending to show that the defendant could not have formed the specific intent necessary to carry out the crime at the time it was committed.  State v. Shank, 322 N.C. 243, 367 S.E.2d 639 (1988)xe "State v. Shank, 322 N.C. 243, 367 S.E.2d 639 (1988)"; State v. Rose, 323 N.C. 455, 373 S.E.2d 426 (1988)xe "State v. Rose, 323 N.C. 455, 373 S.E.2d 426 (1988)".  A criminal defendant is not required to prove diminished capacity by a preponderance of the evidence.  Instead, evidence of the defendant's diminished capacity need only raise a reasonable doubt as to whether the defendant formed the requisite intent to commit the offense with which he was charged.  State v. Shank, 322 N.C. at 250, 367 S.E.2d at 644.  Just as it is unnecessary to prove that the defendant was rendered incapable of acting with a specific intent in order to establish the defense of duress, so it is unnecessary to prove by a preponderance of the evidence that the defendant was acting under duress in order to make out the defense of diminished capacity.  These defenses are independent.

B.
There was Substantial Evidence Presented in This Case to Support Both the Defense of Diminished Capacity and the Defense of Duress.

The defendant in this case presented substantial evidence to support both a defense of diminished capacity and a defense of duress.  Dr. Rollins testified that as a result of Renwick Gibbs's psychological and physical abuse, Yvette Gay developed a mental disorder, known as atypical dissociative disorder which is frequently found in persons, such as prisoners of war or members of cults, who are exposed to persistent domination and mistreatment by others.  The symptoms of this disorder include difficulties with memory and with cognitive functioning, very low self-esteem, submissive slave-like behavior, and an inability to make independent decisions.  (Tpp. 1234-35, 1238-39)  Dr. Rollins concluded that as a result of this disorder, on May 30, 1990, Yvette would have been incapable of forming her own specific intent to kill; indeed, she would have been incapable of engaging in any independent thinking or planning.  (Tpp. 1246-50)  The trial court determined that the evidence presented by the defendant was sufficient to entitle her to an instruction on the defense of diminished capacity, and charged the jury that it could consider whether the defendant's mental condition affected her ability to commit premeditated and deliberate murder.
 (Tpp. 1734-35, Rp. 110-111)

The defendant also presented competent evidence tending to show that she committed burglary under duress.  In order to establish the defense of duress, a defendant must show that when he committed the unlawful act, he did so under threat of imminent death or serious bodily harm, and that he had no reasonable opportunities to escape.  State v. Brock, 305 N.C. at 540-41, 290 S.E.2d at 572, State v. Kearns, 27 N.C. App. at 357, 219 S.E.2d at 230-31.  In this case, the defendant presented substantial evidence that she reasonably feared that Renwick Gibbs would seriously injure or kill her unless she cooperated with him during the burglary.  First, Yvette had witnessed Gibbs's great propensity for violence as recently as the previous day, when Gibbs tried to kill the Farrises' family dog, and infuriated by his inability to do so, threatened Yvette and her twin sister by pointing a rifle at them.  (Tpp. 899-904).  Second, the defendant testified that Gibbs was angry and abusive as well as heavily armed on the morning of the burglary. (Tpp. 910-913, 921-925).  Third, Yvette testified that Gibbs repeatedly threatened her as they approached the Farrises' house. (Tpp. 913-916, 921-922, 925)  For example, just as they were leaving the bus to go to the Farrises' home, Gibbs, who had informed Yvette of his intention to kill the Farris family, told her that she had to go with him because he wanted her to see what it would be like if she left him. (Tpp. 913-914)  Later, the defendant stated that when she and Gibbs reached the top of a hill on their way to the Farrises' home, Gibbs handed her the guns to carry, but warned her not to try anything, told her that he did not trust her, and threatened to kill her where she stood if she attempted to resist him. (Tpp. 921-922)  Finally, the defendant testified that she told Gibbs after they had reached the house that she was scared and did not want to go on; Gibbs angrily replied that she was going on whether she liked it or not.  At that point, Yvette feared that Gibbs was going to kill her.  (Tp. 925)  

These circumstances constitute competent evidence showing that the defendant committed burglary because she reasonably feared that unless she cooperated with Gibbs, she would suffer imminent serious bodily harm or death.  There was also evidence tending to show that the defendant had no reasonable escape opportunities.  Gibbs, who was heavily armed and had a demonstrated propensity for irrational violence, remained in close proximity to the defendant throughout the commission of this crime.  Based on the evidence presented, the trial court instructed the jury that it could consider whether the defendant acted under duress as a defense to the charge of burglary. (Tpp. 1707-08, Rp. 83-84)

In sum, the defendant presented substantial evidence in support of the distinct defenses of duress and diminished capacity.  However, as argued below, Dr. Rollins's erroneous testimony precluded the jury from properly considering either of these defenses. 

B.
Dr. Rollins's Testimony Concerning The Legal Term Of  Art "Duress" Likely Confused the Jury.

In this case, the defendant called forensic psychiatrist Dr. Bob Rollins to testify regarding the defendant's impaired mental capacity at the time of the Farris killings.  Dr. Rollins's testimony was legally misleading and confusing because he employed the legal term of art "duress" in his attempt to explicate the defendant's psychiatric disorder.  In State v. Silvers, 323 N.C. 646, 374 S.E.2d 858 (1989)xe "State v. Silvers, 323 N.C. 646, 374 S.E.2d 858 (1989)", the same psychiatrist, Dr. Rollins, had testified at trial that a defendant's voluntary drug use would completely negate an otherwise valid insanity defense.  This Court explained that the law on the effect of intoxication or drug use was far more complicated than Dr. Rollins had implied and held that allowing him to testify to legal conclusions was error.  Id. at 657-58, 374 S.E.2d at 865-866.  The Silvers Court cited State v. Weeks, 322 N.C. 152, 164, 137 S.E.2d 895, 903 (1988)xe "State v. Weeks, 322 N.C. 152, 164, 137 S.E.2d 895, 903 (1988)", for the related proposition that an expert's testimony, which embraces legal terms of art, the definition of which are not readily apparent to the expert, should be excluded because it tends to confuse the jury.  323 N.C. at 656, 374 S.E.2d at 865.

In this case, too, the trial court allowed Dr. Rollins to refer in his testimony to a legal term of art whose definition he did not know.  The term Dr. Rollins used in this case was duress.  During cross-examination the prosecutor asked him whether he had included the following excerpt in the report from which he was testifying:

At the time of the alleged crimes, Ms. Gay was under duress from Mr. Gibbs and in fear of her life.  As a result of mental disorder . . . she was not able to assert her free will.

(Tp. 1312)  Dr. Rollins acknowledged that he had written this.  A short time later, he testified that:

Ms. Gay's actions regarding the alleged crime were the result of duress and mental control imposed upon her by Mr. Gibbs.

(Tp. 1314).  

Through this testimony, Dr. Rollins improperly suggested that there is a connection between the legal defenses of diminished capacity and duress.  Dr. Rollins's theory of the case was that Gibbs physical and psychological abuse of the defendant caused the defendant to develop the mental disorder known as atypical dissociative disorder.  This in turn rendered her incapable of forming a specific intent to kill.  (Tpp. 1234-1235, 1246-1250)  Dr. Rollins referred to Gibbs's abuse of the defendant as "duress."  In other words, he informed the jury that the "duress" which Gibbs inflicted upon the defendant was the cause of the defendant's diminished capacity.  His use of the term "duress" was far removed from the legal meaning of this term.  Dr. Rollins's legally inaccurate testimony likely confused the jury by conflating the distinct defenses of diminished capacity and duress.

The likelihood that the jury was confused by Dr. Rollins's legally misleading testimony was increased significantly by the closing arguments.  Defense counsel incorporated into his closing argument Dr. Rollins's theory that "duress" was the cause of the defendant's diminished capacity.  He argued:

[Dr. Rollins] said because of [Gibbs's] treatment of [the defendant] . . . that she didn't have the ability [to carry out plans] because she was under duress or coercion from Renwick Gibbs . . .

And [duress] is a legal concept and I think the court probably is going to instruct you about the legal concept of duress.

Duress is a defense . . . [in determining whether duress existed] analyze Rollins's opinion . . . that opinion being that [the defendant] could not make or carry out plans because of this duress and coercion.

(Tpp. 1572-73)  Later in his argument, the defense counsel continued in the same vein:

Do you think she would have any doubt as to what this man would do to her if she refused.  That is what you are talking about duress.  That is what you are talking about, whether or not she could have the mental capacity to say I'm not going to agree with you.

(Tpp. 1575-76).  Defense counsel concluded his discussion of duress by specifically addressing its application to the offense of burglary. He argued:

If [the defendant] did that [breaking and entering] under [Gibbs's] threat to her life . . . because of coercion on the part of Renwick Gibbs, then that number six element [of specific intent to commit a felony within] falls.

If you believe what Dr. Rollins told you, or not believe what Dr. Rollins told you beyond a reasonable doubt, but if you believe what Dr. Rollins has told you to your satisfaction, then in that event you don't have the burglary.

(Tp. 1581).  All of the above passages show that defense counsel, in an attempt to make use of Dr. Rollins's testimony, intermingled the defenses of diminished capacity and duress in a confusing and legally incorrect way.  

The prosecution also capitalized on the confusion created by Dr. Rollins's legally inaccurate testimony.  In his closing arguments, the prosecutor drew upon the mistaken testimony to argue that the defendant had no diminished capacity defense to murder because duress is not a proper defense to murder.  He stated:

[Defense Counsel] told you that if you believe Dr. Rollins and there was diminished capacity shown that would totally exonerate [the defendant] from murder.  That isn't so . . . [Defense Counsel] didn't tell you that under the law of the state of North Carolina they talk to you about duress.  Duress is not a defense to murder.  It is not.

(Tpp. 1622)  

Later, the prosecutor encouraged the jury not to find that the defendant committed burglary under duress because there was evidence that the defendant was capable of forming particular intentions and of exercising her free will on the morning of the crime.  He stated:

They say to you she had no free will. Duress, they say.

(Tp. 1662)  He then continued:

Now Rollins tells you that [Yvette Gay's refusal to pull the trigger] was not an exercise of free will.  Because if he had persisted that she would have done it.  Well, she didn't do it.  This man that was so angry that forced her to go all the way.

(Tp. 1670)  In these passages the prosecutor argued that the defendant had no defense of coercion because she remained able to exercise free will.

In short, the prosecutor capitalized on Dr. Rollins's misleading testimony to undercut both of the defendant's potential defenses.  He implied that diminished capacity was not a defense to murder because duress was not a defense to murder, and conversely, he implied that because the defendant demonstrated the mental capacity to disobey one of Gibbs's orders, she could not have been under duress on the morning these crimes occurred. 

The legally incorrect closing arguments summarized above, which were based on Dr. Rollins's inaccurate testimony, likely precluded the jury from properly considering either the defense of diminished capacity or the defense of duress.  The trial court's jury instructions did nothing to alleviate the confusion.  In fact, the trial court decided not to instruct on diminished capacity as a defense to first degree burglary because this defense was "covered" by the duress instruction. (Tpp. 1500-1501)  The trial judge, too, was mistaken about the relationship between the two defenses.  The judge gave the pattern jury instruction on duress as a defense to burglary and a modified version of the pattern instruction on diminished capacity as a defense to premeditated and deliberate murder, (Tpp. 1708-09, 1734-35, Rpp. 83-84, 110-11), never clarifying that the two defenses were independent and distinct.  Thus, Dr. Rollins's theory that "duress" was the cause of the defendant's "diminished capacity"  undermined both of the defendant's potential defenses.

D.
The Defense Expert's Legal Error Undermined The Defendant's Diminished Capacity Defense.

Although, it is possible that the same historical facts documenting physical and psychological abuse may serve as evidence of both the defense of diminished capacity and the defense of duress, it is not necessary that a criminal defendant prove to the satisfaction of the jury that he acted under duress, as this term is defined in the law, in order to establish the defense of diminished capacity.  A criminal defendant is not required to prove the defense of diminished capacity by a preponderance of the evidence.  Instead, evidence of the defendant's diminished mental capacity need only raise a reasonable doubt as to whether the defendant formed the requisite intent to commit the offense with which he was charged.  See State v. Shank, 322 N.C. at 250, 367 S.E.2d at 644.  Moreover, unlike the defense of duress, diminished capacity is a proper defense to the offense of first degree murder.  Id., at 248, 367 S.E.2d at 643 (defendant charged with premeditated and deliberate murder could introduce evidence of mental disturbance that would make it less probable that he acted with deliberation).

Dr. Rollins's legally erroneous theory that "duress" causes "diminished capacity," when compounded by the legally faulty closing arguments, likely led the jury to believe that it had to find, by a preponderance of the evidence, that the defendant was under "duress" before it could conclude that the defendant's diminished capacity prevented her from forming specific intent.  It may also have led a rational juror to believe that diminished capacity was not a defense to murder.

The defendant was entitled to raise the defense of diminished capacity to both the charges of burglary and premeditated and deliberate murder.  With respect to the offense of burglary, the defense counsel explicitly told the jury that it must find evidence of duress and coercion before it could find that the defendant had a diminished capacity defense to burglary.  In his closing argument defense counsel contended:

If she did that [breaking and entering] . . . because of duress and coercion . . . then that number six element [specific intent to commit a felony within] falls.

(Tp. 1580)  Defense counsel also informed the jury that the defendant's burden of proof on this improper mixed defense of duress\diminished capacity was an affirmative one of establishing the defense to its satisfaction.  He stated:

If you believe what Dr. Rollins told you to your satisfaction, then in that event you don't have to find the burglary.

(Tp. 1581)  The defense counsel's argument implied a higher burden of proof on the defense of diminished capacity than is legally necessary.  This higher burden of proof actually was imposed upon the defendant through the trial court's decision not to charge the jury on diminished capacity as a defense to burglary because it was "covered" by the duress charge.  (Tpp. 1500-01)   Thus, the trial court's instructions forced the jury to find duress by a preponderance of the evidence as a prerequisite to finding that the defendant lacked the mental capacity to commit burglary.  

In sum, with respect to the offense of burglary, the jury in this case was informed by Dr. Rollins and the attorneys in their closing arguments, and implicitly instructed by the trial court, that it could not arrive at a reasonable doubt that the defendant lacked the mental capacity to form the specific intent necessary to commit burglary, unless it found by a preponderance of the evidence that the defendant was under duress, as that is defined by the law.  This is a burden the defendant should not have had to bear with respect to her diminished capacity defense to burglary.

The prosecution also capitalized on Dr. Rollins's legally misleading testimony to undercut the defendant's diminished capacity defense to both burglary and murder, by utilizing his testimony to depict the defendant's diminished capacity defense as an improper type of insanity defense.  The prosecutor argued:

Again, in the context of duress:  under the law of this state there is no halfway house on the road to insanity, which affords sanctuary to those who know the right and still the wrong pursue . . . .  Some persons, indeed, deem themselves incapable of exerting strength of will sufficient to arrest the [influence of appetites and passions] speak of them as irresistible, and impotently continue under this dominion; but the law is far from excusing criminal actions committed under the impulse of such passions.

(Tpp. 1634-35) (quoting State v. Helms, 284 N.C. 508, 514, 201 S.E.2d 850, 854, cert. denied, 419 U.S. 917 (1974)xe "State v. Helms, 284 N.C. 508, 514, 201 S.E.2d 850, 854, cert. denied, 419 U.S. 917 (1974)").  

In the passage quoted above, the prosecutor portrayed the defendant's diminished capacity defense as a claim that  "duress" created in the defendant an "irresistible impulse" to commit the crime.  He then argued that because our state law does not consider those who act under the influence of irresistible impulses not guilty by reason of insanity, the defendant had no diminished capacity defense.  This argument was highly misleading because the defenses of insanity and diminished capacity are distinct, and the defendant did not attempt to raise an insanity defense.
 See State v. Cooper, 286 N.C. 549, 213 S.E.2d 305 (1975)xe "State v. Cooper, 286 N.C. 549, 213 S.E.2d 305 (1975)" (distinguishing between the defenses of partial insanity which this state does not recognize and diminished capacity which is recognized).  Furthermore, because the prosecutor's argument referred to mental states and the exercise of free will in the same context as "duress," it likely increased the jury's confusion about the relationship between the defenses of diminished capacity and duress.

The prosecutor also drew upon Dr. Rollins's erroneous legal testimony specifically to undermine the defendant's diminished capacity defense to premeditated and deliberate murder.  In his closing argument, the prosecutor argued that: (1) the defendant's alleged defense rested on Dr. Rollins's psychiatric testimony; (2) Dr. Rollins testified that the defendant was acting under duress; and (3) duress was not available as a defense to murder.  Thus, the prosecutor concluded that Dr. Rollins's testimony did not provide the defendant with a defense to murder. (Tpp. 1622, 1631-32)  This argument precluded the jury from properly considering diminished capacity as a defense to premeditated and deliberate murder.   

In sum, Dr. Rollins's erroneous use of the legal term duress, through which he implied that "duress" caused the defendant's diminished capacity, completely undermined the defendant's diminished capacity defense, first by increasing the defendant's burden of proof in establishing diminished capacity, second, by opening the door to the prosecution's improper conflation of the concepts of duress and insanity, and third, by implying that diminished capacity was not a defense to murder because duress was not.

E.
The Defense Expert's Legal Error Undermined The Defendant's Duress Defense.

Dr. Rollins's legal error not only improperly affected the defendant's diminished capacity defense; it also significantly increased the defendant's burden in establishing the defense of duress.  The defense of duress is not a type of diminished capacity defense; it is an affirmative defense which is not about intent.  In determining whether a defendant has established the defense of duress, the finder of fact does not have to reach the question of how the coercion or duress affected the defendant's state of mind.  See State v. Strickland, 307 N.C. at 297-98, 298 S.E.2d at 660-61 (instructions which implied that duress negated element of intent were erroneous).  Instead, the defense of duress is based on an objective standard.  To establish the defense of duress, the defendant must prove to the satisfaction of the jury that a person of reasonable firmness would not have been able to resist the pressure to engage in the unlawful act because of a threat of death or serious bodily harm.  See United States v. Mitchell, 725 F.2d 832 (2d Cir. 1983)xe "United States v. Mitchell, 725 F.2d 832 (2d Cir. 1983)"; W. LaFave & A. Scott, Substantive Criminal Law ╜5.3 (1986)xe "W. LaFave & A. Scott, Substantive Criminal Law ╜5.3 (1986)".  See also Model Penal Code ╜ 2.09xe "Model Penal Code ╜ 2.09".

Dr. Rollins's legally erroneous testimony, compounded by the misleading closing arguments likely led the jury to believe that unless the defendant was incapable of exercising free will on the morning of the burglary, she was not under sufficient duress to constitute a legal defense.  In his closing argument, the prosecutor encouraged this line of reasoning when he stated:

They say to you she had no free will.  Duress they say.

(Tp. 1662)  The implication of the prosecutor's remark was that lack of free will and duress are equivalent.  He went on to argue that because there was evidence to show that the defendant had the capacity to exercise free will at some point during the course of the crime, she could not have been under duress. (Tp. 1670)

The same implication is contained in defense counsel's closing argument.  Defense counsel contended:

[Dr. Rollins] testified that [the defendant] did not have the mental capacity to form or intend to form an agreement with Renwick Gibbs.  This goes back to the theory and the legal concept of duress.

(Tp. 1575)  The defense counsel, through this argument, encouraged the jury to find that the evidence that defendant was incapable of engaging in independent planning, presented by Dr. Rollins, was also evidence that the defendant acted under duress.  

In other words, the prosecution and the defense make opposite arguments based on contrary interpretations of the evidence regarding the defendant's ability to form her own intentions.  However, both arguments were premised on the legally incorrect assumption that the determination of whether a defendant can establish the defense of duress depends on whether the evidence shows that defendant was incapable of exercising free will.  This imposes a much higher burden on the defendant that is necessary to make out the defense of duress.  The fact that both the defense counsel and the prosecutor incorporated the incorrect theory into their closing argument likely confused the jury about the law of duress.  This legally fallacious premise was grounded in Dr. Rollins's inaccurate testimony which linked the defense of duress and diminished capacity.  Thus, his erroneous testimony ultimately resulted in undermining the defendant's duress defense.

F.
The Defense Expert's Legally Erroneous Testimony Prejudiced The Defendant.

Although, the defendant did not object to Dr. Rollins's testimony, this Court has a tradition of scrupulous review of capital cases.  See State v. Fowler, 270 N.C. 468, 155 S.E.2d 83 (1987)xe "State v. Fowler, 270 N.C. 468, 155 S.E.2d 83 (1987)".  Thus, this Court should find that allowing Dr. Rollins to improperly employ the legal term of art "duress" in his testimony was plain error.  Plain error is "fundamental error, something so basic, so prejudicial, so lacking in its elements that justice cannot have been done, or [error that] . . . amounts to a denial of a fundamental right of the accused, or error [that] result[s] in a miscarriage of justice."  State v. Odom, 307 N.C. 655, 660, 300 S.E.2d 375, 378 (1983)xe "State v. Odom, 307 N.C. 655, 660, 300 S.E.2d 375, 378 (1983)".  A defendant has a fundamental right under the due process clause, of the Fifth xe "Fifth "Amendment, and the confrontation clause of the Sixth Amendment of the United States Constitution, and under Article I, ╜╜19, 23xe "Article I, ╜╜19, 23" of the North Carolina Constitution to present a defense.  See State v. Baldwin, 276 N.C. 690, 698, 174 S.E.2d 526, 531 (1970)xe "State v. Baldwin, 276 N.C. 690, 698, 174 S.E.2d 526, 531 (1970)" ("due process requires that every defendant be allowed a reasonable . . . opportunity to [produce] competent evidence . . . in defense of the crime of which he stands charged"); State v. Graves, 251 N.C. 550, 112 S.E.2d 85 (1960)xe "State v. Graves, 251 N.C. 550, 112 S.E.2d 85 (1960)" (the right of confrontation carries with it the opportunity fairly to present one's defense).
  In this case, Dr. Rollins erroneous testimony resulted in such confusion and such an improper intermingling of the defendant's two distinct potential defenses by both the state and the defense, that the defendant was effectively denied an opportunity to present a legally cognizable defense to the jury.

As argued in Section B, above, there was competent evidence in the record to support both of the independent defenses of diminished capacity and duress.  Had the jury been properly able to consider these defenses, it is probable that the outcome in this case would have been different.  Accordingly, the defendant's convictions for conspiracy, burglary, felony murder, and premeditated and deliberate murder, must be vacated, and the defendant must be awarded a new trial.


iv.
the trial court erred by failing to submit to the jury the defendant's requested instruction on diminished capacity as a defense to burglarytc "iv.
the trial court erred by failing to submit to the jury the defendant's requested instruction on diminished capacity as a defense to burglary".

Assignment of Error No. 73 (Rp. 220)

In this case, the defendant submitted a written instruction to the trial court which stated that the jury could consider the defense of diminished capacity as a defense to burglary.  (Rp. 70)  The trial court erroneously failed to give this instruction.  The defendant produced substantial evidence in this case tending to show that she lacked the capacity to form the specific intent necessary to commit burglary; she was therefore entitled to an instruction on this defense.  Accordingly, the defendant's conviction for felony murder, which was predicated on the felony of burglary, and her conviction for burglary, must be vacated.

A.
Diminished Capacity is a Defense to the Crime of Burglary.

Burglary, and felony murder predicated on burglary, are specific intent crimes.  State v. Joyner, 301 N.C. 18, 269 S.E.2d 125 (1980)xe "State v. Joyner, 301 N.C. 18, 269 S.E.2d 125 (1980)" (a specific felonious intent is an essential element of burglary which must be alleged and proved); State v. Henderson, 285 N.C. 1, 203 S.E.2d 10 (1974)xe "State v. Henderson, 285 N.C. 1, 203 S.E.2d 10 (1974)" (one of the essential elements of the crime of burglary is the intent to commit a felony within the dwelling house broken into).  

This Court has held that a defendant, charged with premeditated and deliberate murder, may introduce evidence of mental or emotional disturbance that would tend to make it less probable that the defendant acted with specific intent.  State v. Shank, 322 N.C. 243, 367 S.E.2d 639 (1988)xe "State v. Shank, 322 N.C. 243, 367 S.E.2d 639 (1988)"; State v. Rose, 323 N.C. 455, 373 S.E.2d 426 (1988)xe "State v. Rose, 323 N.C. 455, 373 S.E.2d 426 (1988)".  This Court also has held that a defendant may introduce evidence of intoxication to negate the specific intent elements of burglary and felony murder predicated on burglary.  See State v. Simmons, 286 N.C. 681, 696, 213 S.E.2d 280, 290 (1975) death penalty vacated, 428 U.S. 903, 49 L.E.2d 1208 (1976)xe "State v. Simmons, 286 N.C. 681, 696, 213 S.E.2d 280, 290 (1975) death penalty vacated, 428 U.S. 903, 49 L.E.2d 1208 (1976)" (if at the time the victim was killed, the defendant was so drunk that he could not have formed the felonious intent required in order to constitute the crime of burglary, he could not be guilty of felony murder).  It follows that a defendant should be able to introduce evidence of mental or emotional disturbance which would tend to make it less probable that the defendant acted with the intent necessary to commit burglary.  See People v. Westmore, 22 Cal. 2d 318, 583 P.2d 1308 (1978)xe "People v. Westmore, 22 Cal. 2d 318, 583 P.2d 1308 (1978)" (diminished capacity evidence admissible to negate specific intent in a burglary prosecution).

B.
The Defendant was Entitled to an Instruction on Diminished Capacity as a Defense to Burglary.

It is well settled that a judge is required to instruct on all substantial features of the case.  State v. Earnhardt, 307 N.C. 62, 296 S.E.2d 649 (1982)xe "State v. Earnhardt, 307 N.C. 62, 296 S.E.2d 649 (1982)"; see also,  N.C.G.S. 15A-1232xe "N.C.G.S. 15A-1232".  Where an instruction is requested by a party, and where that instruction is legally correct and supported by the evidence, it is error for the trial court not to instruct in substantial conformity with the requested instruction.  State v. Earnhardt, 307 N.C. at 70, 296 S.E.2d at 654.  More specifically, this Court has held that a defendant is entitled to an instruction on the defense of diminished capacity where there is evidence sufficient to cause a reasonable doubt in the mind of a rational trier of fact as to whether the defendant was capable of forming the specific intent to commit the crime at the time the crime occurred.  State v. Clark, 324 N.C. 146, 163, 377 S.E.2d 54, 64 (1989)xe "State v. Clark, 324 N.C. 146, 163, 377 S.E.2d 54, 64 (1989)".

As argued in Argument III above, the defendant presented substantial evidence which supported a defense of diminished capacity.  The defendant produced evidence showing that, as a result of Renwick Gibbs's psychological and physical abuse, the defendant developed a mental disorder which rendered her incapable of engaging in any independent thinking or planning.  (Tpp. 1228-50)  The trial court found that the defendant's evidence was sufficient to entitle her to an instruction on diminished capacity as a defense to premeditated and deliberate murder. (Tpp. 1734-35, Rpp. 110-111).

At the charge conference, the defendant submitted the following requested instruction:

You may consider the defendant's mental ability in connection with her ability to freely, voluntarily and independently form the specific intent to commit BURGLARY.

(Tp. 70)  The trial judge and defense counsel had the following discussion concerning whether the trial judge should give the above instruction:

Court:
Why does the duress instruction not cover that?

Mr. Harrell:
Well I think arguably that that probably does.  This just focuses on the actual intent itself, on the mental ability to form that intent.  I think arguably duress does and coercion does cover that.

(Tpp. 1500-1501)  No further discussion on this instruction occurred during the charge conference and no diminished capacity instruction on burglary was given.

The trial court's failure to give the above instruction or its equivalent was erroneous.  As discussed in Argument III above, duress and diminished capacity are distinct defenses which carry different burdens of proof.  The defendant's requested instruction raised the defense of diminished capacity and this defense was not and could not have been covered by an instruction on the defense of duress.  

In sum, the defendant presented sufficient evidence of diminished capacity to entitle her to an instruction on this defense with regard to the specific intent crime of burglary and the trial court erred by refusing to give the defendant's instruction or one which substantially conformed to it.

C.
The Defendant was Prejudiced by the Trial Court's Error.

The trial court committed constitutional error by failing to submit the defendant's requested instruction on diminished capacity as a defense to burglary.
  A defendant has a fundamental right to present a defense under the due process clause of the Fifth Amendmentxe "Fifth Amendment" and the confrontation clause of the Sixth Amendmentxe "Sixth Amendment" of the United States Constitution, and under Article I, ╜╜ 19, 23xe "Article I, ╜╜ 19, 23" of the North Carolina Constitution. See State v. Baldwin, 276 N.C. 690, 174 S.E.2d 526 (1970)xe "State v. Baldwin, 276 N.C. 690, 174 S.E.2d 526 (1970)" ("due process requires that every defendant be allowed a reasonable . . . opportunity to [produce] competent evidence . . . in defense of a crime of which he stands charged"); State v. Graves, 251 N.C. 550, 112 S.E.2d 85 (1960)xe "State v. Graves, 251 N.C. 550, 112 S.E.2d 85 (1960)" (the right of confrontation carries with it the opportunity to fairly present one's defense).

The trial court's error undermined the defendant's constitutional right to present a defense, therefore the state must prove this error was harmless beyond a reasonable doubt.  The harm in this case was evident.  The defendant produced substantial evidence of her lack of mental capacity, and if the jury had been able to consider this evidence, there is a reasonable likelihood that the defendant would not have been convicted of either burglary or felony murder.
  

It cannot be inferred from the jury's failure to find diminished capacity as a defense to premeditated and deliberate murder that the jury would not have found diminished capacity as a defense to burglary and felony murder.  The trial court's instructions on the defense of diminished capacity as it applied to murder were flawed in two respects.  First, the confusion between the defenses of duress and diminished capacity made it likely that the jury erroneously believed it had to find, by a preponderance of the evidence, that the defendant acted under duress before the jury could find that the defendant lacked the capacity to form specific intent.
  Second, the trial court incorporated acting in concert language into its instruction on the defense of diminished capacity, so that the jury was directed by this instruction to consider whether the defendant was able to engage in planning with Renwick Gibbs and not whether the defendant was able to form specific intent at the time this crime took place.
  The flawed instructions on the defense of diminished capacity as applied to premeditated and deliberate murder precluded the jury from ever properly considering this defense.  Thus, it cannot be inferred from the jury's failure to find diminished capacity as a defense to murder on these instructions, that the jury would not have found this defense with respect to burglary had it been framed by a proper instruction.

In sum, in the instant case, the defendant was entitled to an instruction on diminished capacity as a defense to burglary and felony murder.  The defendant submitted a legally correct and factually supported instruction to the trial court which raised this defense.  Had the trial court given this or a substantially similar instruction, there is a reasonable likelihood that the jury's verdicts on burglary and felony murder would have been different.  The trial court committed constitutional error by failing to give the defendant's requested instruction, or one which substantially conformed to it.  Accordingly, the defendant's conviction for felony murder must be vacated.


v.
The trial court erred by denying the defendant's motion to have her expert mental health witness view a portion of the testimony of the defendanttc "v.
The trial court erred by denying the defendant's motion to have her expert mental health witness view a portion of the testimony of the defendant".

Assignment of Error, No. 60 (Rp. 218).

The defendant in this case made a pretrial motion to sequester the state's witnesses.  The trial court allowed this motion, but on its own motion made the sequestration order reciprocal.  (VD Tpp. 1816-1820).
  At the opening of court, on the morning of July 31, the state was scheduled to continue its cross-examination of the defendant.  At that time, the defendant's expert mental health witness, Dr. Bob Rollins, was present in the courthouse; the defendant requested that Dr. Rollins be permitted to remain in the courtroom and listen the rest of the defendant's testimony. (Tpp. 998-1001)  Because of the reciprocal sequestration order, the trial court denied this request; the defendant objected to the trial court's ruling. (Tp. 1001)  The trial court refused to allow Dr. Rollins to hear the remainder of Yvette's testimony without reason, and its ruling, therefore, was an abuse of discretion.  Moreover, this ruling significantly interfered with the defendant's constitutional right to present a defense and thus constituted constitutional error.  Accordingly, the defendant must be awarded a new trial.

The trial court in a criminal case has the discretion to sequester witnesses. State v. Stanley, 310 N.C. 353, 312 S.E.2d 482 (1984)xe "State v. Stanley, 310 N.C. 353, 312 S.E.2d 482 (1984)"; N.C.G.S. 8C-1, Rule 615xe "N.C.G.S. 8C-1, Rule 615".  A ruling committed to the trial court's discretion should be reversed upon a showing that the ruling could not have been the result of a reasoned decision.  State v. McNeely, 314 N.C. 451, 333 S.E.2d 738 (1985)xe "State v. McNeely, 314 N.C. 451, 333 S.E.2d 738 (1985)".  In the instant case, the trial court's refusal to except Dr. Rollins from its sequestration order could not have been the result of a reasoned decision.

There were strong reasons in favor of allowing Dr. Rollins to hear the state's cross-examination of the defendant.  Personal observations of the defendant are a proper source of information upon which mental health experts may base their opinions.  See State v. Wade, 296 N.C. 454, 251 S.E.2d 407 (1979)xe "State v. Wade, 296 N.C. 454, 251 S.E.2d 407 (1979)" (psychiatric expert may give opinion based on personal knowledge and observations); N.C.G.S. 8C-1, Rule 703 (expert witnesses may base their opinions on any type of information reasonably relied upon by experts in their particular field).  As the defendant's mental health expert, if Dr. Rollins had been allowed to hear Yvette Gay's testimony, the information he obtained would have been useful to him and helpful to the jury.  Dr. Rollins testified that among the symptoms of the mental disorders which he diagnosed in Yvette Gay were cognitive disfunctions and problems with memory.  (Tpp. 1234-1239)  Had Dr. Rollins been able to observe Yvette's demeanor, her elocution and her interaction with the prosecutor during her cross-examination, he may have been able to use this information to help explain Yvette Gay's mental disorders to the jury.  Much of Yvette Gay's testimony during cross-examination was confusing and internally inconsistent.
  Dr. Rollins may have been able to explain some of her ambivalence and confusion in terms of her mental illness.  In short, the information which Dr. Rollins would have obtained from listening to Yvette's cross-examination may have been helpful to the jury in understanding both Dr. Rollins's and Yvette's testimony.

On the other hand, the state had no good reasons for excluding Dr. Rollins from the courtroom.  Dr. Rollins was not an occurrence witness and the underlying reasons for issuing the sequestration order, to ensure that each witness testified on the basis of his independent recollection and to prevent collusion among witnesses, were inapplicable to Dr. Rollins. See State v. Harrell, 67 N.C. App. 57, 312 S.E.2d 230 (1984)xe "State v. Harrell, 67 N.C. App. 57, 312 S.E.2d 230 (1984)" (the aims of sequestration are to restrain witnesses from tailoring their testimony to that of other witnesses and to aid in detecting testimony which is less than candid).  The trial court's ruling to enforce the sequestration order for its own sake, without considering whether it was appropriate to apply this order to Dr. Rollins, and without balancing the reasons for and against excluding Dr. Rollins from the courtroom, was not the result of a rational decision making process and thus constituted an abuse of discretion by the trial judge.

The trial court committed constitutional error by refusing to permit Dr. Rollins to listen to the state's cross-examination of the defendant.  A defendant has a fundamental right to present a defense under the due process clause of the Fifth Amendment, and the confrontation clause of the Sixth Amendment of the United States Constitution, and under Article I, ╜╜ 19, 23xe "Article I, ╜╜ 19, 23" of the North Carolina Constitution. See State v. Baldwin, 276 N.C. 690, 174 S.E.2d 526 (1970)xe "State v. Baldwin, 276 N.C. 690, 174 S.E.2d 526 (1970)" ("due process requires that every defendant be allowed a reasonable . . . opportunity to [produce] competent evidence . . . in defense of the crime of which he stands charged"); State v. Graves, 251 N.C. 550, 112 S.E.2d 85 (1960)xe "State v. Graves, 251 N.C. 550, 112 S.E.2d 85 (1960)" (the right of confrontation carries with it the opportunity to fairly present one's defense).
   

The trial court's ruling seriously interfered with the defendant's right to present a defense.  Dr. Rollins was a critically important witness and his presence in the courtroom during the state's cross-examination of the defendant would have significantly assisted Yvette Gay's defense.  As argued above, had Dr. Rollins been allowed to hear the state's cross-examination of the defendant, his own testimony regarding Yvette's mental disorder may have been strengthened.  Moreover, he may have been able to explain the Yvette's testimony in a light favorable to the defendant.  Her own testimony and Dr. Rollins's testimony formed the core of Yvette's defense.

Because the trial court's erroneous refusal to allow Dr. Rollins access to appropriate and potentially very helpful information violated the defendant's constitutional rights to present a defense, the state has the burden of proving that this error was harmless beyond a reasonable doubt. N.C.G.S. 1443(b).  As shown above, the harm caused by the trial court's ruling was substantial.  Thus, this Court should find that the trial court's abuse of discretion was prejudicial error.


vi.
the trial court erred by failing to submit misdemeanor breaking and entering as a lesser included offense of first degree burglarytc "vi.
the trial court erred by failing to submit misdemeanor breaking and entering as a lesser included offense of first degree burglary".

Assignment of Error No. 80 (Rp. 221)

In the instant case, the defendant was found guilty of first degree burglary and felony murder predicated on burglary.  There was substantial evidence in this case showing that the defendant did not have a felonious intent at the time she and Renwick Gibbs broke into and entered the Farrises' residence.  Thus, the defendant was entitled to an instruction on misdemeanor breaking and entering as a lesser included offense to burglary.  The trial court erred by failing to submit misdemeanor breaking and entering to the jury.   Accordingly, the defendant's convictions for burglary and felony murder must be vacated.

Where there is evidence from which the jury could find that the defendant committed a lesser included offense, the judge must charge on that lesser offense.  State v. Ferrell, 300 N.C. 157, 265 S.E.2d 210 (1980)xe "State v. Ferrell, 300 N.C. 157, 265 S.E.2d 210 (1980)"; State v. Moore, 300 N.C. 694, 268 S.E.2d 196 (1980)xe "State v. Moore, 300 N.C. 694, 268 S.E.2d 196 (1980)".  Misdemeanor breaking and entering is a lesser included offense of burglary and differs from burglary in that it does not contain the element of intent to commit a felony within the dwelling.  See State v. Williams, 314 N.C. 337, 333 S.E.2d 708 (1985)xe "State v. Williams, 314 N.C. 337, 333 S.E.2d 708 (1985)"; State v. Peacock, 313 N.C. 554, 330 S.E.2d 190 (1985)xe "State v. Peacock, 313 N.C. 554, 330 S.E.2d 190 (1985)".  Where a defendant is charged with felony murder predicated on burglary, the state must prove beyond a reasonable doubt that the defendant had the felonious intent required to commit the crime of burglary, otherwise, he cannot be found guilty of felony murder.  State v Simmons, 286 N.C. 681, 213 S.E.2d 280 (1975), death penalty vacated, 428 U.S. 903, 49 L.E.2d 1208 (1976)xe "State v Simmons, 286 N.C. 681, 213 S.E.2d 280 (1975), death penalty vacated, 428 U.S. 903, 49 L.E.2d 1208 (1976)".

In this case, there was substantial evidence from which the jury could find that the defendant committed the lesser included offense of misdemeanor breaking and entering.  As argued in Argument, III above, the defendant presented evidence tending to show that she lacked the capacity to form an intent to kill at the time of the offense.  The prosecutor conceded during the charge conference that he had little evidence to showing that the defendant ever intended to kill the Farrises.
   Moreover, the trial court found that there was sufficient evidence of the defendant's lack of mental capacity to justify instructing the jury on diminished capacity as a defense to premeditated and deliberate murder.
  (Tp. 1734, Rp. 110)  Evidence sufficient to justify an instruction on diminished capacity should also have been sufficient to require the judge to instruct on misdemeanor breaking and entering as a lesser included offense of burglary.

During the charge conference, the trial court inquired of the parties whether any lesser included offenses of first degree burglary should be submitted.  Defense counsel responded in the negative. (Tp. 1450).  Defense counsel's failure to request any lesser included offenses to burglary constitutes further evidence that defense counsel did not fully understand the defenses they were raising and the implications of these defenses.

The defendant's failure to object to the trial court's instructions on burglary does not prevent this Court from reviewing the trial court's error.  This Court has established a tradition of scrupulous review of capital cases.  See State v. Fowler, 270 N.C. 468, 155 S.E.2d 83 (1987)xe "See State v. Fowler, 270 N.C. 468, 155 S.E.2d 83 (1987)".  Cf. State v. Odom, 307 N.C. 655, 661, 300 S.E.2d 375, 378-79 (1983)xe "State v. Odom, 307 N.C. 655, 661, 300 S.E.2d 375, 378-79 (1983)" (instructional error is plain error if it had a probable impact on the jury's finding of guilt).  

In the instant case, the trial court's failure to instruct on misdemeanor breaking and entering resulted in a fundamental miscarriage of justice.  The United States Supreme Court has held that where there is evidence of a lesser included offense, it is a violation of due process not to present the lesser included offense to the jury and to force the jury to choose between finding the defendant guilty of a capital crime or setting the defendant free with no punishment.  Schad v. Arizona, 501 U.S. ___, 115 L.Ed.2d 555 (1991)xe "Schad v. Arizona, 501 U.S. ___, 115 L.Ed.2d 555 (1991)"; Beck v. Alabama, 447 U.S. 625, 65 L.Ed.2d 392 (1982)xe "Beck v. Alabama, 447 U.S. 625, 65 L.Ed.2d 392 (1982)".  In this case the jury was forced to choose between convicting the defendant of burglary and the capital crime of felony murder, or acquitting her.  The jury should have been presented with the middle ground of finding the jury guilty of misdemeanor breaking and entering and second degree murder.

As even the prosecutor admitted during the charge conference, the state's evidence of Yvette Gay's felonious intent was weak.
  If the jury had been offered some middle ground between finding the defendant guilty of burglary and acquitting her of all responsibility for the breaking and entering, there is a reasonable possibility that the jury would have chosen the middle ground.  Moreover, an instruction on the lesser included offense of misdemeanor breaking and entering, which differs from burglary in that it does not include the element of felonious intent, would have focussed the jury on the issue of the defendant's state of mind during this crime.  The trial court's failure to submit such an instruction is yet another example of how the defendant's state of mind was completely overlooked in this case.  This error compounded the trial court's instructional errors on the principle of acting in concert and the trial court's error in failing to submit a diminished capacity defense to burglary.  

The trial court's error further prejudiced the defendant at the penalty phase.  In the penalty phase, the jury found as an aggravating factor that the murders were committed during a burglary.  The only evidence supporting this aggravator was the evidence which supported the defendant's burglary conviction at the guilt phase.  Had the defendant not been convicted of burglary at the guilt phase, the jury could not have considered this aggravating factor.  The state is barred by double jeopardy principles from submitting the felony murder aggravating circumstance in capital sentencing when the defendant is acquitted of the predicate felony during the guilt phase of the trial.  Cf. State v. Silhan, 302 N.C. 223, 275 S.E.2d 450 (1981)xe "State v. Silhan, 302 N.C. 223, 275 S.E.2d 450 (1981)" (the prohibition against double jeopardy precludes the state from relying at a new sentencing hearing on any aggravating circumstance which the jury failed to find at the first sentencing hearing); see also, State v. Scott, 331 N.C. 39, 413 S.E.2d 787 (1992)xe "State v. Scott, 331 N.C. 39, 413 S.E.2d 787 (1992)" (introduction of evidence of commission of offense violates Rule 403 as a matter of law where the defendant was previously acquitted of that offense);  Espinosa v. Florida, 504 U.S. ___, 120 L.E.2d 854 (1992)xe "Espinosa v. Florida, 504 U.S. ___, 120 L.E.2d 854 (1992)" (weighing of invalid aggravating circumstance violates the Eighth amendment and necessitates resentencing).

In sum, the trial court erred by failing to submit misdemeanor breaking and entering as a lesser included offense of first degree burglary.  The trial court's instructional error had a probable impact on the jury's findings of guilt on the offenses of burglary and felony murder.  Moreover, this error likely affected the outcome of the sentencing phase of this trial.  Accordingly, the defendant's convictions for burglary and felony murder must be vacated and the defendant must be awarded a new sentencing hearing.


vii.
the trial court erred by granting the prosecutor's motion to strike relevant testimony by the defendant concerning her state of mind at the time of the killingstc "vii.
the trial court erred by granting the prosecutor's motion to strike relevant testimony by the defendant concerning her state of mind at the time of the killings".

Assignment of Error No. 59 (Rp. 218).

During direct examination, the defendant was questioned concerning her state of mind at the time of the killings as follows:

Q:
Yvette, I believe I asked you about . . . as [Gibbs] was telling you to hold the gun up [i.e. to point the gun at the Farris family] . . . what were your feelings.  How did you feel at that time?

A:
Scared, frightened.

(Tp. 931)  The state moved to strike this testimony on the grounds that Yvette's fear at the time of the killings was irrelevant, because this testimony could be used only to develop the defense of duress, and duress was not available as a defense to murder.  (Tpp. 931-932)

The Court held the following bench conference on the state's motion:

Court:
Is this being offered to establish duress or coercion?

Defense Counsel:
Yes, sir.

Court:
Is it being offered for any other reason?

Defense Counsel:
No, sir.

Court:
Then the motion to strike will be allowed.

(Tp. 932)  Following this bench conference the trial court advised the jury not to consider the defendant's testimony that she was frightened and scared during the holdup of the Farrises'. (Tp. 932)

Although, the court ruled correctly that evidence of the defendant's fear at the time of the killings could not be introduced in support of the defense of duress,  see State v. Strickland, 307 N.C. 274, 298 S.E.2d 645 (1983)xe "State v. Strickland, 307 N.C. 274, 298 S.E.2d 645 (1983)" (duress not a defense to murder), evidence concerning the defendant's state of mind during the killings was relevant for other purposes and should have been admitted.  See State v. Riddick, 315 N.C. 749, 340 S.E.2d 55 (1986)xe "State v. Riddick, 315 N.C. 749, 340 S.E.2d 55 (1986)" (where defendant was charged with arson, murder and assault, evidence of motive and state of mind relevant and admissible)

The defendant's intent at the time of the killings is an element of premeditated and deliberate murder.  Evidence showing that the Yvette's dominant emotion at that time was fear of Renwick Gibbs would tend to make less probable that she acted with a premeditated and deliberate specific intent to kill.  Cf. State v. Shank, 322 N.C. 243, 367 S.E.2d 639 (1988)xe "State v. Shank, 322 N.C. 243, 367 S.E.2d 639 (1988)" (defendant permitted to introduce psychological evidence which would tend to make it less probable that he acted after premeditation and deliberation). Thus, the defendant's state of mind evidence should have been admitted for this purpose and the trial court erred by granting the state's motion to strike this testimony.

The trial court committed constitutional error by striking the defendant's state of mind testimony.  The trial court's ruling violated the defendant's fundamental right to present a defense, guaranteed by the due process clause of the Fifth Amendmentxe "Fifth Amendment" and the confrontation clause of the Sixth Amendmentxe "Sixth Amendment" of the United States Constitution, and by Article I, ╜╜ 19, 23xe "Article I, ╜╜ 19, 23" of the North Carolina Constitution.  See State v. Baldwin, 276 N.C. 690, 174 S.E.2d 526 (1970)xe "State v. Baldwin, 276 N.C. 690, 174 S.E.2d 526 (1970)"; State v. Graves, 251 N.C. 550, 112 S.E.2d 85 (1960)xe "State v. Graves, 251 N.C. 550, 112 S.E.2d 85 (1960)".
  Thus, the state must prove that the trial court's error was harmless beyond a reasonable doubt.  N.C.G.S. 15A-1443(b)xe "N.C.G.S. 15A-1443(b)".

The error in this case was far from harmless.  If the jury had been able to consider the theory that Yvette was motivated that morning primarily by her fear of Gibbs, rather than by any desire to kill the Farris family, there is a reasonable possibility that the jury would not have found the defendant guilty of premeditated and deliberate murder.  Moreover, by striking this testimony, the trial court implicitly informed the jury that the defendant's state of mind at the time of the killings was irrelevant.  The message sent by the trial court, in striking this testimony, reinforced the instructional errors in this case and increased the likelihood that the jury returned a guilty verdict on premeditated and deliberate murder without ever reaching the issue of the defendant's intent.

In sum, the trial court erred by granting the state's motion to strike testimony by the defendant concerning her state of mind at the time of the killings.  This evidence was relevant to the charge of premeditated and deliberate murder and admissible and by its exclusion seriously prejudiced the defendant and violated her constitutional rights.  Accordingly, the defendant's conviction for premeditated and deliberate murder must  be vacated.


viii.
The submission of the offense of felony murder to the jury violated the constitutional prohibition against double jeopardytc "viii.
The submission of the offense of felony murder to the jury violated the constitutional prohibition against double jeopardy".

Assignment of Error No. 75 (Rp. 220)

The defendant was convicted of first degree murder on two different accomplice liability theories: acting in concert to commit felony murder; and acting in concert to commit premeditated and deliberate murder.  Conviction for both of these offenses violated the prohibition against double jeopardy because the state relied on the same conduct and the same evidence to prove both of these offenses.  Moreover, although each offense required proof of a fact which the other did not, the facts particular to each offense may have related only to the actions and intentions of the defendant's accomplice, Renwick Gibbs, and may have had nothing to do with Yvette Gay.  The defendant's culpability should not turn on such facts.  Thus, this Court should find that submission of the offense of felony murder in this case violated the constitutional prohibition against double jeopardy and the defendant's conviction for felony murder must be vacated.

The Fifth Amendment's provision against double jeopardy is binding on the states. Benton v. Maryland, 395 U.S. 784, 23 L.Ed.2d 707 (1969)xe "Benton v. Maryland, 395 U.S. 784, 23 L.Ed.2d 707 (1969)".  The prohibition against double jeopardy is also an integral part of the law of this state.  State v. Battle, 279 N.C. 484, 183 S.E.2d 641 (1971)xe "State v. Battle, 279 N.C. 484, 183 S.E.2d 641 (1971)".  The United States Supreme Court has articulated two standards for determining whether the prohibition against double jeopardy has been violated.  The traditional test was set forth in United States v. Blockburger, 284 U.S. 299, 76 L.Ed. 306 (1932)xe "United States v. Blockburger, 284 U.S. 299, 76 L.Ed. 306 (1932)".  Blockburger held that:

The applicable rule is that where the same act or transaction constitutes a violation of two distinct statutory provisions, the test to be applied to determine whether these are two offenses or only one, is whether each provision requires proof of a fact which the other does not.

Id. at 304, 76 L.Ed. at 309.

More recently in Grady v. Corbin, 495 U.S. 508, 109 L.Ed.2d 548 (1990)xe "Grady v. Corbin, 495 U.S. 508, 109 L.Ed.2d 548 (1990)", the Supreme Court adopted a "same conduct" test for determining whether successive prosecutions violate double jeopardy.  The Court wrote:

The Double Jeopardy Clause bars a subsequent prosecution if, to establish an essential element of an offense charged in that prosecution, the government will prove conduct that constitutes an offense for which the defendant has already been prosecuted.

Id. at 511, 109 L.Ed.2d at 557.  The Grady Court rejected the more technical and narrow Blockburger test and held that the double jeopardy clause prohibits the state from prosecuting a defendant twice for two different offenses which arise from the same conduct.

This Court has adopted the Blockburger "same evidence" test for determining whether a defendant has been subjected to multiple punishments for the same offense.  This Court has held:

Double jeopardy does not occur unless the evidence required to support the two convictions is identical.  If proof of an additional fact is required for each conviction which is not required for the other . . . the offenses are not the same.

State v. Murray, 310 N.C. 541, 548, 313 S.E.2d 523, 529 (1984)xe "State v. Murray, 310 N.C. 541, 548, 313 S.E.2d 523, 529 (1984)".  This Court has also held that the intent of the legislature governs whether a defendant may be subjected to multiple punishments for the same underlying conduct.  State v. Gardner, 315 N.C. 444, 340 S.E.2d 70 (1986)xe "State v. Gardner, 315 N.C. 444, 340 S.E.2d 70 (1986)" (double jeopardy does not prohibit multiple punishments for offenses if both are tried at the same time and if the legislature intended for both offenses to be separately punished).  The intent of the legislature with respect to the offenses at issue in this case cannot be determined because the offenses were defined in part by the common law doctrine of acting in concert.  Thus, to determine whether the defendant in this case was subjected to double punishment, this Court must apply other tests.

The defendant concedes that the convictions in the instant case do not violate the prohibition against double jeopardy under the Blockburger test.  The two theories of accomplice liability under which Yvette Gay was convicted, acting in concert to commit felony murder, and acting in concert to commit premeditated and deliberate murder each require proof of a fact which the other does not.  The offense of felony murder requires proof that the defendant, either by himself or acting together with an accomplice committed a felony.  The offense of acting in concert to commit premeditated and deliberate murder requires proof that the defendant either by himself or acting together with his accomplice acted with a premeditated and deliberate specific intent to kill. See N.C.G.S.  ╜ 14-17xe "N.C.G.S.  ╜ 14-17".

However, Grady stands for the proposition that in certain situations, Blockburger's strict "element-by-element comparison" approach to double jeopardy must be replaced by a more flexible "same conduct" test.  Grady, itself, for example, dealt with the situation of successive prosecutions.  Where a defendant is convicted, on the basis of the same conduct, of both felony murder and premeditated and deliberate murder under an Erlewine acting in concert theory, special due process concerns arise which require the application of Grady's more flexible approach to double jeopardy.

The facts of the instant case demonstrate the fundamental unfairness of applying the Blockburger test where the defendant is convicted under both of the above theories.   Equitably, Yvette Gay was convicted of two counts of felony murder because the particular facts upon which Yvette Gay's liability for acting in concert  to commit premeditated and deliberate murder was based may have had to do only with the actions and intentions of Renwick Gibbs.  The jury instructions in this case permitted the jury to find that only Renwick Gibbs acted with a premeditated and deliberate specific intent to kill.
  Given these instructions, Yvette Gay could have been convicted of murder on both a felony murder theory and an acting in concert premeditated and deliberate murder theory on the basis of exactly the same conduct and intent on her part, namely accompanying Renwick Gibbs.
  By contrast, where there is only one defendant, the state must prove different conduct to convict a defendant of both felony murder than to convict a defendant of premeditated and deliberate murder.

The fundamental unfairness of the double verdict in the instant case can be seen by comparing Yvette Gay to a similarly situated defendant whose accomplice committed an inadvertent murder during the course of a felony.  Such a defendant could be convicted only of felony murder.  Thus, if this Court adopts the Erlewine theory of acting in concert, and continues to apply the Blockburger test for double jeopardy to all multiple sentencing situations, the question of whether a defendant is guilty of one or two first degree murder offenses may be unrelated to the defendant's own actions and intentions, and even worse, may turn on another person's intentions.  This violates the fundamental principle of criminal law that a criminal defendant's culpability and degree of punishment should depend on his individual responsibility for the crime and on his state of mind.  See Furman v. Georgia, 408 U.S. 238, 33 L.Ed.2d 346 (1972)xe "Furman v. Georgia, 408 U.S. 238, 33 L.Ed.2d 346 (1972)"; Edmund v. Florida, 458 U.S. 752, 73 L.Ed.2d 1140 (1982)xe "Edmund v. Florida, 458 U.S. 752, 73 L.Ed.2d 1140 (1982)".

This Court should adopt the Grady v. Corbin test for double jeopardy with respect to multiple punishments in a single prosecution, where the defendant is tried and convicted under an Erlewine theory of acting in concert.  If the Grady same conduct test is applied to the facts of this case, it is clear that the prohibition against double jeopardy was violated.  On the basis of exactly the same conduct, namely accompanying Renwick Gibbs to the Farrises' residence and obeying his directions once there, the defendant was convicted of two different first degree murder offenses.  Under Grady, the multiple convictions violated the prohibition against double jeopardy and the defendant's conviction for felony murder must be vacated.


ix.
the evidence  was insufficient as a matter of law to convict the defendant of both conspiracy to commit burglary and conspiracy to commit murdertc "ix.
the evidence  was insufficient as a matter of law to convict the defendant of both conspiracy to commit burglary and conspiracy to commit murder".

Assignment of Error No. 77 (Rp. 221)

The defendant in this case was convicted of both conspiracy to commit burglary and conspiracy to commit murder.  (Rpp. 194-197).  The state produced insufficient evidence to convict the defendant of two separate conspiracies.  Considered in the light most favorable to the state, the evidence in this case showed that Yvette Gay conspired with Renwick Gibbs to kill members of the Farris family.  Thus, defendant's conviction for conspiracy to commit burglary must be arrested.

On a motion to dismiss on the ground of insufficiency of the evidence the question before the court is whether there is substantial evidence of each element of the crime charged.  State v. Bates, 309 N.C. 528, 308 S.E.2d 258 (1983)xe "State v. Bates, 309 N.C. 528, 308 S.E.2d 258 (1983)".  In evaluating a motion to dismiss, the trial judge must consider the evidence in the light most favorable to the state.  State v. Thomas, 296 N.C. 236, 250 S.E.2d 204 (1978)xe "State v. Thomas, 296 N.C. 236, 250 S.E.2d 204 (1978)".  However, if the evidence is sufficient only to raise a suspicion or conjecture as to the commission of the offense, the motion to dismiss must be allowed.  State v. Bates, 309 N.C. at 533, 308 S.E.2d at 262.

A criminal conspiracy is an agreement between two or more persons to do an unlawful act.  State v. Bell, 311 N.C. 131, 316 S.E.2d 611 (1984)xe "State v. Bell, 311 N.C. 131, 316 S.E.2d 611 (1984)".  The "gist" of the crime of conspiracy is the "agreement itself, not the commission of the substantive crime."  State v. Rozier, 69 N.C. App. 38, 52, 316 S.E.2d 893, 902, rev. denied, 312 N.C. 88, 321 S.E.2d 907 (1984)xe "State v. Rozier, 69 N.C. App. 38, 52, 316 S.E.2d 893, 902, rev. denied, 312 N.C. 88, 321 S.E.2d 907 (1984)".  One agreement to commit multiple offenses is only a single conspiracy.  State v. McLamb, 313 N.C. 572, 578, 330 S.E.2d 476, 480-81 (1985)xe "State v. McLamb, 313 N.C. 572, 578, 330 S.E.2d 476, 480-81 (1985)"; see also State v. Worthington, 84 N.C. App. 150, 352 S.E.2d 695, rev. denied, 319 N.C. 677, 356 S.E.2d 785 (1986)xe "State v. Worthington, 84 N.C. App. 150, 352 S.E.2d 695, rev. denied, 319 N.C. 677, 356 S.E.2d 785 (1986)" (the number of agreements determines the number of conspiracies).

When considered in the light most favorable to the state, the evidence in this case shows that Yvette Gay knew of Renwick Gibbs's intent to kill the Farris family and agreed to go with him to the Farris' home on the morning of May 30, 1990.  In her pretrial statement to the police, Yvette stated that two or three weeks prior to May 30, she watched Gibbs glue letters to a brown paper bag to construct the note which he later left at the scene of the crime.  She did not know what the note meant or why Gibbs was constructing it.  (Tp. 549)  The defendant also stated to the police that on two occasions, on May 28th and again on May 29th, Gibbs told her that he was planning to kill his wife's family. (Tpp. 549-550)  Before he went to bed on the night of May 29, Yvette heard Gibbs tell her sister Doris to set the alarm for 4:30 a.m. and Gibbs told Yvette that he intended to go to his wife's home at that time to see if she was there. (Tp. 551)  At 4:30 a.m. on the morning of May 30th, Yvette and Gibbs awoke and dressed; Gibbs asked Yvette whether she was ready and Yvette answered yes. (Tpp. 551-552)  Gibbs and the defendant then drove to the Farrises' home.  After they arrived at the house, Gibbs cut the phone line and entered the carport.  In the carport, he again asked Yvette if she was ready and she again answered affirmatively.  (Tpp. 582-583).  Gibbs then kicked the door of the house, broke a window in the door and let himself in. (Tp. 583).

The state's evidence does not show that the defendant explicitly or implicitly agreed to burglarize the Farrises' home, or knew that Renwick Gibbs intended to burglarize the Farrises' home.  Nor was there evidence of more than one agreement or mutual understanding between Gibbs and Yvette Gay.  At most, the evidence shows that Yvette accompanied Gibbs to the Farrises' home, knowing that Gibbs had plans to kill his wife's family.  This evidence may be sufficient to convict the defendant of conspiracy to commit murder, but it is not sufficient to convict the defendant of both conspiracy to commit burglary and conspiracy to commit murder.  The defendant's conviction for conspiracy to commit burglary must be arrested.


X.
the trial court erred by failing to instruct that duress is a defense to felony murdertc "X.
the trial court erred by failing to instruct that duress is a defense to felony murder".

Assignment of Error No. 81 (Rp. 221)

In this case, the trial court instructed on duress as a defense to the offense of burglary.  (Tp. 1707, Rp. 83)  Immediately following this instruction, the trial court instructed that duress was not available as a defense to the charges of murder.  (Tp. 1708, Rp. 84)  These instructions were erroneous because the trial court failed to clarify that duress is available as a defense to felony murder, where the defendant did not actually commit the murder, and participated in the predicate felony only to save her life.  See W. LeFave & A. Scott, Substantive Criminal Law, ╜ 5.3, p. 618 (3d ed. 1986)xe "W. LeFave & A. Scott, Substantive Criminal Law, ╜ 5.3, p. 618 (3d ed. 1986)" ("duress is a defense to a killing done by another in the commission of some lesser felony participated in by the defendant under duress"); R. Perkins, Criminal Law p. 952 (2d Ed. 1969)xe "R. Perkins, Criminal Law p. 952 (2d Ed. 1969)" (compulsion should be recognized as a defense to felony murder where the defendant did not do the murder himself and joined in the underlying felony only to save his life).

The jury's failure to find duress as a defense to burglary does not render the trial court's error harmless.  First, as argued in Argument III above, as a result of Dr. Rollins's legally inaccurate testimony, a rational juror may  have believed that the jury had to find that the defendant lacked the capacity to act of her own free will before it could find the defense of duress.  Thus, the jury's failure to find duress as a defense to burglary does not imply that the defendant did not have a valid duress defense.  Moreover, the trial court's overbroad instruction that duress was not available as a defense to murder on either submitted theory may have led rational jurors to believe that duress could not be considered as a defense to burglary when burglary was the predicate felony underlying a felony murder.  Cf. State v. Carelock, 293 N.C. 577, 238 S.E.2d 297 (1977)xe "State v. Carelock, 293 N.C. 577, 238 S.E.2d 297 (1977)" (a correct charge on one portion of a trial court's instructions does not correct an incorrect charge on the same issue in another portion of the instructions, since the jurors might well have followed the incorrect charge).  

The defendant did not object to the trial court's instructions.  However, this Court has established a tradition of scrupulous review of capital cases.  See State v. Fowler, 270 N.C. 468, 155 S.E.2d 83 (1987)xe "State v. Fowler, 270 N.C. 468, 155 S.E.2d 83 (1987)".  The trial court's failure to instruct on duress as a defense to felony murder was such a fundamental denial of the defendant's right to present a defense that, on the facts of this case, it constitutes plain error.  State v. Odom, 307 N.C. 655, 661, 300 S.E.2d 375, 378-79 (1983)xe "State v. Odom, 307 N.C. 655, 661, 300 S.E.2d 375, 378-79 (1983)".

The defendant in this case presented substantial evidence showing that she committed burglary only under duress.
  The trial court's instructional error prevented the jury from properly considering the evidence of Gibbs's demonstrated propensity for irrational violence, and his abusive and angry behavior on the morning of the killings, and the evidence of Yvette Gay's reasonable fear that she would suffer imminent serious bodily harm or death if she did not cooperate with him during the burglary, as a defense to both burglary and felony murder.  See State v. Brock, 305 N.C. 532, 290 S.E.2d 566 (1982)xe "State v. Brock, 305 N.C. 532, 290 S.E.2d 566 (1982)" (duress is a defense where coercion is imminent, of such a nature as to induce a well grounded apprehension of serious bodily harm or death, and the defendant had no reasonable opportunity to escape).  Accordingly, this Court must vacate the defendant's conviction for felony murder.  Because the submission of the felony murder aggravating factor in the penalty phase was dependent on the felony murder verdict in the guilt phase, see State v. Cherry, 298 N.C. 86, 257 S.E.2d 551 (1979)xe "State v. Cherry, 298 N.C. 86, 257 S.E.2d 551 (1979)" (felony murder aggravating circumstance supported by evidence of felony murder conviction), the defendant must be resentenced even if the conviction of premeditated and deliberate murder stands.


xi.
the trial court's Submission of the course of conduct aggravating circumstance, the especially heinous aggravating circumstance, and the burglary aggravating circumstance, all of which the jury found, permitted impermissible and prejudicial double-counting of evidence in aggravationtc "xi.
the trial court's Submission of the course of conduct aggravating circumstance, the especially heinous aggravating circumstance, and the burglary aggravating circumstance, all of which the jury found, permitted impermissible and prejudicial double-counting of evidence in aggravation".

Assignment of Error No. 86 (Rp. 222).

Assignment of Error No. 103 (Rp. 224).

The trial court submitted to the jury as to each victim the aggravating circumstances that the offense was especially heinous, atrocious, or cruel per N.C. Gen. Stat. ╜15A-2000(e)(9)xe "N.C. Gen. Stat. ╜15A-2000(e)(9)",
 that the offense was committed during a burglary per N.C. Gen. Stat. ╜15A-2000(e)(5)xe "N.C. Gen. Stat. ╜15A-2000(e)(5)", and per N.C. Gen. Stat. ╜15A-2000(e)(11)xe "N.C. Gen. Stat. ╜15A-2000(e)(11)" that the murder was "part of a course of conduct in which the defendant engaged and [which] included the commission by the defendant of other crimes of violence against other persons."  (Rpp. 132-33)

On the facts of this case, the trial court erred in submitting all three aggravating circumstances.  Consideration of all three permitted impermissible and unconstitutional double-counting of evidence in aggravation.  This is so because all the evidence supporting submission of the burglary aggravating circumstance also supported submission of the course of conduct aggravating circumstance, and because the most powerful evidence supporting submission of the especially heinous aggravating circumstance supported the course of conduct circumstance.

The course of conduct circumstance was duplicative of the other two and its submission permitted the same evidence to be arbitrarily duplicated in aggravation.  Because the course of conduct aggravating circumstance was improperly submitted and because its submission was not harmless beyond a reasonable doubt, the defendant must be resentenced.

In its penalty phase jury instructions, the trial court defined "course of conduct" as follows:

NOW MURDER IS PART OF SUCH A COURSE OF CONDUCT IF IT AND THE OTHER CRIMES OF VIOLENCE IS PART OF SUCH -- STRIKE THAT -- IS PART OF A PATTERN OF THE SAME OR SIMILAR ACTS, WHICH ESTABLISH THAT THEY [sic] EXISTED IN THE MIND OF THE DEFENDANT A PLAN, SCHEME, SYSTEM, OR DESIGN INVOLVING BOTH THE MURDER AND THOSE OTHER CRIMES OF VIOLENCE.

(Rp. 133).  Under this instruction, the evidence that the defendant had committed a burglary intending to kill the occupants supported not only the burglary aggravating circumstance, but also the course of conduct aggravating circumstance.

In State v. Goodman, 298 N.C. 1, 257 S.E.2d 569 (1970)xe "State v. Goodman, 298 N.C. 1, 257 S.E.2d 569 (1970)" the trial court submitted as two of five aggravating circumstances in the sentencing phase of a capital prosecution both that the offense was committed to disrupt government functioning or law enforcement, N.C. Gen. Stat. ╜2000(e)(7)xe "N.C. Gen. Stat. ╜2000(e)(7)", and that the offense was committed to avoid arrest.  N.C. Gen. Stat. ╜2000(e)(4)xe "N.C. Gen. Stat. ╜2000(e)(4)".  In instructing the jury on both issues, the court reviewed "substantially the same evidence."  Id. at 28, 257 S.E.2d at 587.  On appeal, this Court found prejudicial error in the submission of these two circumstances.

We think the submission of the two issues on the same evidence was improper.  This amounted to an unnecessary duplication of the circumstances enumerated in the statute, resulting in an automatic cumulation of aggravating circumstances against the defendant.

Id. at 29, 257 S.E.2d at 587.

The principle enunciated in Goodman figured prominently in State v. Quesinberry 319 N.C. 228, 354 S.E.2d 446 (1987)xe "State v. Quesinberry 319 N.C. 228, 354 S.E.2d 446 (1987)", where the defendant had been convicted of first degree murder on both a robbery murder and a premeditated murder theory.  Quesinberry holds that submission of both the pecuniary gain aggravating circumstance, N.C. Gen. Stat. ╜2000(e)(6)xe "N.C. Gen. Stat. ╜2000(e)(6)", and the robbery-murder aggravating circumstance is error.  The Quesinberry analysis was fact specific:

We conclude that one [aggravating circumstance] plainly comprises the other.  Although the pecuniary gain circumstance addresses motive specifically, the other cannot be perceived as conduct alone, for under the facts of this case the motive of pecuniary gain provided the impetus for the robbery itself.

Id. at 238, 354 S.E.2d at 452 (emphasis added).  The Quesinberry opinion cites the Goodman evidentiary redundancy principle in support of this conclusion.

Goodman is sound general authority that in the context of a robbery-murder it is neither appropriate nor equitable to submit a statutorily-enumerated aggravating circumstance that overlaps with another.  It is apparent that, in the particular context of a premeditated and deliberate robbery-murder where evidence is presented that the robbery was attempted or effectuated for pecuniary gain, the submission of both aggravating circumstances enumerated at N.C.G.S. 15A-2000(e)(5) and (6) is redundant and that one should be regarded as surplusage.

319 N.C. at 239, 354 S.E.2d at 453.  Quesinberry and Goodman together teach that the question of whether aggravating circumstances are redundant can be resolved only with reference to the evidence of a specific case.

State v. Hutchins, 303 N.C. 321, 354, 279 S.E.2d 788, 808 (1981)xe "State v. Hutchins, 303 N.C. 321, 354, 279 S.E.2d 788, 808 (1981)", decided after Goodman, applied the teaching of Goodman by asking whether "the inquiry prompted by ... the submission [of multiple aggravating circumstances] is directed at distinct aspects of the defendant's character or the crime for which is to be punished."  Id. at 354, 279 S.E.2d 808.  The Hutchins Court found no error in the submission of the aggravating circumstances that the offense was committed to avoid arrest and, per N.C. Gen. Stat. ╜15A-2000(e)(8)xe "N.C. Gen. Stat. ╜15A-2000(e)(8)", that the murder was committed against a law enforcement officer who was carrying out his official duties.  The defendant in Hutchins murdered two police offices who had come to arrest him following a domestic dispute; he murdered another officer an hour later during that officer's attempt to apprehend the him for the earlier murders.

The Hutchins opinion quotes language from State v. Oliver, 302 N.C. 28, 274 S.E.2d 183 (1981)xe "State v. Oliver, 302 N.C. 28, 274 S.E.2d 183 (1981)", which held that there was no error in submitting pecuniary gain per N.C. Gen. Stat. ╜2000(e)(6)xe "N.C. Gen. Stat. ╜2000(e)(6)" as an aggravating circumstance where a first degree murder verdict was based solely on a robbery-murder theory.

We observed [in Oliver] that [pecuniary gain] examines the defendant's motive for committing the capital crime rather than his acts, as would be the case if the aggravating circumstance of the underlying felony were to be placed before the jury.  The latter circumstance prompts the jury's consideration of the underlying factual basis of the crime as opposed to a defendant's subjective motivation.

Hutchins at 355, 279 S.E.2d at 809.
  The Hutchins Court, however, could as easily have looked to Goodman for this principle, which in Goodman is accompanied by words of caution:

We do not intend to imply that the aggravating circumstances enumerated in G.S. 15A-2000(e) can never overlap or that more than one of them can never arise from a single incident.  We realize that in some cases the same evidence will support inferences from which the jury might find that more than one of the enumerated aggravating circumstances is present.  This duality will normally occur where the defendant's motive is being examined rather than where the state relies upon a specific factual element of aggravation.  In such cases it will be difficult for the trial court to decide which factors should be presented to the jury for their consideration.  We believe that error in cases in which a person's life is at stake, if there be any, should be made in the defendant's favor, and that the jury should not be instructed upon one of the statutory circumstances in a doubtful case.

Hutchins and Goodman were cited in State v. Green, 321 N.C. 594, 365 S.E.2d 587 (1988)xe "State v. Green, 321 N.C. 594, 365 S.E.2d 587 (1988)", where the defendant asserted error in the submission of both the prevention of a lawful arrest (witness elimination) and the course of conduct aggravating circumstances in one of the three murders of which he had been convicted.  This Court found no error in Green:

The circumstance of violent course of conduct directs the jury's attention to the factual circumstances of defendant's crimes.  The circumstance of witness elimination requires the jury to consider not defendant's actions but his motive in shooting a man in a defenseless posture.

Green at 610, 365 S.E.2d at 597.

Green and Hutchins turn on the distinction first noted in Goodman between motive and act; this distinction is consistent with Quesinberry.  Quesinberry holds that a motive of pecuniary gain is not a sufficiently distinct aspect of the offense from the robbery committed pursuant to that very motive to permit both to be submitted.  Green holds that the circumstantially substantiated witness elimination motive as to one killing, was distinct from the evidence of the fact of the multiple killings which supported the course of conduct circumstance as to all three killings.

In the case at bar, the overlap between the aggravating circumstances in question was even more pronounced than in Quesinberry.  In Quesinberry, even though one of the aggravators, pecuniary gain, went to the motive for the offense rather than the factual circumstance of the offense, the overlap between the "motive" aggravator and the "act" aggravator of robbery for was too great and the distinction between them too fine to permit submission of both.  In the instant case, under the court's instructions in both phases of the trial, the intent element of burglary, intent to murder the Farrises, was the intent to engage in the very course of conduct which was submitted as a separate aggravating circumstance.

Moreover, all the evidence of the acts inherent in the burglary plainly supported submission of course of conduct.  To find burglary as an aggravating circumstance under the court's instructions, the jury must have determined that the murders and the burglary were part of the same transaction, that the murders occurred "while the defendant was engaged in the commission of first degree burglary."  (Rp. 130)  The same evidence would inevitably have been considered by the jury as evidence of a "part of a pattern of the same or similar acts" establishing "a plan, scheme, or design" of violence.

The breaking and entry were effected in a violent manner; Gibbs attempted to kick the door in and then broke the door glass and entered.  The evidence supports the strong inference that Shamika, William Jr., and Louise Farris were aware of the breaking and entering, because at least one of them cried out in alarm.  They were then confronted at gunpoint, herded together into a bedroom, and bound and gagged.  The burglary was a violent act even apart from the murders.

That first degree burglary arguably is not inherently violent is irrelevant; on the facts of this case, the burglary was violent.  In State v. McDougall, 308 N.C. 1, 301 S.E.2d 308, cert. denied, 464 U.S. 865 (1983)xe "State v. McDougall, 308 N.C. 1, 301 S.E.2d 308, cert. denied, 464 U.S. 865 (1983)", the defendant argued on appeal that his prior conviction for kidnapping his wife should not have been submitted as a prior felony involving violence per N.C. Gen. Stat. ╜15A-2000(e)(3)xe "N.C. Gen. Stat. ╜15A-2000(e)(3)".  This Court held that a felony which does not have use or threat of violence to the person as an element may be shown to have been committed with use or threat of violence.  Under McDougall, the burglary in the instant case patently was a felony involving violence to persons.

In sum, in the instant case, the evidence which supported the  aggravating circumstance of burglary also supported the aggravating circumstance of course of course of conduct, with significant overlap between the actus reus and the intent elements of each.

State v. Vereen, 312 N.C. 499, 324 S.E.2d 250, cert. denied 471 U.S. 1094 (1985) is on pointxe "State v. Vereen, 312 N.C. 499, 324 S.E.2d 250, cert. denied 471 U.S. 1094 (1985) is on point".  In Vereen, the evidence at trial showed a burglary of the home of an elderly woman and her adult child, who was mentally retarded.  The defendant murdered the mother, assaulted and seriously injured the child with a knife, and attempted to rape her.  The trial court submitted two circumstances in aggravation, (1) that the offense was committed in the commission of a burglary or in the commission of an attempted rape, and (2) that the offense was part of a course of conduct involving violence.  On these facts, this Court held that the trial court erred in submitting two aggravating circumstances based on the same evidence, to wit:  the attempted rape.

The error in Vereen was deemed harmless because no significant mitigation was present in the case and, more importantly, because the evidence was clearly sufficient to strongly support both the submitted aggravating circumstances even when the relatively weak evidence of the attempted rape was completely discounted.  The Vereen opinion framed the issue as "whether the jury would have found both aggravating circumstances in the absence of the duplicative evidence."  Id. at 517, 324 S.E.2d at 262 (emphasis in original).

In the instant case, no evidence supported the burglary circumstance which did not also support the course of conduct circumstance.  The evidence of the burglary was considered twice to support essentially the same proposition -- that the defendant had engaged in violent acts against the Farris family.  Here, unlike Vereen, there was no additional evidence which, under the trial court's instructions, would have supported the aggravating circumstance that the offense was committed during one of the other felonies enumerated in N.C. Gen. Stat. ╜15A-2000(e)(5).

Not only did submission of the burglary as an aggravating circumstance impermissibly overlap course of conduct on the facts of this case, course of conduct and the especially heinous, atrocious, or cruel aggravating circumstances were also duplicative.  The evidence of the violent course of conduct inside the Farris residence was evidence which went directly to the especially heinous aggravating circumstance.  The two, on the facts of this case, did not define distinct aspects of the offense.

In State v. Pinch, 306 N.C. 1, 292 S.E.2d 203 (1982)xe "State v. Pinch, 306 N.C. 1, 292 S.E.2d 203 (1982)", the defendant shot two men in a bar, apparently only for the pleasure of watching them die.  On appeal, the defendant asserted that the especially heinous, atrocious, or cruel aggravating circumstance had been improperly submitted.  In its discussion of the evidence supporting submission of the circumstance, the Pinch opinion inter alia notes the following:

We have already set out the details of the murders at length in the beginning of the opinion, and it would be repetitious to summarize them again here.  It suffices to say that the deaths of the unsuspecting victims were not instantaneous and that both killings involved the infliction of unusual physical or psychological torture.  Each victim essentially witnessed (or heard) the shooting of the other and was helpless to prevent this unprovoked horror.

Id. at 35, 292 S.E.2d at 228 (emphasis added).
  Cf. State v. Martin, 303 N.C. 246, 253, 278 S.E.2d 214, 219 (1981)xe "State v. Martin, 303 N.C. 246, 253, 278 S.E.2d 214, 219 (1981)" (estranged husband murdered wife; noted in discussion of sufficiency of evidence of especially heinous circumstance that "[a]t one point, the couple's four-year-old child came into the room calling for his mother.  Defendant fired another round at his wife in the presence of the child.  At that point, [the wife] told the child to leave, and the youngster fled out the front door crying.").

In the instant case, the three victims were forced at gunpoint into a bedroom where they each witnessed the binding of the other two; the children were forced to assist in the process of binding the mother.  The children witnessed the mother's entreaties of Renwick Gibbs; the mother was forced to bear witness to the obvious distress of the children.  All three had been bound and gagged and were helpless when the fate of their loved ones became clear.  The daughter witnessed her mother's death, the son his sister's and mother's deaths.

In the instant case, the evidence of the tying and gagging and multiple killings which supported the course of conduct circumstance was also the most compelling evidence of the especial horror of these murders -- each victim was made to witness and even participate in the violent course of conduct perpetrated against suffering loved ones.  One circumstance plainly comprised the other.

This is not to say that the two circumstances are inherently duplicative, even where murders occur close in time and location.  As Goodman, Quesinberry, and Vereen all teach, the analysis frequently will depend on the specific facts of the case.  In State v. Laws, 325 N.C. 81, 381 S.E.2d 609 (1989), death sentence vacated, ___ U.S. ___,  108 L.Ed.2d 603 (1990), death sentenced reinstated 328 N.C. 550, 402 S.E.2d 573, cert. denied, ___ U.S. ___, 116 L.Ed.2d 174 (1991)xe "State v. Laws, 325 N.C. 81, 381 S.E.2d 609 (1989), death sentence vacated, ___ U.S. ___,  108 L.Ed.2d 603 (1990), death sentenced reinstated 328 N.C. 550, 402 S.E.2d 573, cert. denied, ___ U.S. ___, 116 L.Ed.2d 174 (1991)", the defendant beat two drunken victims to death with a hammer.  One victim was apparently rendered unconscious in a fistfight with the defendant before the defendant attacked the other with a hammer, killing him.  The defendant then returned to the first victim and beat him to death with the hammer.  Thus, neither victim was aware of the deadly assault on the other; further, there was no familial or other special relationship between the two victims.  On these facts, there is no impermissible duplication between the evidence supporting the course of conduct circumstance (i.e. the mere fact of the multiple killings) and the evidence supporting the especially heinous circumstance (the specific brutal manner in which each victim was killed).

In sum, on the facts of the case at bar, the court could not submit the course of conduct circumstance as well as both the especially heinous and the burglary circumstances.  Error obtains, however, in the independent overlap between course of conduct and either of the two other aggravating circumstances; therefore, if impermissible double-counting obtains as to course of conduct and either of the other two circumstances, the question becomes one of harmlessness.

The error was prejudicial.
  Although there were three victims in this case, there was no evidence that Yvette Gay significantly shaped the course of events leading to their deaths except to refuse to shoot them.  Even under the state's evidence, it is clear that Gibbs would have carried out the murder whether or not Yvette Gay had accompanied him; the evidence was undisputed that the victims would not have been killed except for the actions of Renwick Gibbs.

This Court has been very reluctant to find harmless error in the face of improper aggravation.
  In State v. Goodman, 298 N.C. 1, 257 S.E.2d 569 (1979)xe "State v. Goodman, 298 N.C. 1, 257 S.E.2d 569 (1979)", five statutory aggravating circumstances were submitted and found:  xe "N. C. Gen. Stat. ╜15A-2000(e)(3), (4), (5), (7), and (9).i.".  Goodman held that to allow (e)(4), "the capital felony was committed to avoid or prevent an arrest," to be based upon the same evidence as (e)(7), "the capital felony was committed to disrupt or hinder the enforcement of laws," was error.  In discussing whether the error required a new sentencing hearing, the Court said the following:

Of course, we have no way of knowing if submission of the erroneous issue in the case at hand tipped the scales in favor of the jury finding that the aggravating circumstances were "sufficiently substantial" to justify imposition of the death penalty.  We note that the jury answered the issues submitted on five aggravating circumstances against defendant and only one issue on mitigating circumstances in his favor.  Ordinarily, this might cause us to conclude that erroneous submission of one of the issues on aggravating circumstances could not have influenced the jury's ultimate decision that defendant should receive the death penalty.  

However, due to the highly questionable quality and credibility of the state's primary evidence, we think there is a reasonable possibility that submission of the erroneous issue may have made the difference in the jury's decision.  

298 N.C. at 29, 257 S.E.2d at 588.

In Goodman, this Court determined that there was a reasonable possibility that the other circumstances, taken together, were not so weighty as to require imposition of the death penalty.  Although the Goodman court emphasized the questionable credibility of some of the state's witnesses, the jury had, of course, already found those witnesses believable.  Further, the aggravation in Goodman was far more extensive than the two remaining aggravating circumstances in the instant case.

In State v. Cherry, 298 N.C. 86, 257 S.E.2d 551 (1979)xe "State v. Cherry, 298 N.C. 86, 257 S.E.2d 551 (1979)", the sentencing jury found three aggravating  circumstances:  (e)(3), (e)(5) and (e)(6).xe "(e)(3), (e)(5) and (e)(6)."  This Court held that it was inappropriate to find (e)(5), that "the murder was committed while the defendant was engaged in the commission of robbery with a firearm," where the defendant had been convicted of first-degree murder on the basis of felony murder with robbery as the underlying felony.  The Court held that (e)(3) and (e)(6) were properly found.  The jury found no mitigation.  This Court remanded the case for a new sentencing hearing:  

[W]e are unable to say that under the circumstances of this particular case the trial judge's submission of the issue concerning the underlying felony constituted harmless error.  Had the jury not considered the underlying felony as an aggravating circumstance it may well have decided that the remaining aggravating circumstances were not sufficiently substantial to call for imposition of the death penalty.  

298 N.C. at 114, 257 S.E.2d at 568.

In State v. Quesinberry, supra, this Court stated the following:

Because the jury arrived at a sentence of death based upon weighing only two aggravating circumstances against several mitigating circumstances and because it is impossible now to determine the amount of weight ascribed to each circumstance, we cannot hold the error of submitting both redundant aggravating circumstances harmless.  Defendant is accordingly entitled to a new sentencing hearing pursuant to xe "N.C.G.S. 15A-2000(d)(3).i.". 

Quesinberry, 319 N.C. at 240, 354 S.E.2d at 453.  See also, State v. Davis, 325 N.C. 607, 386 S.E.2d 418 (1989)xe "State v. Davis, 325 N.C. 607, 386 S.E.2d 418 (1989)" (defendant was the sole perpetrator of manual strangulation robbery-murder where the victim was also brutally beaten; resentencing ordered where pecuniary gain and robbery aggravating circumstances held duplicative, especially heinous circumstance properly submitted, and significant mitigation present in case).

Cherry was an armed robbery-felony murder with two proper aggravating circumstances (pecuniary gain and prior felony of violence) and no mitigation.  Quesinberry was an armed robbery-premeditated murder with one proper aggravating circumstance (course of armed robbery) and several mitigating circumstances.  Davis was a robbery-premeditated murder with two valid aggravating circumstances (especially heinous, atrocious, or cruel, and common law robbery) and significant mitigation.  Goodman was an armed robbery-kidnapping premeditated murder with four proper aggravating circumstances (especially heinous, atrocious and cruel, course of armed robbery or kidnapping or both, prior violent felonies, avoiding arrest by witness elimination), and one mitigating circumstance, the "catch-all."

In each of these cases, the apparent strength of the remaining valid aggravation as compared to the mitigation present in the case was at least as favorable to the state as is the case at bar, where a rational juror could find that the defendant's participation was relatively minor.  "Our cases establish that, in a State where the sentencer weighs aggravating and mitigating circumstances, the weighing of an invalid aggravating circumstance violates the Eighth Amendment."  Espinosa v. Florida, ___ U.S. ___, ___, 120 L.Ed.2d 854, 858 (per curiam) (especially wicked, evil, atrocious or cruel aggravating factor held unconstitutionally vague on facts of case)xe "Espinosa v. Florida, ___ U.S. ___, ___, 120 L.Ed.2d 854, 858 (per curiam) (especially wicked, evil, atrocious or cruel aggravating factor held unconstitutionally vague on facts of case)".  Here, only two valid aggravating circumstances remain, significant mitigation is present, and it took the jury nearly ten hours to return the verdicts.

Because the impermissible duplication of aggravation in the instant case was not harmless beyond a reasonable doubt Yvette Gay must be resentenced.


xii.
The trial court COMMITTED REVERSIBLE CONSTITUTIONAL ERROR by submitting to the jury the aggravating circumstance that the offense was especially heinous, atrocious or cruel where the circumstance was based on the independent intent and actions of renwick gibbstc "xii.
The trial court COMMITTED REVERSIBLE CONSTITUTIONAL ERROR by submitting to the jury the aggravating circumstance that the offense was especially heinous, atrocious or cruel where the circumstance was based on the independent intent and actions of renwick gibbs".

Assignment of Error No. 85 (Rp. 222).

In the penalty phase of Yvette Gay's trial, the court submitted for the jury's consideration the aggravating circumstance that the offenses were especially heinous, atrocious, or cruel (hereafter the "especially heinous" aggravating circumstance).  N.C.G.S. ╜15A-2000(e)(9)xe "N.C.G.S. ╜15A-2000(e)(9)".  The trial court instructed the jury as follows on this circumstance:


NOW, LADIES AND GENTLEMEN OF THE JURY, THE SECOND POSSIBLE AGGRAVATING CIRCUMSTANCE WHICH YOU WILL CONSIDER IS:  WAS THIS MURDER ESPECIALLY HEINOUS, ATROCIOUS, OR CRUEL.


NOW IN THIS CONTEXT HEINOUS MEANS EXTREMELY WICKED OR SHOCKINGLY EVIL.  ATROCIOUS MEANS OUTRAGEOUSLY WICKED AND VILE.  AND CRUEL MEANS DESIGNED TO INFLICT A HIGH DEGREE OF PAIN WITH UTTER INDIFFERENCE TO OR EVEN ENJOYMENT OF THE SUFFERING OF OTHERS.


HOWEVER, MEMBERS OF THE JURY, IT IS NOT ENOUGH THAT THIS MURDER BE HEINOUS, ATROCIOUS, OR CRUEL AS THOSE TERMS HAVE JUST BEEN DEFINED FOR YOU.  THIS MURDER MUST HAVE BEEN ESPECIALLY HEINOUS, ATROCIOUS , OR CRUEL.


AND LET ME INSTRUCT YOU, MEMBERS OF THE JURY, THAT NOT EVERY MURDER IS ESPECIALLY SO.  FOR THIS MURDER TO HAVE BEEN ESPECIALLY HEINOUS, ATROCIOUS, OR CRUEL ANY BRUTALITY WHICH WAS INVOLVED IN IT MUST HAVE EXCEEDED THAT WHICH IS NORMALLY PRESENT IN ANY KILLING, OR THIS MURDER HAVE BEEN A CONSCIENCELESS OR PITILESS CRIME WHICH WAS UNNECESSARILY TORTUOUS TO THE VICTIM.

(Rpp. 131-32).

The court committed prejudicial error by submitting this aggravating circumstance in Yvette Gay's case because the evidence upon which it was based was evidence of Renwick Gibbs's conduct and intent.

Every first degree murder may meaningfully be said to be heinous, atrocious, or cruel.  State v. Lloyd, 321 N.C. 301, 364 S.E.2d 316, judgment reinstated on remand, 323 N.C. 622, 374 S.E.2d 277 (1988)xe "State v. Lloyd, 321 N.C. 301, 364 S.E.2d 316, judgment reinstated on remand, 323 N.C. 622, 374 S.E.2d 277 (1988)".  In the penalty phase of a capital murder trial, however, a jury finding of the aggravating circumstance than the offense was "especially heinous, atrocious, or cruel," N.C.G.S. ╜15A-2000(e)(9)xe "N.C.G.S. ╜15A-2000(e)(9)" (emphasis added), must be based on evidence that the defendant acted with brutality beyond that necessary to accomplish the killing, see State v. Laws, 325 N.C. 1, 381 S.E.2d 609 (1989)xe "State v. Laws, 325 N.C. 1, 381 S.E.2d 609 (1989)" (bodies mutilated in hammer attack); or that the defendant gratuitously inflicted physical or psychological pain, see State v. Rook, 304 N.C. 201, 283 S.E.2d 372, cert. denied 455 N.C. 1033 (1981)xe "State v. Rook, 304 N.C. 201, 283 S.E.2d 372, cert. denied 455 N.C. 1033 (1981)" (wounds included incision obviously intended only for infliction of pain), and  State v. Pinch, 306 N.C. 1, 292 S.E.2d 569, cert. denied 459 U.S. 1056 (1982)xe "State v. Pinch, 306 N.C. 1, 292 S.E.2d 569, cert. denied 459 U.S. 1056 (1982)" (victim begged for life to defendant's apparent amusement); or that the defendant exhibited an unusual depravity of mind beyond that present in the inherently vicious act of the first degree murder, see State v. Artis, 325 N.C. 278, 384 S.E.2d 470 (1989)xe "State v. Artis, 325 N.C. 278, 384 S.E.2d 470 (1989)" (sexual assault during manual strangulation).

On the facts of the instant case, the trial court committed prejudicial constitutional error by submitting the "especially heinous" aggravating circumstance.  The state's evidence showed that Yvette Gay herself neither assaulted the deceased nor that she directed, planned, desired, or contemplated an especially heinous, atrocious, or cruel death for the victims.  The state's evidence clearly established that the extent to which the victim's murder was especially heinous, atrocious, or cruel was a function of Renwick Gibbs's independent intent and conduct.  Submitting the especially heinous circumstance in Yvette Gay's case served none of the constitutionally prescribed functions of aggravation in capital sentencing.

The valid application of any aggravating circumstance in a North Carolina capital prosecution must satisfy several broad Eighth Amendment constraints.
  The aggravating circumstance first must serve to identify, from among the general category of convicted first degree murderers, those potentially deserving of death.  Zant v. Stephens, 462 U.S. 862, 77 L.Ed.2d 235 (1983).xe "Zant v. Stephens, 462 U.S. 862, 77 L.Ed.2d 235 (1983)."  This "narrowing" function must be consistent with the Eighth Amendment prohibition against the arbitrary and capricious imposition of capital punishment.  Id.

After the narrowing stage, that is, after an aggravating circumstance or circumstances have been found by the jury, jurors must balance the aggravating circumstances against the mitigating circumstances they find.  Assuming that the found mitigating circumstances do not outweigh the aggravating circumstances, the jury must then determine whether the aggravating circumstances, when considered in light of the mitigating circumstances, are substantial enough to warrant imposition of the death penalty.  N.C.G.S. ╜15A-2000(b) and (c)xe "N.C.G.S. ╜15A-2000(b) and (c)".  State v. McDougall, 308 N.C. 1, 301 S.E.2d 308, cert. denied 464 U.S. 865 (1983)xe "State v. McDougall, 308 N.C. 1, 301 S.E.2d 308, cert. denied 464 U.S. 865 (1983)".

"[T]he process of selecting, from among that class [of death eligible-defendants] those defendants who will actually be sentenced to death" is, in the words of Zant v. Stephens, the "selection stage."  462 U.S. at 878-79, 77 L.Ed.2d at 251.  If aggravating circumstances play a crucial role in the selection stage, as they do in North Carolina, their application is constitutionally valid only insofar as they are relevant to "an individualized determination on the basis of the character of the individual and the circumstances of the crime."  Id. (citations omitted).  Evidence in aggravation, and indeed all criminal sentencing, must be keyed to the defendant's "personal responsibility and moral guilt."  Enmund v. Florida, 458 U.S. 782, 801, 73 L.Ed.2d 1140, 1154 (1982)xe "Enmund v. Florida, 458 U.S. 782, 801, 73 L.Ed.2d 1140, 1154 (1982)".

A critical facet of the individualized determination of culpability required in capital cases is the mental state with which the defendant commits the crime.  Deeply ingrained in our legal tradition is the idea that the more purposeful is the criminal conduct, the more serious is the offense, and, therefore, the more severely it ought to be punished.

Tison v. Arizona, 481 U.S. 137, 156, 95 L.Ed.2d 127, 143 (1987)xe "Tison v. Arizona, 481 U.S. 137, 156, 95 L.Ed.2d 127, 143 (1987)".

The issue here is whether the specific manner in which the victims died had bearing on Yvette Gay's personal responsibility and moral guilt.  Appellant submits that it did not.  There was no evidence that she directed, contemplated, or desired an especially painful or prolonged death for the victims.  In the light most favorable to the state, she understood that shootings would occur; a shooting death is not inherently especially heinous, atrocious, or cruel.  Cf. State v. Hamlette, 302 N.C. 490, 276 S.E.2d 338 (1980)xe "State v. Hamlette, 302 N.C. 490, 276 S.E.2d 338 (1980)" (especially heinous circumstance not supported where gunshot victim lived twelve days in hospital).  The critical factor in the sufficiency determination is whether the defendant's state of mind and the defendant's choice of actions render the death especially heinous, atrocious, or cruel.

The evidence shows defendant fired nine shots at the victim, all in rapid succession, from an automobile which he never left.  He inflicted no other injuries.  According to the pathologist, the lethal wound, which entered the victim's back and lacerated the aorta, rendered her unconscious within minutes.  Though death was not instantaneous, the victim did not linger and suffer for any prolonged period before death.  There is no evidence that defendant intended that his wife suffer a prolonged, tortuous death, or that she in fact suffered a prolonged, tortuous death.  The only reasonable inference to be drawn from the evidence is that defendant intended her death to be as instantaneous as he could make it.  That she might have remained conscious for a matter of minutes after being shot does not distinguish this case from the ordinary death-by-shooting cases.  [citation to Hamlette omitted].

State v. Stanley, 310 N.C. 332, 340, 312 S.E.2d 393, 398 (1984)xe "State v. Stanley, 310 N.C. 332, 340, 312 S.E.2d 393, 398 (1984)" (evidence insufficient to support the especially heinous circumstance; emphasis added).  Stanley recognizes that the defendant's intent is the point on which the determination of sufficiency of the evidence to support submission of the especially heinous circumstance should turn.  The Stanley opinion illustrates that the risk of causing prolonged suffering is not necessarily the gravamen of the analysis of the sufficiency of the evidence to support submission of the "especially heinous" aggravating circumstance.  Ms. Stanley and the victim in Hamlette, who lingered twelve days, obviously suffered.  But there was no affirmative evidence that those defendants specifically intended to cause extreme suffering.

Yvette Gay's legal guilt for the victims' deaths in this case was essentially based on compliant presence; her actions were minimal.  There was absolutely evidence that she played an affirmative role in planning the specific manner in which the crime would be accomplished.  Instead, the evidence show that Renwick Gibbs forced children to bind their mother, that Renwick Gibbs ignored the pleas of the children to not have her lie on a recent surgical incision, that Renwick Gibbs had all three bound within sight and hearing of one another, and that he discussed their impending deaths openly before all three, who were helpless to prevent either their own deaths or the deaths of their loved ones.
  Had the evidence shown that she participated in a plan to accomplish the killing in just the manner that Renwick Gibbs ultimately carried it out, then the "especially heinous" circumstance might validly have been applied to her.  There is no evidence, however, either that Yvette Gay joined in these actions, or that she knew in advance that Gibbs would take them, or even that she secretly approved of them.  To allow application of the "especially heinous" circumstance to her on the facts of this case would be to hold that guilt of murder by firearm automatically gives rise to the especially heinous, atrocious, or cruel circumstance.

The one opinion of this Court which lends any direct support to the submission of the "especially heinous" aggravator in Yvette Gay's case actually demonstrates the soundness of appellant's position.  In State v. Reese, 319 N.C. 110, 353 S.E.2d 352 (1985)xe "State v. Reese, 319 N.C. 110, 353 S.E.2d 352 (1985)", the trial court submitted the case to the jury in the first phase of Reese's capital trial both on the theory of premeditated and deliberated murder and on the theory of felony murder.

In its evidence, the state introduced Reese's statement to the police.  Reese had stated that he entered a store to rob it pursuant to a plan with a codefendant, Harmon, who had entered first; inside, he found that Harmon had stabbed the clerk to death.  Finding the evidence sufficient to support the verdict of Reese's guilt of felony murder, but insufficient to support that of a premeditated and deliberated killing, this Court noted that the evidence of Reese's guilt of felony murder "does not bear on the question of whether defendant committed premeditated and deliberate murder."  Id. at 144, 353 S.E.2d at 371 (emphasis in original).  This was recognition that even though Reese was responsible for the murder, having engaged in the robbery, the actual killer's murderous state of mind could not be imputed to him.

Paradoxically, the opinion later allows the "especially heinous" aggravating circumstance to be applied to Reese without discussing the issue of Reese's culpability.  This simply cannot and should not be harmonized with the holding in the guilt phase of the case.
  To declare Reese culpable for the especially heinous manner in which Harmon killed the clerk, when Harmon's acts were exclusively a function of his own independent mental processes and decisions would require the same type of imputation of intent which this Court explicitly rejected in the guilt phase of Reese.  Moreover, this section of the Reese opinion does not discuss the bearing of Eighth Amendment jurisprudence on the issue.

The Florida Supreme Court recently, however, without resort to constitutional analysis rejected application of a very similar aggravating circumstance circumstance ("especially wicked, evil, atrocious or cruel") to a capital defendant who had hired another to commit a murder.  Omelus v. Florida, 584 S.E.2d 563 (Fla. 1991)xe "Omelus v. Florida, 584 S.E.2d 563 (Fla. 1991)".  The Omelus victim had been stabbed and slashed over forty times, but there was no evidence that the defendant directed that the victim be killed in that manner; the evidence indicated that the defendant believed that a gun was to be the murder weapon.  In ordering resentencing, the Florida Court noted that "[u]nder these circumstances, where there is no evidence of knowledge of how the murder would be accomplished, we find that the heinous, atrocious, or cruel aggravating circumstance cannot be applied vicariously."  Id. at 566.

To permit the independent mental state of the accomplice who actually determined that the victim would die in an especially heinous, atrocious, or cruel manner to be imputed to the defendant is, however, the antithesis of the individualized capital sentencing mandated by the Eighth Amendment and would be at odds, therefore, with the fundamental nature of the North Carolina capital sentencing scheme.

Further, even assuming arguendo that the circumstance might be applied to a capital defendant who was a passive participant, the trial court must define the circumstance in its jury instructions with sufficient precision to avoid unconstitutional vagueness.  The intent component is at the heart of the various formulations of the especially heinous aggravating circumstance in North Carolina; the court's instructions must therefore define the circumstance in terms of the defendant's intent.  Otherwise, the circumstance violates the Eighth Amendment mandate that sentencing procedures be rationally connected to the goal of avoiding the arbitrary and capricious imposition of capital punishment.  Zant v. Stephens, supra.  Without such definition, on the facts of this case, the circumstance becomes vague and therefore susceptible of unconstitutional application, pulling individuals within its ambit on an arbitrary basis.  See Godfrey v. Georgia, 446 U.S. 420, 64 L.Ed.2d 398 (1980)xe "Godfrey v. Georgia, 446 U.S. 420, 64 L.Ed.2d 398 (1980)".  Maynard v. Cartwright, 486 U.S. ___, 100 L.Ed.2d 372 (1988)xe "Maynard v. Cartwright, 486 U.S. ___, 100 L.Ed.2d 372 (1988)".

In Yvette Gay's sentencing hearing, the jury instructions did not define the circumstance in terms of Yvette Gay's intent.  Indeed, the court's instructions, quoted above, did not refer to the defendant at all.  Absent an instruction directing the jury to make a determination of the existence of the aggravating circumstance on the basis of Yvette Gay's intent, the circumstance was not defined in a manner consistent with the previous limiting constructions of this Court, which all turn on the culpable mental state of the defendant.  See Hamlette, supra; see also, Stanley, supra.

The application of the circumstance was unconstitutional as on the facts of the case at bar because it was not rationally related to Yvette Gay's culpability.  In the alternative, the circumstance is unconstitutionally vague as applied because it was not connected to her intent in the court's instructions .

Appellant will not repeat the prejudice analysis made in section XII of the argument above, which is equally applicable to this error.  "Our cases establish that, in a State where the sentencer weighs aggravating and mitigating circumstances, the weighing of an invalid aggravating circumstance violates the Eighth Amendment."  Espinosa v. Florida, ___ U.S. ___, ___, 120 L.Ed.2d 854, 858 (per curiam) (especially wicked, evil, atrocious or cruel aggravating factor held unconstitutionally vague on facts of case)xe "Espinosa v. Florida, ___ U.S. ___, ___, 120 L.Ed.2d 854, 858 (per curiam) (especially wicked, evil, atrocious or cruel aggravating factor held unconstitutionally vague on facts of case)".
  Because the impermissible duplication of aggravation in the instant case was not harmless beyond a reasonable doubt, N.C. Gen. Stat. ╜15A-1443(b)xe "N.C. Gen. Stat. ╜15A-1443(b)", Yvette Gay must be resentenced.


xiii.
the trial court erred by failing to instruct the jury during the penalty phase to make the constitutionally required factual determination of Yvette Gay's state of mind and degree of participation concerning the killingstc "xiii.
the trial court erred by failing to instruct the jury during the penalty phase to make the constitutionally required factual determination of Yvette Gay's state of mind and degree of participation concerning the killings".

Assignment of Error No. 83.1 (Rp. 222).

Assignment of Error No. 103 (Rp. 224).

In a North Carolina capital trial, the jury at some point in the proceedings must make one of two sets of constitutionally mandated findings as a condition precedent to consideration of aggravating and mitigating factors.  Before proceeding with capital sentencing, the jury must have found either (1) that the defendant personally at least intended that the victim be killed or (2) that the defendant was a major participant in an underlying felony and acted with reckless indifference to human life.

In the instant case, the above findings were not made.  As has been discussed in Issue II above, the trial court's instructions in the first phase of the trial permitted the jury to return verdicts of guilt on both theories of first degree murder without making a finding of the defendant's mental state at the time of the killings.  Her state of mind at the time of the killings, therefore, may not be inferred from the guilty verdicts.

In the penalty phase, the one or more jurors found in mitigation that the defendant's participation as an accomplice had been relatively minor and that she had acted under the domination of another.  (Rpp. 171-72).  These findings, and the fact that the jury deliberated nearly ten hours before returning its verdicts, raise grave doubts that the jury would have resolved the issues of the defendant's state of mind and degree of participation in the killings against the defendant.  Because these issues were put in controversy by the evidence in the instant case, because they were not explicitly submitted to the jury, and because on the specific facts of this case they are not necessarily implicit in the jury's verdicts of guilt, Yvette Gay must be resentenced.

In Enmund v. Florida, 458 U.S. 782, 73 L.Ed.2d 1140 (1982),.i. the Supreme Court of the United States held that under the Eighth and Fourteenth Amendments, the death penalty constitutes disproportionate punishment for a defendant convicted of felony murder who was an accomplice and who did not kill, attempt to kill, or intend that a killing occur.  Enmund stands for the general proposition that the Eighth and Fourteenth Amendments require findings to assess whether the defendant had the requisite mental state to permit imposition of the death penalty.  As the Court explained in a later decision, .i.Cabana v. Bullock, 474 U.S. 376, 88 L.Ed.2d 704 (1986)xe "Enmund v. Florida, 458 U.S. 782, 73 L.Ed.2d 1140 (1982),.i. the Supreme Court of the United States held that under the Eighth and Fourteenth Amendments, the death penalty constitutes disproportionate punishment for a defendant convicted of felony murder who was an accomplice and who did not kill, attempt to kill, or intend that a killing occur.  Enmund stands for the general proposition that the Eighth and Fourteenth Amendments require findings to assess whether the defendant had the requisite mental state to permit imposition of the death penalty.  As the Court explained in a later decision, .i.Cabana v. Bullock, 474 U.S. 376, 88 L.Ed.2d 704 (1986)", "Enmund . . . imposes a categorical rule:  a person who has not in fact killed, attempted to kill, or intended that a killing take place or that lethal force be used may not be sentenced to death."  Id. at 386, 88 L.Ed.2d at 716 (emphasis added).

In Tison v. Arizona, 481 U.S. 137, 95 L.Ed.2d 127 (1987)xe "Tison v. Arizona, 481 U.S. 137, 95 L.Ed.2d 127 (1987)", the Supreme Court clarified its holding in Enmund with respect to a particular category of accomplices, ruling that the Eighth and Fourteenth Amendments do not prohibit the imposition of the death penalty on a defendant who is a major participant in a felony and whose conduct demonstrates reckless indifference to the value of human life.  Id. at 158, 95 L.Ed.2d at 145.  The broad teaching of Enmund was, however, carried forward into Tison intact.

A critical facet of the individualized determination of culpability required in capital cases is the mental state with which the defendant commits the crime.  Deeply ingrained in our legal tradition is the idea that the more purposeful is the criminal conduct, the more serious is the offense, and, therefore, the more severely it ought to be punished.

Tison at 156, 95 L.Ed.2d at 143.

Tison therefore reiterates the teaching of Enmund that the Eighth and Fourteenth Amendments forbid imposition of the death penalty in the case of a minor actor not shown to have had any of the requisite culpable mental states.  Id. at 156, 95 L.Ed.2d at 144.  In short, in Enmund, Cabana, and Tison, the Supreme Court ruled unequivocally that in a case in which an Enmund/Tison issue arises, proof of a requisite mental state is a mandatory factual predicate for the imposition of the death penalty.  Cabana v. Bullock, supra, 474 U.S. at 390, 88 L.Ed.2d at 704.

In Cabana, the Supreme Court further ruled that an Enmund/Tison question is a question of fact and that the states have primary responsibility to establish adequate factfinding procedures concerning the issue.  North Carolina law clearly designates the jury as the trier of fact for issues arising under Enmund and Tison.  State v. Reese, 319 N.C. 110, 147-49, 353 S.E.2d 352 (1987)xe "State v. Reese, 319 N.C. 110, 147-49, 353 S.E.2d 352 (1987)"; State v. Stokes, 308 N.C. 634, 651, 304 S.E.2d 184 (1983)xe "State v. Stokes, 308 N.C. 634, 651, 304 S.E.2d 184 (1983)".
  In Stokes, there was strong evidence that the defendant personally had struck the fatal blows in a robbery murder; nevertheless, because the state introduced his statement claiming that he was only the lookout, the trial court's failure to submit the Enmund issue necessitated a new sentencing hearing.  See also, State v. Reese, supra (defendant's statement, though in conflict with other prosecution evidence).  In sum, when evidence in a case raises an issue of fact concerning the defendant's state of mind at the time of the killing, the trial court must submit the Enmund issue to the jury for resolution.

In the instant case, there was substantial evidence in the record showing that the defendant was a minor actor who neither killed nor herself intended that lethal force be used.  She testified that before leaving for the Farris residence, she told Renwick Gibbs that she did not want to go, but that he told her that she was going whether she wanted to or not because he wanted her to see what it would be like if she left him.  (Tpp. 913-14)  She testified that her minimal participation outside the house in the breaking and entering (i.e., propping guns against the house at Gibbs's direction and listening at a door at Gibbs's direction) were motivated by her fear of Renwick Gibbs and were preceded by Gibbs's statements that she should not try anything, that he did not trust her, and that he would kill her where she stood.  At some point on the outside the house, she told him that she was tired and that she did not want to go on; he repeated that she was going on whether she liked it or not.  Inside, she pointed a gun at the Farrises because Gibbs held a gun on her.  (Tpp. 923-25, 929-30)  This testimony clearly raised an issue of fact concerning Yvette Gay's state of mind, intent, and degree of participation at the time of and after the entry into the Farris residence.

Moreover, the evidence is uncontradicted that Yvette would not shoot the victims.  (Tpp. 593, 939)  While this evidence does not dispositively show that Yvette had no intent to kill or use deadly force, at the very least it raises an issue of fact concerning her state of mind at the time of the killings.

On the facts of a specific case the guilt phase verdict and the uncontradicted nature of the state's evidence may dispense with the necessity for the submission of the Enmund/Tison issue in the penalty phase.  In State v. Stokes, this Court noted that the theory upon which a jury bases its verdict of guilt of first degree murder can obviate the need for an Enmund finding.  308 N.C. at 651 n.1, 304 S.E.2d at n.1.  See also State v. Hunt, 323 N.C. 407, 373 S.E.2d 400 (1988)xe "State v. Hunt, 323 N.C. 407, 373 S.E.2d 400 (1988)" (Enmund inapplicable where uncontroverted evidence showed accomplice intended that victims would be killed and played an active role in the killings).  Accord, State v. Oliver, 309 N.C. 326, 307 S.E.2d 304 (1983)xe "State v. Oliver, 309 N.C. 326, 307 S.E.2d 304 (1983)" (each codefendant killed a victim); State v. Wilson, 322 N.C. 407, 373 S.E.2d 400 (1988)xe "State v. Wilson, 322 N.C. 407, 373 S.E.2d 400 (1988)" (although court charged on guilt by acting in concert, evidence uncontradicted that defendant personally inflicted fatal wounds).

However, verdicts of guilt do not necessarily equate with Enmund/Tison findings where, as here, the court's guilt phase instructions on acting in concert made possible the jury's return of verdicts of guilt on both theories of first degree murder without inquiry into Yvette Gay's mental state vis-a-vis the killings.  As has been discussed in Issue II above, the jurors reasonably could have interpreted the court's instructions on premeditated and deliberate murder, on felony murder, and on acting in concert to permit return of guilty verdicts upon a finding that only Renwick Gibbs, and not Yvette Gay, intended to kill the victims.
  If the verdicts were based on this theory of accomplice complicity, the Enmund/Tison inquiry was completely bypassed.

Moreover, there was evidence in the case that Yvette's presence at the Farris residence and her minimal actions both before arriving and during the incident were the product of Renwick Gibbs's domination.  Although the jury failed to find duress as an affirmative defense to burglary in the first phase of the trial,
 evidence of Gibbs's domination was not thereby rendered irrelevant to the Enmund\Tison issue.  As a matter of law, duress was not available as a defense to premeditated and deliberate murder, and the jury would not have considered the effect of Gibbs's domineering behavior on Yvette at the time of the killings.
  Furthermore, the jury's determination that the defendant had not established by a preponderance of the evidence the affirmative defense of duress in the first phase did not preclude a jury determination in the penalty phase that the state had not borne its burden of proving beyond a reasonable doubt the Enmund/Tison factual predicate.  See generally, State v. Johnson, 298 N.C. 47, 75, 257 S.E.2d 597, 617 (1979)xe "State v. Johnson, 298 N.C. 47, 75, 257 S.E.2d 597, 617 (1979)" (state carries burden of proving beyond a reasonable doubt all issues that are factual predicates to imposing death penalty).  See also, Mullaney v. Wilbur, 421 U.S. 684, 44 L.Ed.2d 508 (1975)xe "Mullaney v. Wilbur, 421 U.S. 684, 44 L.Ed.2d 508 (1975)" and Patterson v. New York, 432 U.S. 197, 53 L.Ed.2d 281 (1977)xe "Patterson v. New York, 432 U.S. 197, 53 L.Ed.2d 281 (1977)" (prosecution bears burden of proving all facts required for guilt or increased culpability).

The evidence concerning Gibbs's domination, which the jury deemed insufficient to establish duress by a preponderance of the evidence on the one offense to which the defense was made applicable by the court's instructions (burglary), certainly may have been sufficient to raise a reasonable doubt in the minds of rational jurors concerning the Enmund/Tison issue, on which the state had the burden of proof.  Had that issue been squarely and straightforwardly framed in the penalty phase, evidence of Gibbs's domination would have gone directly to the questions of whether Yvette personally ever had a culpable mental state, and of the extent to which she may be said to have participated in the underlying felony at the time of the killings.  These are the core inquiries under the Enmund/Tison standard.

It is no answer to the court's failure to submit the Enmund/Tison issue that the jury was not precluded from considering as mitigation the evidence of domination or extent of the defendant's participation.
  Enmund and Tison do not involve the weighing of competing factors in the capital sentencing decision.  They instead mandate a threshold inquiry which must be conducted before consideration of aggravation and mitigation is begun.  If evidence of Yvette Gay's domination by Renwick Gibbs and of her minimal participation in the criminal episode are relevant to the Enmund/Tison inquiry, as surely it is, a jury of North Carolina citizens must determine whether or not this evidence generated a reasonable doubt.  State v. Stokes; State v. Reese.

Some portion of the jury in fact found in mitigation (1) that the defendant's participation as an accomplice was relatively minor and (2) that she had acted under the domination of another.  In light of these findings, it indeed cannot be said beyond a reasonable doubt that the jury unanimously would have resolved an explicit submission of the Enmund/Tison issue  against the defendant.

Where the record is silent on whether or not the jury necessarily found in the guilt/innocence phase of the trial what Enmund and Tison mandate, and where the trial court did not submit the Enmund/Tison issue in the penalty phase, the defendant must be afforded a new sentencing hearing at which the Enmund/Tison inquiry is explicitly framed by the trial court for the jury's consideration.  If the jury cannot determine beyond a reasonable doubt that the defendant either intended to kill or that she was a major participant in the episode and acted with reckless indifference to human life, or if they cannot unanimously resolve this inquiry, life sentences must be imposed.  If the jury resolves the Enmund/Tison inquiry beyond a reasonable doubt in the state's favor, then it will proceed to consider and weigh the evidence of aggravation and mitigation.


xiv.
the trial court committed prejudicial error by failing to submit to the jury non-statutory mitigating factors which were specifically requested by the defendant and which were supported by the evidencetc "xiv.
the trial court committed prejudicial error by failing to submit to the jury non-statutory mitigating factors which were specifically requested by the defendant and which were supported by the evidence".

Assignment of Error No. 95 (Rp. 223).

The trial court in a North Carolina capital sentencing proceeding must submit for consideration by the jury on the issue of the proper sentence not only any mitigating factor listed at  N.C. Gen. Stat. ╜15A-2000(f)xe "N.C. Gen. Stat. ╜15A-2000(f)" which is supported by the evidence, but also any other factor requested by the defendant which both is supported by the evidence and is capable of being perceived as mitigating by a reasonable juror.  State v. Johnson, 298 N.C. 355, 259 S.E.2d 752 (1979)xe "State v. Johnson, 298 N.C. 355, 259 S.E.2d 752 (1979)".  This duty is mandated not only by North Carolina law but also by the Eighth and Fourteenth Amendmentsxe "Eighth and Fourteenth Amendments".

[T]he Eighth and Fourteenth Amendments require that the sentencer ... not be precluded from considering, as a mitigating factor, any aspect of a defendant's character or record and any of the circumstances of the offense that the defendant proffers as a basis for a sentence less than death.

Lockett v. Ohio, 438 U.S. 586, 604, 57 L.Ed.2d 973, 990 (1978)xe "Lockett v. Ohio, 438 U.S. 586, 604, 57 L.Ed.2d 973, 990 (1978)" (statute allowed consideration of only three mitigating circumstances; emphasis in original).  Accord, Eddings v. Oklahoma, 455 U.S. 104, 71 L.Ed.2d 1 (1982)xe "Eddings v. Oklahoma, 455 U.S. 104, 71 L.Ed.2d 1 (1982)" (unconstitutional for sentencer to refuse to consider defendant's troubled youth in mitigation).

Where a North Carolina trial court erroneously refuses a request for submission of a non-statutory mitigating circumstance, the state on appeal must show harmlessness beyond reasonable doubt.  State v. Benson, 323 N.C. 318, 372 S.E.2d 517 (1988)xe "State v. Benson, 323 N.C. 318, 372 S.E.2d 517 (1988)".  This Court has noted that any reasonable doubt regarding the submission of a mitigating circumstance should be resolved in favor of the defendant.  State v. Wilson, 322 N.C. 117, 367 S.E.2d 589 (1988)xe "State v. Wilson, 322 N.C. 117, 367 S.E.2d 589 (1988)".

In the instant case, the trial court refused to submit to the jury the following non-statutory mitigating circumstances.

The character, habits, mentality, propensities and activities of the defendant indicate that she is unlikely to commit another crime.  (Rp. 124)

The Defendant at the time of the crime possessed symptoms of the Battered Spouse consistent with the Battered Spouse Syndrome.  (Rp. 123)

The Defendant's mother is chronically mentally ill.  (Rp. 123)

With regard to the first of these omitted circumstances, no other submitted mitigating factor directed the jury's attention to the issue posed by it.  Some juror or jurors explicitly found the clearly supported mitigating circumstances of the defendant's lack of significant criminal history and of the absence of any history of violent behavior.  (Rpp. 171-72)  This was recognition that she had in the past led an essentially law-abiding life and that she had not harmed or attempted to harm others in the past.  The issue of her propensity for future for criminal behavior, however, was never framed, although the issue is at the heart of the capital sentencing decision.  "[A]ny sentencing authority must predict a convicted person's probable future conduct when it engages in the process of determining what punishment to impose."  Jurek v. Texas, 428 U.S. 262, 275, 49 L.Ed.2d 929, 940 (1976)xe "Jurek v. Texas, 428 U.S. 262, 275, 49 L.Ed.2d 929, 940 (1976)" (opinion of Stewart, Powell, and Stevens, JJ.) (upholding Texas capital sentencing statute mandating submission of issue of defendant's future dangerousness).  Cf. State v. Johnson, 298 N.C. 47, 257 S.E.2d 597 (1979)xe "State v. Johnson, 298 N.C. 47, 257 S.E.2d 597 (1979)" (prosecutorial argument on need for specific deterrence not error).

Evidence presented in support of other mitigating circumstances found by the jury would also have supported the distinct circumstance of lack of future dangerousness.  Although the jurors rejected the circumstance that the murder was committed under the influence of mental or emotional disturbance (Rp. 171), one or more found that her capacity to appreciate the criminality of her conduct or to follow the law was impaired.  (Rp. 172)  There was no evidence in the case that Yvette was impaired by use of liquor or drugs.  All the evidence of impairment necessarily was rooted in the evidence of her relationship with Renwick Gibbs, which, according to Dr. Rollins, gave rise to what Dr. Rollins diagnosed as atypical dissociative disorder.  (Tp. 1235)  Although clearly rejecting this mental health terminology,
 a juror or jurors found that Yvette had acted under the domination of Gibbs, that her actual participation in the offenses was relatively minor, and that the killings were Gibbs's idea.  They also found that she had experienced repeated abuse in the past.  (Rpp. 171-74)  The notion that Yvette Gay's complicity in the offenses was directly related to the peculiar nature of her relationship with Gibbs clearly had currency in the jury's nearly ten hours of deliberations.  Rational jurors, prompted by the submission of the mitigating circumstance of lack of future dangerousness, could have reasoned that such a relationship was unlikely to occur during her service of a life sentence or sentences.  Rational jurors could further have taken into account the common sense principle that people often mature as they grow older.

In the instant case, the requested but not submitted mitigating circumstance that the defendant was unlikely to commit crime in the future, while clearly supported by some of the same evidence which supported the other found mitigating circumstances noted above, was a distinct aspect of the mitigation present in the case.

The principle that mitigating circumstances may be interrelated and supported by some of the same evidence and yet be worthy of distinct consideration by sentencing jurors is illustrated by this Court's decision in State v. McKoy, 327 N.C. 31, 394 S.E.2d 426 (1990)xe "State v. McKoy, 327 N.C. 31, 394 S.E.2d 426 (1990)", on remand from the United States Supreme Court's determination in McKoy v. North Carolina, 494 U.S. ___, 108 L.Ed.2d 369 (1990)xe "McKoy v. North Carolina, 494 U.S. ___, 108 L.Ed.2d 369 (1990)" that the former North Carolina practice of conditioning consideration of mitigation on jury unanimity violates the Eighth Amendment.  This Court ordered resentencing where the jury, under unconstitutional unanimity instructions, had not found the mitigating circumstances of mental or emotional disturbance, of untreated mental or emotional disturbance, or of aggravation of mental or emotional disturbance by poor physical health.  As in the instant case, the McKoy jury unanimously had found that the defendant's appreciation of the criminality of his conduct or his ability to conform his conduct to the law was impaired.

Concerning the obviously interrelated unfound mitigation in McKoy, all of which was supported by much of the same evidence, this Court noted that "[s]ome, but not all, jurors may have found credible the evidence in support of some or all of these circumstances and that the nonstatutory circumstances had mitigating value."  Id. at 45, 394 S.E.2d  at 434.  Thus, McKoy acknowledges that each unfound mitigating circumstance in that case had mitigating potential.  This distinct consideration of closely related facets of a defendant's character or experience is no more than Lockett and Skipper mandate -- separate consideration of "any aspect" upon which a juror might base a decision to vote for life.

The fact that no witness offered the explicit opinion that Yvette was not likely to commit crime in the future is beside the point.  In State v. Sanders, 327 N.C. 319, 395 S.E.2d 412 (1990)xe "State v. Sanders, 327 N.C. 319, 395 S.E.2d 412 (1990)", another case in which McKoy error was held prejudicial, the jury unanimously found the submitted mental disturbance mitigating circumstance, but failed unanimously to find the submitted impairment circumstance.  There was no evidence of use of an impairing substance.

There was evidence in Sanders that the defendant had been suffering from significant mental illness and that he exhibited antisocial traits, that his affect was labile and inappropriate, that he resisted medical treatment, and that he had an I.Q. of seventy-two, placing him in the borderline of mental retardation.  This Court noted the following concerning this evidence:


Though this evidence does not explicitly address defendant's capacity to appreciate the criminality of his conduct or to conform his actions to the requirements of the law, it is nevertheless sufficient to allow a reasonable juror examining defendant's behavior, mental problems, and intelligence to conclude that defendant's capacity was impaired.

Id. at 344, 395 S.E.2d at 428.

The primacy of the principle that consideration of relevant aspects of a capital defense may not be impaired mandated the result in State v. Stager, 329 N.C. 278, 406 S.E.2d 876 (1991)xe "State v. Stager, 329 N.C. 278, 406 S.E.2d 876 (1991)", where this Court found McKoy error prejudicial even though the only unfound mitigating circumstance was the residual circumstance of any other matter that the jury found mitigating.  N.C. Gen. Stat. ╜15A-20000(f)(9)xe "N.C. Gen. Stat. ╜15A-20000(f)(9)".  The jury had unanimously found in mitigation

(1) that "the defendant has raised two fine children"; (2) that "the defendant is an active and helpful church member"; (3) that "the defendant is and has been a good friend to many people"; [and] (4) that "the defendant has no significant criminal record"[.]

Id. at 326, 406 S.E.2d at 903.  In reversing, the Stager opinion notes that the following concerning the evidence supporting the residual circumstance:

[S]ubstantial evidence tended to show that the defendant worked with numerous young people and acted like a mother to children other than her own.  Carol Galloway, a member of the defendant's church congregation, testified that the defendant would often babysit for her.  The defendant would take Galloway's son to McDonald's to get a Happy Meal, buy him toys and take him to the park.  Gretta Burch, a student at Wake Forest University, testified that the defendant was "like a second mom."  In addition, Burch testified that the defendant had written her letters while she was away at school and that she could depend on the defendant for advice.

Id. at 326, 406 S.E.2d at 903.  This mitigation was held not subsumed by the "active and helpful church member" and "good friend to many people" circumstances, which were found.

In sum, the defendant was precluded from directing the jury's attention to her lack of future dangerousness, a significant aspect of her mitigation case which was not subsumed by other submitted mitigating factors, an aspect which properly is at the heart of the capital sentencing decision.

Moreover, the court failed to submit the Battered Spouse mitigating circumstance requested by the defendant.  Although the jury rejected the mental or emotional disturbance mitigating circumstance as not having been proved by a preponderance of the evidence, Dr. Rollins's testimony concerning the Battered Spouse Syndrome contained mitigating information not present in the mental disturbance circumstance.  In considering the mental disturbance mitigator, the jurors likely considered Dr. Rollins's testimony regarding atypical dissociative disorder.  Dr. Rollins described atypical dissociative disorder as a condition which results from abuse or domination and which involves difficulties with "identity, memory, or consciousness"; he equated it with "brainwashing" and testified that it is most commonly seen in people who have been in cults, who have been controlled by terrorists, or who have been prisoners of war.  (Tp. 1235)  Jurors who credited much of the mitigation evidence nevertheless may have been unwilling to equate Yvette's experience with that of hostages held in Beirut or prisoners of war held in Southeast Asia.

The testimony concerning the Battered Spouse Syndrome, in contrast, was directly related to Yvette Gay's actual situation.  Dr. Rollins testified that her behavior was typical of what was seen in this syndrome.  Most significantly, his testimony on this point went directly to the paradoxical nature of Yvette's relationship with Gibbs.  Because she had so little self esteem, his sporadic positive attention was reinforcement enough keep her in a painful relationship.  (Tpp. 1237-38)  The Battered Wife Syndrome testimony tended to bring consistency between the fact that she stayed with Gibbs and considered herself to be in love with him and the fact that her life with him was, on the whole, a domestic morass of abuse and domination.  Further, Dr. Rollins specifically testified that the incomplete content of Yvette's confession, i.e., that she told the officers that she had been present at the killings but omitted information about Gibbs's abuse, was consistent with the syndrome.  (Tp. 1335)   Whereas jurors may have seen "atypical dissociative disorder" as either vague or not applicable to Yvette Gay, the battered spouse syndrome evidence was directly applicable to her situation and had probative aspects that the mental disorder evidence did not possess, aspects which the defendant had a right to have submitted as a mitigating factor.  Lockett v. Ohio, supra.

Finally, the trial court refused to submit as a mitigating circumstance that the defendant's mother was chronically mentally ill.  Although a juror or jurors found that Yvette was the "product of a dysfunctional home environment" (Rp. 174), there were aspects of the evidence of her mother's illness which had significance beyond family dysfunction, the way in which the group behaved or what happened to them as a group (e.g. the necessity of frequent moves because the father could or would not work).  The primary female identification figure in Yvette Gay's life was a profoundly mentally ill person.  Submission of the mother's illness as a discrete circumstance would have caused jurors to consider, inter alia, how her identity may have been damaged by her mother illness, leaving her vulnerable to the likes of Renwick Gibbs.  Family dysfunction was an aspect of the mitigation case separate from the mother's illness, although the two were obviously related.  Cf. State v. Stager, supra.

The failure of the trial court to submit these circumstances, each of which was supported by the evidence, was prejudicial error.  Where a single juror may have been unconstitutionally precluded from considering a single mitigating circumstance, resentencing is required.  State v. McNeil, 327 N.C. 388, 395 S.E.2d 106 (1990)xe "State v. McNeil, 327 N.C. 388, 395 S.E.2d 106 (1990)" (McKoy error).  Given the significance of even "nuances of character and circumstance"
 in the capital sentencing decision, it cannot be said beyond a reasonable doubt that the error here was harmless.  Resentencing is required.


xv.
the trial court erred by refusing to give peremptory instructions on those mitigating circumstances for which the factual predicate was uncontradictedtc "xv.
the trial court erred by refusing to give peremptory instructions on those mitigating circumstances for which the factual predicate was uncontradicted".

Assignment of Error No. 96 (Rp. 223).

The defendant requested in writing peremptory instructions on all mitigating circumstances.
  (Rp. 122)  The trial court gave a peremptory instruction only on the mitigating circumstance of the defendant's lack of criminal history.  (Rp. 2152)  Because the court did not peremptorily instruct the jury concerning the other mitigating circumstances which were supported by uncontroverted evidence, and because the record does not show that these circumstances were not erroneously rejected on the basis of evidentiary insufficiency, the defendant must be resentenced.

"Where ... all of the evidence in [a capital prosecution], if believed, tends to show that a particular mitigating circumstance does exist, the defendant is entitled to a peremptory instruction on that circumstance."  State v. Johnson, 298 N.C. 47, 76, 257 S.E.2d 597, 618 (1979)xe "State v. Johnson, 298 N.C. 47, 76, 257 S.E.2d 597, 618 (1979)" (defendant not entitled to peremptory instruction on impaired capacity because evidence was in dispute).  "A peremptory instruction tells the jury that if it finds that the fact exists as all the evidence tends to show, it will answer the question put to it in the manner directed by the trial judge."  State v. Huff, 325 N.C. 1, 59, 381 S.E.2d 635, 669 (1989)xe "State v. Huff, 325 N.C. 1, 59, 381 S.E.2d 635, 669 (1989)".  Under such an instruction, jurors may still reject the circumstance on the basis that the supporting evidence was not credible.  Id.  However, "[i]f so requested and if defendant is otherwise entitled to it, it will be error for the trial judge not to give [a peremptory instruction]."  Johnson at 77, 257 S.E.2d at 619 (defendant failed to request peremptory instruction on circumstance).

A proper peremptory instruction on an uncontroverted non-statutory mitigating circumstance informs each juror that if he or she finds the circumstance factually supported, "and all the evidence shows that this is true, and if you find that this has mitigating value, you would so indicate by having your foreman write, "Yes" in the space after this mitigating circumstance on the form."  State v. Huff at 59, 381 S.E.2d at 668.  The trial court in Huff had utilized this form of peremptory instruction for non-statutory mitigating circumstances; this Court noted that "the trial court did not err here by instructing the jury to do exactly what in Fullwood we said it must do." Id. at 59, 381 S.E.2d at 668.

Most of the circumstances which were factually supported by uncontroverted evidence entitling the defendant to peremptory instructions were non-statutory circumstances.  See State v. Fullwood, 323 N.C. 371, 373 S.E.2d 518 (1988)xe "State v. Fullwood, 323 N.C. 371, 373 S.E.2d 518 (1988)" (jurors must determine whether non-statutory mitigating circumstances have mitigating value).
  See generally State v. Johnson, supra. (discussing distinction between non-statutory and statutory mitigating circumstances).  The mitigating potential of non-statutory mitigating circumstances, however, may not be compromised by the manner in which they are brought before the jury.  State v. Cummings, 326 N.C. 298, 389 S.E.2d 66 (1990)xe "State v. Cummings, 326 N.C. 298, 389 S.E.2d 66 (1990)" (reversible error where non-statutory mitigating circumstances were not listed in writing on sentencing findings sheets along with statutory circumstances).

A peremptory instruction on a mitigating circumstance in a capital sentencing proceeding eliminates the potential for a juror's rejecting mitigation on the erroneous basis that the evidence did not establish the basic factual foundation for a particular circumstance.  As such it serves one of the basic goals of the Eighth Amendment.

[Furman v. Georgia, 408 U.S. 238, 33 L.Ed.2d 346 (1972)xe "Furman v. Georgia, 408 U.S. 238, 33 L.Ed.2d 346 (1972)"] mandates that where discretion is afforded a sentencing body on a matter so grave as the determination of whether a human life should be taken or spared, that discretion must be suitably directed and limited so as to minimize the risk of wholly arbitrary and capricious action.

Gregg v. Georgia, 428 U.S. 153, 189, 49 L.Ed.2d 859, 883 (1976)xe "Gregg v. Georgia, 428 U.S. 153, 189, 49 L.Ed.2d 859, 883 (1976)" (opinion of Stewart, Powell, and Stevens, JJ.).

Appellant recognizes that a peremptory instruction does not bypass jurors' credibility judgments concerning even uncontradicted evidence where the adverse party generally denies the fact in dispute.  Chislom v. Hall, 255 N.C. 374, 121 S.E.2d 726 (1961)xe "Chislom v. Hall, 255 N.C. 374, 121 S.E.2d 726 (1961)".  This is so, however, with regard to the factual basis for a mitigating circumstance whether it is a statutory or non-statutory circumstance.  The statutory/non-statutory distinction inheres in what jurors are instructed to do with established fact.  With non-statutory circumstances, they determine whether the circumstance is factually established, whether it is mitigating, and what weight to give it; with statutory circumstances, they determine whether the circumstance is factually established and then are instructed to give the circumstance some weight if they find it factually established, although how much weight is still the jurors' to determine.  See generally State v. Fullwood, supra.

In the instant case, the factual predicates for a number of the non-statutory circumstances which were submitted were not contradicted by the evidence.  The factual predicate for the mitigating circumstance of Yvette Gay's positive adjustment to incarceration was clearly established without contradiction by the testimony of two matrons and several participants in a jail ministry.  (Tpp. 1369, 1826-68)  No juror found this circumstance in mitigation.  (Rp. 180)  Cf. Skipper v. South Carolina, 476 U.S. 1, 90 L.Ed.2d 1 (1986)xe "Skipper v. South Carolina, 476 U.S. 1, 90 L.Ed.2d 1 (1986)" (reversible error to preclude consideration of positive adjustment to incarceration).  Similarly, there was no evidence contradicting the circumstances that at the time of the crime Yvette Gay was gainfully and regularly employed and that she had worked most of her adult life.  (e.g., Tpp. 885, 957-58)  No juror found either circumstance.  (Rp. 172).  Cf. State v. McNeil, 327 N.C. 388, 395 S.E.2d 106 (1990)xe "State v. McNeil, 327 N.C. 388, 395 S.E.2d 106 (1990)" (defendant's employment held potentially mitigating).  Likewise, there was no evidence contradicting the circumstances that she completed high school, that she provided counselling and witnessed to others while incarcerated, and that she lived in a bus at the time of the crime.  (e.g. Tpp. 406, 884, 1827-39)  Cf. State v. Ali, 329 N.C. 394, 407 S.E.2d 183 (1991)xe "State v. Ali, 329 N.C. 394, 407 S.E.2d 183 (1991)" (religious practice potentially mitigating); State v. Turner, 330 N.C. 249, S.E.2d 410 S.E.2d 847 (1991)xe "State v. Turner, 330 N.C. 249, S.E.2d 410 S.E.2d 847 (1991)" (defendant learned to read during previous incarceration).

Moreover, it is important to bear in mind that under the court's instructions (e.g., Rp. 136, lines 14-16), which were consistent with McKoy v. North Carolina, 494 U.S. ___, 108 L.Ed.2d 369 (1990), the indication on the jury's sentencing and recommendation sheet that a mitigating circumstance was found is an indication only that the circumstance was found by one or more jurors.  It follows that it is impossible to say that the failure to peremptorily instruct on an uncontradicted mitigating circumstance which the foreperson marked on the recommendation sheet did not adversely affect the deliberations of eleven jurors' consideration of that circumstance.  In State v. McNeil, 327 N.C. 388, 395 S.E.2d 106 (1990)xe "State v. McNeil, 327 N.C. 388, 395 S.E.2d 106 (1990)", the trial court instructed in violation of McKoy v. North Carolina.  The McNeil verdict forms indicated only that jurors unanimously had found one or more of six submitted mitigating circumstances without specifying which had been found unanimously and which had been had not.  The prejudice analysis turned on whether or not two or more mitigating circumstances were supported by the evidence.  If two were supported, the court could not assume the error harmless, for it could not be determined that only one had been found.

In the instant case, the error is similarly resistant to quantitative analysis.  There is no way to determine how many jurors found and did not find each circumstance marked by the foreperson on the verdict sheets and no way to determine that the failure to instruct peremptorily did not impair consideration of such circumstances.  This means that the error extended to the "found" and uncontradicted circumstances of past abuse,
 financial support of family,
 Christian conversion,
 remorse,
 plan having been Gibbs's idea,
 lack of history of violence,
 and admission of culpability and cooperation with the authorities.

Further, it is no answer that jurors may have rejected the mitigating circumstances in question on the basis of a determination that they had no mitigating value or that the uncontradicted evidence was not credible.  In State v. Pakulski, 319 N.C. 562, 356 S.E.2d 319 (1987)xe "State v. Pakulski, 319 N.C. 562, 356 S.E.2d 319 (1987)" the defendant's murder conviction was based on one of two theories, one of which was invalid; the verdict sheet reflected only a general verdict of guilty.  In this situation, reversal was mandated, the court being unable to determine on what theory the jury had based the verdict.  The reasoning in Pakulski informs the issue at hand in this case.

Where the trial judge has submitted the case to the jury on alternative theories, one of which is determined to be erroneous and the other properly submitted, and we cannot discern from the record the theory upon which the jury relied, this Court will not assume that the jury based its verdict on the theory for which it received a proper instruction.  Instead, we resolve the ambiguity in favor of the defendant.  E.g., State v. Belton, 318 N.C. 141, 162, 347 S.E.2d 755, 768 (1986)xe "State v. Belton, 318 N.C. 141, 162, 347 S.E.2d 755, 768 (1986)".

Id. at 574, 356 S.E.2d at 326.

In Belton, evidence of three separate sexual assaults had been available at trial to satisfy the state's burden of proof on an element of first degree kidnapping.  Use of evidence of either of two of the three assaults would have been a double jeopardy violation, because the defendants had each been convicted, based on that evidence, of two sexual offenses which had been joined for trial with the kidnapping.  The defendants had not been indicted for the third assault; had the jury used the evidence of the third assault, no double jeopardy violation would have obtained.  There was, however, no way to determine that the kidnapping conviction was not based on one of the two other assaults.  "In analogous situations ... this Court has held that it cannot assume the jury adopted a theory favorable to the state; instead, the Court has construed the ambiguity in favor of defendant."  Belton at 162, 347 S.E.2d at 768.  The more general proposition stated in the Belton opinion, which should forcefully inform the resolution of the issue at hand, is that "appellate courts cannot assume, simply because the jury could have found a fact to exist, that it did so."  Id. at 163, 347 S.E.2d at 769 (emphasis in original).  In the case at bar, this Court should not assume that jurors rejected a mitigating circumstance on a particular basis, simply because they could have done so.

Appellant concedes that her argument on this issue assumes that a peremptory instruction as to the factual predicate for a non-statutory mitigating circumstance may make a difference in a juror's finding on that circumstance.  Civil litigants certainly concern themselves with the effects of such instructions.
  Further, our law assumes not only that jurors follow the court's instructions, State v. Long, 280 N.C. 633, 187 S.E.2d 47 (1972)xe "State v. Long, 280 N.C. 633, 187 S.E.2d 47 (1972)", but also that jurors attend closely to what the judge says.  "[T]he judge should recognize that he occupies a position exalted in the eyes of the jury, who must view him as an expert in the appraisal of testimony presented and in the perception of its truth or falsehood by virtue of his legal training and experience on the bench."  State v. Stanley, 292 N.C. 160, 162, 232 S.E.2d 680, 682 (1966)xe "State v. Stanley, 292 N.C. 160, 162, 232 S.E.2d 680, 682 (1966)" (reversed for court's expression of opinion on witness credibility).

While the trial court's proper peremptory instruction concerning the factual predicate for a non-statutory mitigating circumstance is a persuasive advantage for the defense, it is, as noted above, also a bulwark against the kind of arbitrary behavior the law struggles to banish from capital sentencing.  There can be no debate that some of the rejected but uncontroverted non-statutory mitigating factors in the instant case were both patently potentially mitigating and credibly established:  adjustment to incarceration, financial aid to family, employment history, and cooperation with the investigation are such circumstances.  Again, it cannot be assumed that simply because a juror could have rejected mitigating circumstances on a legally acceptable basis, he or she did so.  This is certainly the case where the defendant took steps to eliminate the potential for arbitrary behavior.

This potential is most starkly drawn in the case of the submitted but unfound statutory mitigating circumstances of commission of the offense under mental or emotional disturbance, which no juror found (Rp. 171), and impaired capacity (Rp. 172), which was found by one or more jurors.  These legislatively identified circumstances have mitigating value as a matter of law.  State v. Kirkley, 308 N.C. 196, 302 S.E.2d 144 (1983)xe "State v. Kirkley, 308 N.C. 196, 302 S.E.2d 144 (1983)".

The factual predicate for these statutory circumstances was uncontradicted.  The state offered neither expert nor lay testimony to contradict Dr. Rollins's testimony that the defendant had been under the influence of a mental disorder at the time of the offense and that her capacity had been impaired.  Cf. State v. Smith, 305 N.C. 691, 292 S.E.2d 264 (1982)xe "State v. Smith, 305 N.C. 691, 292 S.E.2d 264 (1982)" (expert testimony supporting impaired capacity mitigating circumstance contradicted by lay opinion; peremptory instruction properly denied).  The failure to peremptorily instruct also extended to the non-statutory circumstance that the defendant's condition at the time of the offense was one susceptible of rehabilitation (Rp. 173), which was supported by Dr. Rollins's testimony.  (Tp. 1948)

This court has never determined the prejudice standard to be applied to the erroneous failure to give a peremptory instruction on a mitigating circumstance.  Appellant respectfully submits that even under the non-constitutional standard for prejudice, where peremptory instructions were so clearly warranted on so many mitigating circumstances, there is a reasonable possibility that one juror's finding on a circumstance, and potentially that juror's vote for life, may have been altered.
  This Court has noted that any reasonable doubt regarding the submission of a mitigating circumstance should be resolved in favor of the defendant.  State v. Wilson, 322 N.C. 117, 367 S.E.2d 589 (1988)xe "State v. Wilson, 322 N.C. 117, 367 S.E.2d 589 (1988)".  That policy militates toward vindication of the defendant's attempt to weed out caprice from the jury which was to decide whether she would be put to death.

Resentencing is required.


xvi.
Defendant must be resentenced because the bailiffs in whose care the sequestered jury was placed during a lunch recess had not been sworn as mandated by statutetc "xvi.
Defendant must be resentenced because the bailiffs in whose care the sequestered jury was placed during a lunch recess had not been sworn as mandated by statute".

Assignment of Error No. 98 (Rp. 223)

Immediately before the penalty phase jury instructions on the morning of 9 August 1991, the trial court entered on the record an order that the jury be sequestered during deliberations.  (Tpp. 2138-39)  Although it is unclear why the court took this action, it may have been related to media coverage of the trial.  See Tpp. 2135-37.  Pursuant to this order, two bailiffs on the same day escorted the jury to and from lunch, after deliberations had begun.  (Tpp. 2190-91)

The defendant's motion for complete recordation of all proceedings in this case had been granted before the trial had begun.  (3/11/91 MTp. 10; Rp. 43)  The record does not reflect that the bailiffs were sworn pursuant to N.C. Gen. Stat. ╜15A-1236(c)xe "N.C. Gen. Stat. ╜15A-1236(c)" before escorting the jurors to lunch.  Counsel did not object on that basis.  For the failure of the trial court to observe this statutory mandate, however, the defendant must receive a new sentencing hearing.

N.C.G.S. ╜15A-1236xe "N.C.G.S. ╜15A-1236", ("Admonitions to jurors; regulation and separation of jurors") reads at subpart (c) as follows:

If the jurors are committed to the charge of an officer, he must be sworn by the clerk to keep the jurors together and not to permit any person to speak or otherwise communicate with them on any subject connected with the trial nor to do so himself, and to return the jurors to the courtroom as directed by the judge.

(emphasis added).

The statute is mandatory.  Bailiffs who escort a sequestered jury "must" be sworn.  The failure to observe a statutory mandate is preserved for appellate review as a matter of law even absent an objection at trial. State v. Ashe, 314 N.C. 28, 331 S.E.2d 652 (1985)xe "State v. Ashe, 314 N.C. 28, 331 S.E.2d 652 (1985)" (statutory mandate to have all jurors present for colloquy with court on jury question); State v. McCall, 289 N.C. 570, 223 S.E.2d 334 (1976)xe "State v. McCall, 289 N.C. 570, 223 S.E.2d 334 (1976)" (evidence made incompetent by statute); State v. Hucks, 323 N.C. 574, 374 S.E.2d 240 (1988)xe "State v. Hucks, 323 N.C. 574, 374 S.E.2d 240 (1988)" (statutory mandate for two lawyers in capital trial); State v. Buchanan, 330 N.C. 202, 410 S.E.2d 832 (1991)xe "State v. Buchanan, 330 N.C. 202, 410 S.E.2d 832 (1991)" (statute mandating polling of jury in penalty phase of capital trial).

In State v. Payne, 328 N.C. 377, 402 S.E.2d 582 (1991)xe "State v. Payne, 328 N.C. 377, 402 S.E.2d 582 (1991)" this Court noted that the capital defendant had waived the right to assert error on appeal where a bailiff had not been sworn because the defendant had not objected or moved for mistrial.  The fact that a statutory mandate was involved was not discussed in the opinion.  In any event, this Court considered the issue in view of the seriousness of the case and held the error harmless where the unsworn bailiff reported in open court in response to the trial court's questions, immediately after having escorted the jury, that nothing prejudicial had occurred.

No such record exists in the instant case.  There is no way of knowing that a prejudicial exchange did not occur, particularly in view of the jury's familiarity with the bailiffs after the court had them instruct the jury ex parte during the guilt phase of the trial (see Issue I above).

This Court should hold this error preserved as a matter of law and reverse, in view of the gravity of the charges and the potential for prejudice.


xvii.
the trial court erred by failing to inquire into the jury foreperson's fitness to serve after observing without contradiction from the parties that the foreperson was in paintc "xvii.
the trial court erred by failing to inquire into the jury foreperson's fitness to serve after observing without contradiction from the parties that the foreperson was in pain".

Assignment of Error No. 101 (Rp. 224)

The jury began deliberations on the guilt phase in this case at 11:38 a.m. on August 9, 1991 and were still deliberating at 10:00 p.m. that night. (Tpp. 2184, 2205)  At about 10:00 p.m., the trial judge decided to call the jurors into the courtroom and determine whether they wished to go home for the evening.  The trial judge explained to counsel that one of his primary reasons for doing so was that the penalty phase foreperson, Mr. Howerin, appeared to be in pain.
  The trial judge observed:

I think it has been observed by all counsel including the court that one of the members of the jury, Mr. Howerin, as he has indicated during the voir dire process, is suffering from a number of physical ailments and it has been the court's observation, and if anyone differs from this feel free to say so, Mr. Howerin, in particular appears to be in some severe degree of pain.

(Tp. 2205)  No person present contradicted the trial court's observations concerning the foreperson's severe degree of pain.

The trial court did not conduct any further investigation into Mr. Howerin's condition and its possible effect on his ability to serve in a fair and impartial manner.  Nor did the trial court inquire into whether Mr. Howerin's visible signs of pain had affected any of the other jurors.  Instead, the trial court allowed Mr. Howerin to continue in the deliberations and to continue to serve as foreperson.  The trial court had a responsibility to ensure that the jurors remained uninfluenced by  extraneous circumstances and its failure to do so violated Yvette Gay's constitutional rights to a fair and impartial jury.

The impartiality of the jury is one of "the minimal standards of due process."  Irvin v. Dowd, 366 U.S. 717, 6 L.E.2d 751 (1961)xe "Irvin v. Dowd, 366 U.S. 717, 6 L.E.2d 751 (1961)".  "It is the duty and responsibility of the trial judge to insure that the jurors remain impartial and uninfluenced by outside forces."  State v. Rutherford, 70 N.C. App. 674, 677, 320 S.E.2d 916, 919, rev. denied, 313 N.C. 335, 327 S.E.2d 897 (1984)xe "State v. Rutherford, 70 N.C. App. 674, 677, 320 S.E.2d 916, 919, rev. denied, 313 N.C. 335, 327 S.E.2d 897 (1984)"; Marshall v. United States, 360 U.S. 310, 3 L.E.2d 1250 (1959)xe "Marshall v. United States, 360 U.S. 310, 3 L.E.2d 1250 (1959)".  When the trial judge becomes aware of circumstances which might adversely affect the impartiality of the jury, it is incumbent on the trial court to determine whether those circumstances have affected the jury and to declare a mistrial upon a determination that the circumstances were prejudicial.  State v. Barts, 316 N.C. 666, 343 S.E.2d 828 (1986)xe "State v. Barts, 316 N.C. 666, 343 S.E.2d 828 (1986)"; Aston v. Warden, Powhatan Correctional Center, 574 F.2d 1169 (4th Cir. 1978)xe "Aston v. Warden, Powhatan Correctional Center, 574 F.2d 1169 (4th Cir. 1978)".  Our courts repeatedly have emphasized the importance of conducting a careful and thorough investigation into any possible jury taint.  See O'Berry v. Perry, 266 N.C. 77, 145 S.E.2d 321 (1965)xe "O'Berry v. Perry, 266 N.C. 77, 145 S.E.2d 321 (1965)"; State v. Rutherford, supra; State v. Drake, 31 N.C. App. 187, 229 S.E.2d 51 (1976)xe "State v. Drake, 31 N.C. App. 187, 229 S.E.2d 51 (1976)".  Where the trial judge fails to make such inquiry, a new trial is required. State v. Drake, supra.  

By failing to make inquiry into the possible adverse effects on the jury's impartiality of the foreperson's  severe pain, the trial court violated the defendant's constitutional rights under the Fifth, Sixth and Fourteenth Amendmentsxe "Fifth, Sixth and Fourteenth Amendments" of the United States Constitution and under Article I, ╜╜ 19, 23, 24xe "Article I, ╜╜ 19, 23, 24" of the North Carolina Constitution.
  Thus, the state has the burden of showing that the trial court's error was harmless beyond a reasonable doubt.  N.C. Gen. Stat. 1443(b)xe "N.C. Gen. Stat. 1443(b)".  

The harm in the instant case was evident.  The foreperson's pain may well have acted as an outside influence upon his process of deliberation, affected his ability to think clearly and fairly about this case, and caused him to pressure the jury into reaching a rushed decision.  The sight of the foreperson in pain may also have pressured other jurors into compromising their positions for the sake of reaching a decision more quickly.  Given that it took the jury nearly 10 hours to reach a verdict in the sentencing phase of this trial,
 the sentencing decision probably was a close and difficult one and the impact of this external influence upon the jury could have been critical.

Given these circumstances, the trial court should have questioned jurors in the presence of the parties to determine whether the foreperson's evident pain was affecting their deliberations.  The state cannot show that the failure of the trial court to make inquiries into about this potentially prejudicial circumstance was harmless beyond a reasonable doubt.  Accordingly, the defendant must be awarded a new sentencing hearing.


xviii.
the trial court erred by sustaining the state's objection to relevant and admissible testimony of defense witness wallace regarding the sincerity of yvette gay's religious beliefstc "xviii.
the trial court erred by sustaining the state's objection to relevant and admissible testimony of defense witness wallace regarding the sincerity of yvette gay's religious beliefs".

Assignment of Error No. 83 (Rpp. 221-22)

During the penalty phase, the defendant called Ms. Lou Wallace ministered to women in jail.  In her capacity as a jail minister, Ms. Wallace had visited Yvette Gay numerous times for the purpose of giving Yvette spiritual guidance. (Tpp. 1826-1839)  On direct examination, Ms. Wallace attempted to testify as to her opinion that Yvette's religious beliefs were sincere.  Ms. Wallace gave the following testimony:

Q:
Would it be true -- Can you tell me whether or not you have found instances in which a person would profess [religious] feelings, but when you actually felt that they weren't really true?

A:
Oh, yes.  I have been in churches that went in prisons and ministered and I am well aware that there is jailhouse religion. . . 

Q:
How do you feel about that concept towards Yvette?

A:
I do not feel that this girl is faking anything.  I can only say that -- I really feel she is a little girl which has -- this is just my feelings and my opinions -- I feel in my heart --

(Tp. 1833)  The prosecutor objected to this line of testimony, and the trial court sustained this objection. (Tpp. 1833-34)

The trial court erred by not allowing Ms. Wallace a fuller account of the defendant's religious sincerity and to explain the basis for her opinion that Yvette was not "faking anything."  There was sufficient evidence in the record to support a finding that Ms. Wallace was an expert in jail ministry.  Cf. Dickens v. Everhart, 284 N.C. 95, 199 S.E.2d 440 (1973)xe "Dickens v. Everhart, 284 N.C. 95, 199 S.E.2d 440 (1973)" (expert does not have to be formally tendered).   Wallace testified that she had been involved in jail ministry for over a year, that she visted the jail regularly, and that she would minister to all the women who were present in the jail when she visited. (Tpp. 1827, 1829, 1832-33)  She stated that she had experience discerning the difference between sincere and insincere religious beliefs. (Tp. 1833)  Ms. Wallace was more qualified than the jury to form an opinion regarding the sincerity of Yvette Gay's religious beliefs.   See Cogdill v. Highway Comm'n, 279 N.C. 313, 182 S.E.2d 373 (1971)xe "Cogdill v. Highway Comm'n, 279 N.C. 313, 182 S.E.2d 373 (1971)" (test of whether witness is qualified as an expert is whether that person is better qualified than the jury to form an opinion from the facts); Brandis, North Carolina Evidence, ╜ 132xe "Brandis, North Carolina Evidence, ╜ 132" (North Carolina Rules of Evidence are more lenient about qualifying witnesses as experts than pre-Rule law set forth in Codgill).

An expert's opinion is admissible when it would be helpful to the jury.  N.C.G.S. 8C-1, Rule 702xe "N.C.G.S. 8C-1, Rule 702".  In the instant case, evidence regarding the sincerity of the defendant's religious beliefs would have been  directly relevant to one of the mitigating factors which the jury was asked to consider: namely whether the defendant had accepted Christianity.
  Thus, Ms. Wallace's testimony would have been helpful to the jury and the trial court erred by excluding it.

Even if Ms. Wallace was not qualified as an expert, she should have been allowed to give lay opinion testimony regarding the sincerity of the defendant's religous beliefs.  Lay opinion testimony is admissible when it is rationally based on the perception of the witness and when it would be helpful to the determination of a fact in issue.  N.C.G.S. 8C-1, Rule 701xe "N.C.G.S. 8C-1, Rule 701".  As argued above, Ms. Wallace's testimony would have been helpful to jurors in considering the mitigating circumstances submitted in this case.  

Furthermore, Ms. Wallace's opinion was rationally based on her personal knowledge of Yvette Gay.  Wallace testified that she visited the defendant about a dozen times while the defendant was in jail and that in addition, the defendant telephoned and corresponded with Wallace.  Yvette frequently expressed and discussed her religous beliefs with Wallace.  (Tpp. 1829-1839)  This Court has allowed lay witnesses who are acquainted with the person they are describing to render an opinion concerning the authenticity of that person's expressed state of mind.  See e.g., State v. Brown, 312 N.C. 237, 321 S.E.2d 856 (1984)xe "State v. Brown, 312 N.C. 237, 321 S.E.2d 856 (1984)" (witness allowed to testify on the basis of telephone conversation with rape victim that the victim seemed scared, although she was pretending to be calm); State v. Gallagher, 313 N.C. 132, 326 S.E.2d 873 (1985)xe "State v. Gallagher, 313 N.C. 132, 326 S.E.2d 873 (1985)" (proper to admit testimony that defendant did not appear to be grieving at husband's funeral); State v. Tate, 161 N.C. 228, 76 S.E. 713 (1912)xe "State v. Tate, 161 N.C. 228, 76 S.E. 713 (1912)" (error not to allow witness to testify about whether defendant was in jest or ernest when he made threat).  Accordingly, the trial court should have allowed Ms. Wallace to express her lay opinion regarding the sincerity of Yvette Gay's expressed religious beliefs convictions based on Wallace's personal knowledge of the defendant.

Ms. Wallace was testifying in the penalty phase of this trial, and this Court has encouraged evidentiary flexibility "in the serious and individualized process of life or death sentencing."  State v. Barts, 321 N.C. 170, 180, 362 S.E.2d 235, 240 (1987)xe "State v. Barts, 321 N.C. 170, 180, 362 S.E.2d 235, 240 (1987)"; State v. Pinch, 306 N.C. 1, 292 S.E.2d 203, cert denied, 459 U.S. 1056, 74 L.Ed.2d 1031 (1983)xe "State v. Pinch, 306 N.C. 1, 292 S.E.2d 203, cert denied, 459 U.S. 1056, 74 L.Ed.2d 1031 (1983)".  Thus, if Ms. Wallace's testimony was even arguably admissible, the trial court should have construed the rules of evidence liberally and admitted this testimony.

The trial court's sustaining of the state's objection prejudiced the defendant.  As argued above, evidence regarding the sincerity of the defendant's religious convictions would have been directly relevant to one of the mitigating circumstances submitted to the jury.  At least one juror found that the submitted factor that the defendant had accepted Christianity had mitigating value. (Rp. 173).  It is possible that there were other jurors who  may have found this circumstance had Ms. Wallace been allowed to complete her testimony.  Thus, the defendant was prejudiced by the trial court's error, which was a violation of the defendant's right to present a defense, State v. Baldwin, 276 N.C. 690, 174 S.E.2d 526 (1970)xe "State v. Baldwin, 276 N.C. 690, 174 S.E.2d 526 (1970)"; State v. Graves, 251 N.C. 550, 112 S.E.2d 85 (1960)xe "State v. Graves, 251 N.C. 550, 112 S.E.2d 85 (1960)", her right to bring mitigating evidence before the trial court State v. Wilson, 322 N.C. 117, 367 S.E.2d 589 (1988)xe "State v. Wilson, 322 N.C. 117, 367 S.E.2d 589 (1988)", and her right to meet the prosecutor's insinuation that her religious beliefs were a ruse.  Although another witness was permitted to testify to the defendant's religious sincerity,
 the exclusion of Wallace's testimony harmed the defendant because in a capital sentencing hearing the weight of the testimony is critical, the outcome depends on every "nuance and circumstance" considered by the jury.  See Skipper v. South Carolina 476 U.S.1, 90 L.Ed.2d 1 (1986)xe "Skipper v. South Carolina 476 U.S.1, 90 L.Ed.2d 1 (1986)" (mitigating evidence not merely cumulative and its exlucsion harmless where the jury may have given more weight to excluded testimony than admitted testimony); State v. Wilson, 322 N.C. at 146, 367 S.E.2d at 606 (deliberation process envisioned by N.C. Gen. Stat. ╜ 15A-2000 depends on nuances of character and circumstance.)xe "State v. Wilson, 322 N.C. at 146, 367 S.E.2d at 606 (deliberation process envisioned by N.C. Gen. Stat. ╜ 15A-2000 depends on nuances of character and circumstance.)"  Therefore, this Court must order resentencing.

Xix.

the trial court violated the eighth and fourteenth amendments by conditioning the jurors' consideration of relevant mitigating evidence upon a finding by each juror that the relevant mitigating evidence had mitigating value and by not preventing the prosecutor's argument that the jurors could reject any mitigating circumstances if they found that it did not have mitigating valuetc "Xix.

the trial court violated the eighth and fourteenth amendments by conditioning the jurors' consideration of relevant mitigating evidence upon a finding by each juror that the relevant mitigating evidence had mitigating value and by not preventing the prosecutor's argument that the jurors could reject any mitigating circumstances if they found that it did not have mitigating value".

Assignment of Error No. 87 (Rp. 222).

Assignment of Error No. 94 (Rp. 223).

Assignment of Error No. 100 (Rp. 224).

The trial court erred by instructing the sentencing jurors that they must not consider any non-statutory mitigating circumstances unless they deemed the circumstances to have "mitigating value".  (Tpp. 2159-74).  The prosecutor took advantage of the point in closing argument.  (Tpp. 2005, 2013, 2042, 2054-55, 2060-61, 2076).

The Eighth and Fourteenth Amendments to the United States Constitution require that the sentencer "consider and give an effect to [mitigating] evidence in imposing a sentence."  Penry v. Lynaugh, 492 U.S. 302, ___, 106 L.Ed. 2d 256, 278 (1989)xe "Penry v. Lynaugh, 492 U.S. 302, ___, 106 L.Ed. 2d 256, 278 (1989)".  Allowing the jury to deem a non-statutory mitigating circumstance "without mitigating value" and, therefore, answering "No" to the circumstance at Issue Two does not satisfy the constitutional requirement that the sentencer consider and give effect to mitigating evidence.  "In Eddings v. Oklahoma, 455 U.S. 104, 71 L.Ed.2d 1, ... (1982)xe "Eddings v. Oklahoma, 455 U.S. 104, 71 L.Ed.2d 1, ... (1982)", a majority of the Court reaffirmed that a sentencer may not be precluded from considering, and may not refuse to consider, any relevant mitigating evidence offered by the defendant as the basis for a sentence less than death."  Penry v. Lynaugh, 492 U.S. at ___, 106 L.Ed.2d at 277 (emphasis added).

This Court has previously considered this question and answered it against the defendant's position.  State v. Huff, 325 N.C. 1, 381 S.E.2d 635 (1989)xe "State v. Huff, 325 N.C. 1, 381 S.E.2d 635 (1989)";  State v. Fullwood, 323 N.C. 371, 373 S.E.2d 518 (1988)xe "State v. Fullwood, 323 N.C. 371, 373 S.E.2d 518 (1988)".  These decisions hold that the Eighth Amendment is satisfied if the sentence "considers" a non-statutory mitigating circumstance at Issue Two and determines to deem it to "not have mitigating value."  Fullwood at 345-97, 373 S.E.2d at 533; accord Huff at 60-61, 381 S.E.2d at 669.

This view of the requirement of Lockett and Eddings is no longer available after Penry v. Lynaugh and McKoy v. North Carolina, 494 U.S. ___, 108 L.Ed.2d 369 (1990)xe "McKoy v. North Carolina, 494 U.S. ___, 108 L.Ed.2d 369 (1990)".  As quoted above, Penry makes it clear that the Eighth Amendment requires that the sentencer be able to "consider and give effect" to relevant mitigating evidence.  McKoy makes it clear that constitutional consideration of mitigating evidence in North Carolina takes place at Issues Three and Four, not Two.  The court held in McKoy that the Constitution 

requires that each juror be permitted to consider and give effect to mitigating evidence when deciding the ultimate question whether or not to vote for a sentence of death.  This requirement means that, in North Carolina's system, each juror must be allowed to consider all mitigating evidence in deciding Issues Three and Four...."

494 U.S. at ___, 108 L.Ed.2d at 381.

The issue of whether a proposed mitigating circumstance has been proved is a question of fact for the sentencer.  But the question of whether a mitigating circumstance, if proved, "has mitigating value," is a question of law.  A sentencer, whether judge or jury, may find that a particular mitigating circumstance is not proven as factual matter, but  may not "refuse to consider, as a matter of law, any relevant mitigating evidence."  Eddings v. Oklahoma, 455 U.S. at 114, 71 L.Ed.2d at 11 (plurality opinion) (emphasis in original).  "The sentencer . . . may determine the weight to be given relevant mitigating evidence.  But [it] may not give it no weight by excluding such evidence from their consideration."  Id. at 114-15, 71 L.Ed.2d at 11.  The instructions in this case permitted the sentencer to do exactly what Eddings says the sentencer may not do - - give relevant mitigating evidence no weight.

Significantly, this Court has recognized that the sentencing jury may not give "no weight" to statutory mitigating circumstances factually founded by the jury.  State v. Fullwood, supra; see also State v. Pinch, 306 N.C. 1, 292 S.E.2d 203 (1982), cert. denied, 459 U.S. 1056 (1982)xe "State v. Pinch, 306 N.C. 1, 292 S.E.2d 203 (1982), cert. denied, 459 U.S. 1056 (1982)", overruled in part on other grounds, State v. Wilson, 322 N.C. 117, 367 S.E.2d 589 (1987)xe "State v. Wilson, 322 N.C. 117, 367 S.E.2d 589 (1987)".  There is no constitutionally valid basis for treating non-statutory relevant mitigating circumstances any differently.  Under the constitution evidence is either relevant mitigating evidence or it is not.  The test for relevance is whether "the sentencer could reasonably find that it warrants a sentence less than death."  McKoy v. North Carolina, 494 U.S. ___, 108 L.Ed.2d at 380.  The question is no longer one of law.  See, e.g., Skipper v. South Carolina, 476 U.S. 1, 90 L.Ed.2d 1 (1986)xe "Skipper v. South Carolina, 476 U.S. 1, 90 L.Ed.2d 1 (1986)" (defendant's good prison adjustment after conviction); Eddings v. Oklahoma, supra (troubled childhood of youthful defendant).

"'Because the [sentencer's] failure to consider all of the mitigating evidence risks erroneous imposition of the death sentence, in plain violation of Lockett, it is our duty to remand this case for resentencing.'"  McKoy v. North Carolina at ___, 108 L.Ed.2d at 380 (quoting Eddings v. Oklahoma, O'Connor, J., concurring).

Resentencing is required.


xx.
the defendant's death sentence is excessive and disproportionate and the defendant's sentence should be reduced from death to life in prisontc "xx.
the defendant's death sentence is excessive and disproportionate and the defendant's sentence should be reduced from death to life in prison".

Assignment of Error No. 105 (Rpp. 224-225)

The death sentence for this murder is disproportionate.  "The murder in this case does not rise to the level of those murder cases in which [this Court has] approved the death sentence upon proportionality review."  State v. Benson, 323 N.C. 318, 328, 372 S.E.2d 517, 522 (1988).  Appellant is unaware of any affirmed death sentence in North Carolina for a defendant who did not personally engage in a lethal assault on the victim and whose actual role in the killing was so minor as Yvette Gay's role was in this case.  In this respect, Yvette Gay's sentence is unique.

In deciding whether a death sentence is appropriate for a case, this Court will "compare the case at bar with other cases in the pool which are roughly similar with regard to the crime and the defendant."  State v. Lawson, 310 N.C. 632, 648, 314 S.E.2d 493, 503 (1984), cert. denied, 471 U.S. 1120 (1985).  "For this purpose, the manner in which the crime was committed and the defendant's character, background and  physical and mental condition are relevant considerations."  State v. Brown, 320 N.C. 179, 220, 358 S.E.2d 1, 27 (1987).  Upon comparison, "if we find that juries have consistently been returning life sentences in the similar cases, we will have a strong basis for concluding that a [death] sentence in the case under review is excessive or disproportionate."  State v. Lawson, 310 N.C. at 648, 314 S.E.2d at 503.  In addition to comparing the case to those with roughly similar facts, the case is compared to cases in which this Court had affirmed a sentence a sentence of death in order to determine whether this case "rises to the level" of the relatively few murders where this Court has affirmed the death penalty.  State v. Brown 320 N.C. at 220, 358 S.E.2d at 27.

The instant case involves a defendant who played a relatively minor role multiple shooting murders.  The offense in the instant case is comparable but generally less deserving of death than the offense in State v. Crews, 296 N.C. 607, 252 S.E.2d 745 (1979)xe "State v. Crews, 296 N.C. 607, 252 S.E.2d 745 (1979)".  In Crews, two codefendants, Crews and Turbin, were camping with defendant Turbin's mother and her three teenage children.  The codefendants coerced one of the children into flagging down a truck so that they could rob the occupants.  The child did as instructed; when the truck pulled into the campground, Crews and Turbin held up the occupants at gunpoint.  When one occupant resisted, Crews shot him in the back and then dumped the body in a creek; the victim died of his injuries.  The other occupant cried and begged for his life and then attempted to flee.  As he ran, defendant Turbin shot him in the arm and felled him.  Turbin then walked up to the victim and shot him in the head.  Crews was sentenced to two consecutive terms of life imprisonment.

Yvette Gay is less culpable than Crews because she did not actually shoot anyone and she played less of a role in the aggravating felony than Crews.  Yvette Gay is also less culpable than the capitally tried defendant in State v. Cashwell, 322 N.C. 574, 369 S.E.2d 566 (1988)xe "State v. Cashwell, 322 N.C. 574, 369 S.E.2d 566 (1988)" who actually killed at least one of two acquaintances over a theft of drugs from a codefendant pursuant to a plan masterminded by the codefendant.  See Record on Appeal, State v. Cashwell, 605A86 at 89 (codefendant's leadership found as mitigating factor).  The murders were carried out by the defendant and several others, but the defendant himself shot one victim in the head and cut the other with a knife.  Yvette Gay's role in the Farrises' deaths was negligible compared to that of the defendant in Cashwell, who received a life sentence in each murder.  Although Cashwell received a new trial for evidentiary error, and is therefore strictly speaking not in the proportionality pool, the case illustrates the gross inequity of death sentences for Yvette Gay.

Yvette Gay is less deserving of death than Crews or Cashwell.  The later two defendants placed significantly more active roles in multiple capital crimes of comparable violence and cruelty to those in the instant case.

The defendant's sentences are disproportionate and must be vacated and life sentences imposed.

additional issuestc "additional issues"
The following arguments concern issues which do not necessitate extensive briefing.  The issues are raised here with the request that the Court grant relief on them and, if this Court declines to do so, to preserve them in the event of later review.  See Engle v. Isaac, 456 U.S. 107, 71 L.Ed.2d 783 (1982)xe "Engle v. Isaac, 456 U.S. 107, 71 L.Ed.2d 783 (1982)".


xxi.
The trial court committed reversible constitutional error by denying the defendant's motion to dismiss the murder indictmentstc "xxi.
The trial court committed reversible constitutional error by denying the defendant's motion to dismiss the murder indictments".

Assignment of Error No. 1 (Rp. 

Defendant asserts that on the basis of the authority cited in her pre-trial motion to dismiss the murder indictments (Rpp. 20-22), her trial and conviction upon these indictments violated her rights to due process of law and to be free from cruel and unusual punishment.  Defendant recognizes that this Court has approved the form of the indictments utilized in this case.  State v. Avery, 315 N.C. 1, 337 S.E.2d 786 (1985)xe "State v. Avery, 315 N.C. 1, 337 S.E.2d 786 (1985)".


xxii.
The trial court committed reversible constitutional error by denying the defendant's motion for disclosure of aggravating and mitigating circumstancestc "xxii.
The trial court committed reversible constitutional error by denying the defendant's motion for disclosure of aggravating and mitigating circumstances".

Assignment of Error No. 2 (Rp. 211).

Defendant asserts that the court's failure to order the state to comply with the requests made by defendant in her pre-trial motions for disclosure (Rpp. 23-40) denied her due process of law, her right to present a defense, and her right to be free from cruel and unusual punishment.  Appellant recognizes that this Court has previously rejected this claim.


xxiii.
the trial court committed reversible error by refusing to permit defense counsel to question a juror before the court excused the juror for cause in violation of defendant's rights under the fifth, sixth, eighth and fourteenth amendmentstc "xxiii.
the trial court committed reversible error by refusing to permit defense counsel to question a juror before the court excused the juror for cause in violation of defendant's rights under the fifth, sixth, eighth and fourteenth amendments".

Assignment of Error No. 19 (Rp. 213).

Defendant asserts that the trial court should have permitted defense counsel to question Venireperson Hamilton before making the determination that he was excusable for cause.  His responses were sufficiently unclear that it is not certain that counsel's questioning would not have revealed that he could in fact be an impartial juror in the case.


xxiv.
The trial court committed reversible constitutional error by failing to prevent the prosecutor from using language in his questioning of prospective jurors which asserted a high degree of liklihood that the case would get to the penalty phasetc "xxiv.
The trial court committed reversible constitutional error by failing to prevent the prosecutor from using language in his questioning of prospective jurors which asserted a high degree of liklihood that the case would get to the penalty phase".

Assignment of Error No. 21 (Rp. 213).

Assignment of Error No. 22 (Rp. 213).

The prosecutor frequently used the phrase "if and when" during jury voir dire in reference to the potential for the case moving to the penalty phase.  "When" implies certainty, and the prosecutor should not have been permitted to state his opinion that the case would reach the penalty phase.  This language necessarily communicated his opinion that the defendant would be found guilty.  Moreover, the prosecutor used various verbal formulations to explicitly state that it was highly likely that the case would move into the penalty phase, e.g., "a real possibility," and "a real, concrete possibility."   (Tpp. 381, 489)  This tactic eroded the presumption of innocence and was not harmless beyond a reasonable doubt.


xxv.
The court committed reversible constitutional error by submitting the especially heinous, atrocious, or cruel aggravating factor, which was impermissibly vague on its face and as appliedtc "xxv.
The court committed reversible constitutional error by submitting the especially heinous, atrocious, or cruel aggravating factor, which was impermissibly vague on its face and as applied".

Assignment of Error No. 85 (Rp. 222)

Appellant asserts that the especially, heinous, atrocious or cruel aggravating factor, N.C. Gen. Stat. ╜15A-2000(e)(9), as it was submitted to the jury (Rpp. 131-32), was unconstitutionally vague under the general reasoning of Maynard v. Cartwright, 486 U.S. 356, 100 L.Ed.2d 732 (1988)xe "Maynard v. Cartwright, 486 U.S. 356, 100 L.Ed.2d 732 (1988)" and Godfrey v. Georgia, 446 U.S. 420, 64 L.Ed.2d 398 (1980)xe "Godfrey v. Georgia, 446 U.S. 420, 64 L.Ed.2d 398 (1980)".  The first two substantive paragraphs of the instruction (Rp. 131, line 24 through Rp. 132, line 7) standing alone are unconstitutionally vague.  Shell v. Mississippi, 498 U.S. ___, 112 L.Ed.2d 1 (1990)xe "Shell v. Mississippi, 498 U.S. ___, 112 L.Ed.2d 1 (1990)".  The balance of the instruction does not provide jurors, who are the sentencers in North Carolina, with adequate definition of what the circumstance means.  See Proffitt v. Florida, 428 U.S. 242, 49 L.Ed.2d 913 (1976)xe "Proffitt v. Florida, 428 U.S. 242, 49 L.Ed.2d 913 (1976)"; Walton v. Arizona, 497 U.S. ___, 111 L.Ed.2d 511 (1990)xe "Walton v. Arizona, 497 U.S. ___, 111 L.Ed.2d 511 (1990)".  Because the error was not harmless beyond a reasonable doubt, the defendant must be resentenced.


xxvi.
the court's penalty phase instructions permitting the jury to find the aggravating factor of murder in the course of a burglary on the basis of renwick gibbs's intent was reversible constitutional error in violation of the eighth amendmenttc "xxvi.
the court's penalty phase instructions permitting the jury to find the aggravating factor of murder in the course of a burglary on the basis of renwick gibbs's intent was reversible constitutional error in violation of the eighth amendment".

Assignment of Error No. 84 (Rp. 222).

The court's penalty phase instructions on the intent element of murder in the course of a burglary tracked the court's guilt phase instructions on burglary by acting in concert.  Cf. Rp. 131 (penalty phase) with Rp. 79 (guilt phase).  Defendant objected to this aspect of the penalty phase instruction.  (Tp. 1966)

As discussed in Issue III of the argument above, the acting in concert instructions permitted the jury to return a finding of the burglary aggravating circumstance on the basis of Renwick Gibbs's intent.  Therefore, this aggravating circumstance was unconstitutional as applied to the defendant on the facts of this case for the same reasons the especially heinous circumstance was unconstitutional.  See Issue XII above.

conclusiontc "conclusion"
For reason of the error identified in Issue I above, the defendant must be retried on all charges.  For reason of the errors identified in Issues II-V and VII, the defendant must be retried on the murder and burglary counts.  For reason of the error identified in Issue VI, the defendant must be retried on burglary and felony murder and her death sentences must be vacated.  For reason of the error identified in Issue VIII, the felony murder counts must be dismissed and her death sentences must be vacated.  For reason of the error identified in Issue IX, one of the conspiracy counts must be dismissed.  For reason of the error identified in Issue X, the defendant must be retried on the felony murder counts and her death sentences must be vacated.

For reason of the errors identified in Issues XI-XIX, the death sentences must be vacated.

Because death is a disproportionate punishment for Yvette Gay, her death sentences must be vacated and life imprisonment imposed.

Respectfully submitted, this the 8th day of September, 1992.

_________________________________

Staples Hughes

Assistant Appellate Defender

_________________________________

Janine Crawley

Assistant Appellate Defender

Malcolm Ray Hunter, Jr.

Appellate Defender

Office of the Appellate Defender

Post Office Box 1070

Raleigh, North Carolina  27602

Telephone:  (919) 733-9490

certificate of servicetc "certificate of service"
I hereby certify that I caused a copy of the foregoing Brief to be served upon Assistant Attorney General Debra C. Graves, North Carolina Department of Justice, Raney Building, Raleigh, North Carolina by causing a copy of same either to be personally delivered to her or to be left with a responsible person in her usual place of business.

This the 8th day of September, 1992.

__________________________________

Staples Hughes

Assistant Appellate Defender

�  The indictment for burglary and conspiracy to commit burglary as reproduced in the printed Record is illegible.  (Rpp. 51-52)  Appellant has appended to this Brief a clearer copy.





�  See Tpp. 2184, 2189, 2194, 2200-01, 2205, 2209, 2212.





�  Because the sentencing findings were identical in each case, appellant will hereinafter cite to the Record page where the findings in 91 CRS 4077 (Rpp. 170-176) appear when referring to findings common to the three cases.





�  The court reporter capitalized the entire text of the trial transcript.


The defendant's testimony on direct examination was marked by confusion, hesitation, and internal contradiction.  She testified, for example, that her daughter was older than her son, but that she was pregnant with the son at the time she met Renwick Gibbs and had no other children.  (Tpp. 889)  She testified also that she had been born in 1963 and had left home at the age of twenty-seven; that birthdate would have made her twenty-seven at the time of the killings.  (Tpp. 884-85)


At sixty-five points in her seventy-one page direct examination (Tpp. 883-954), the court reporter parenthetically noted a "pause" in the defendant's response to questions or during her testimony.  (Tpp. 883, 885, 887-89, 893, 898, 901-02, 904, 906-14, 916, 921, 923, 925-26, 932, 934-35, 940-42, 945-46, 948-52)


This pattern was not altered by cross-examination.


�  See VDTpp. 28-33 and 237-39 (court orders individual death qualification questioning and specifies procedure to be followed); 241 (case formally called for trial); 241-99 (court's initial comments to venire and initial questioning of panel of twelve); 311-31 (state's initial general questioning of panel of twelve); 332 (venirepersons seated in audience moved to district courtroom before individual voir dire of panel of twelve by state); 334-35 (eleven members of panel of twelve moved to jury deliberation room at beginning of individual voir dire); 349-50 (court determines that state will go through first panel of twelve before filling vacant seats); 427 (three seats emptied by state's cause challenges filled); 427-34 (court's general questioning of three new jurors in box); 432-33 (venirepersons in audience moved to grand jury room); 434-42 (state's general questioning of three newly seated venirepersons); 443 (eleven of twelve in box moved to jury deliberation room when state begins individual questioning of first of three newly seated venirepersons); 455-56 (state exercises three peremptories and three seats filled); 456-63 (court's general questioning of three newly seated venirepersons); 463-474 (state's general questioning of three newly seated venirepersons); 475 (venirepersons in audience instructed to go to grand jury room following recess); 475-76 (court and parties agree that whole venire will not be returned to courtroom from grand jury room to fill seats following exercise of state's peremptory challenges); 476-77 (eleven in box moved to jury deliberation room before first newly seated venireperson individually questioned by state); 491 (state passes twelve to defense); 492-560 (group questioning of twelve by defense); 562 (eleven moved to jury deliberation room while defense individually questions first of the twelve); 656 (venirepersons not seated in box moved to county commissioners' meeting room at beginning of court day); 690-93 (defense exercises six peremptory challenges -- jurors passed by both sides placed on telephone standby -- seats emptied by defense cause and peremptory challenges filled).  The balance of the jury voir dire proceeded essentially in accordance with this pattern.  A new group of venirepersons was oriented at the beginning of the 15 July 1991 court day.  (VDTp. 781)





�  Jury selection began with a venire of 57.  (VDTpp. 32-36)  At the point at which the trial judge went into the grand jury room, eight venirepersons were seated in the box in the courtroom and therefore would not have been present in the grand jury room when the judge was present.  (VDTp. 1000)  Forty-two venirepersons had been excused following cause or peremptory challenges before that point.  See VDTpp. 107, 277, 283, 285, 292, 349, 402, 423, 455, 621, 652, 664, 689, 704-05, 718, 752, 775, 837, 882, 891, 903, 908, 910, 912, 921, 934, 943, 946, 962, 965, 973, 975.


Thus, there were seven venirepersons in the grand jury room during the court's ex parte appearance on the morning of 16 July 1991.





�  See Artis trial transcript at 433-35.





�  "In Tate the Court expressly disapproved the trial court's practice of holding a private discussion with a seated juror when the juror addressed a question to the court.  ...  Because Tate was a second-degree murder case, the error was waivable and the Court overruled defendant's assignment of error on that basis."  State v. Monroe at 849, 412 S.E.2d at 654.





�  The record in Smith reflects the following with regard to the trial court's exchange with this juror:





THE COURT:  All right.  And you, ma'am, do you have any complication for next week?


A:  Yes, sir, doctor.


THE COURT:  Well, you may approach the bench, I'll discuss it with you personally, if you'll step up here.  (The juror spoke with the court at the bench.)


There are certain qualifications that the Legislature has imposed.  It is necessary that you meet those qualifications.


Let the record show that within the discretion of the court the court will excuse this juror.  You may see the clerk.


Smith trial transcript at 324-25.


�  Venireperson Robin Ward was in the district courtroom at the time of the bailiff's appearance; she was eventually seated on the jury.  (VDTpp. 940-41, 946, 1278)  Of the fifty-seven original venirepersons, thirty-one had been excused at that point.  See VDTpp. 107, 277, 283, 285, 292, 349, 402, 423, 455, 621, 652, 664, 689, 704-05, 718, 752, 775, 837, 882, 891, 903.  Five were in the jury box when the recess in question was called.  (VDTp. 904)  Therefore, eleven venirepersons were in the district courtroom at the time of the bailiff's appearance.





�  The second group of venirepersons, having been oriented on the morning of 15 July 1991 and having returned to court on the afternoon of 16 July 1991 (VDTpp. 814, 937), was present in the district courtroom during this incident.  The court had directed that the initial venire be exhausted before calling members from the second group of venirepersons.  (VDTp. 814)  The seven venirepersons from the first group who were in the grand jury room when the judge appeared there had been excused for cause or by peremptory challenges by end of the 16 July court day.  See VDTpp. 1012, 1030, 1049, 1073, 1101, 1103, 1122.  Therefore, all of the venirepersons present the second time a bailiff was dispatched to give instructions were from the second group.  As a consequence, each of the six eventually seated jurors who was called into the courtroom to fill an empty seat in the jury box after the second bailiff instruction incident was exposed to at least one ex parte communication during jury selection in violation of Article I, ╜23.  These were Jurors Ellis, who was the foreperson in the guilt phase (called to fill seat 1 at VDTp. 1450), West (seat 3 at VDTp. 1290), Howerin, who was the foreperson in the penalty phase (seat 7 at VDTp. 1281),  Woolard (seat 8 at VDTp. 1612), Leggett (seat 10 at VDTp. 1281, and Nixon (seat 11 at VDTp. 1309).





�  The court again instructed the bailiff to give the venirepersons seated in the grand jury room a recess and to remind them "that they are to abide by all instructions previously given."  VDTp. 1596.  Juror Woodard was present in the grand jury room at that point, see VDTp. 1612, as well as during the incident noted at VDTp. 1201-02.





�  During the charge conference, defense counsel submitted a number of written requested instructions to the trial court, including the above instruction.  The trial court considered each of the defendant's instructions in turn. Before the trial court explicitly considered the above instruction, the prosecutor objected to another of the defendant's requested instructions on the grounds that this instruction required the jury to determine Yvette Gay's state of mind at the time she entered the Farrises' house before it could convict Gay of burglary, and that such a determination was unnecessary under Erlewine and the prosecutor's interpretation of Westbrook.  (Tp. 1493)  The prosecutor and the trial court then discussed the Erlewine theory of acting in concert and its implications for some time. (Tpp. 1493-1499).  Defense counsel was inexplicably silent during this entire conversation.  


When the trial court finally reached the instruction set forth above, apparently neither the trial court nor defense counsel realized the relationship between this instruction and the Erlewine discussion.  Defense counsel simply stated that he believed the pattern acting in concert instruction, as modified slightly by the trial court to apply to the specific offenses charged in the instant case, covered this requested instruction.  (Tp. 1501)  Later the prosecutor and the trial court discussed Erlewine and its implications again, and again defense counsel was inexplicably silent.  After this second conversation, the trial court accepted the state's argument and agreed to incorporate the Erlewine theory of acting in concert into all of its instructions including its diminished capacity instruction. (Tpp. 1517-1521)  


This Court has established a tradition of scrupulous review of capital cases "to the end that it may affirmatively appear that all proper safeguards have been vouchsafed the unfortunate accused before his life is taken by the state."  State v. Fowler, 270 N.C. 468, 469. 155 S.E.2d 83, 84 (1967).  Thus, although the defendant did not object to the trial court's failure to give her requested instruction on acting in concert, this Court should find that by submitting a legally correct and factually supported instruction to the trial court, the defendant put the trial court on notice that the correctness of its instructions on acting in concert were at issue and thus preserved the error.  See State v. Pakulski, 319 N.C. 562, 575, 356 S.E.2d 319, 327 (1987) (where defendant requested instruction which trial court agreed to give but then did not give, and the defendant did not object to the trial court's failure to give the instruction, the error is preserved because the defendant complied with the spirit of Appellate Rule 10(b)(2)); see also See State v. Harris, 306 N.C. 724, 295 S.E.2d 391 (1982) (the trial judge has a nondelegable duty to fully and correctly instruct on all substantial and essential features of the case, regardless of counsels' instructional requests).





�  For further discussion of what transpired at the charge conference, see supra note 13. 





�  The trial court instructed the jury twice on the murder charges; the later charge included an instruction on the defense of diminished capacity.  These references are taken from the latter set of instructions.





�  Yvette told Gibbs, just prior to entering the Farrises' home that she was scared and did not want to go on, but he would not allow her to back out. (Tp. 925)





�  For further discussion, see supra, note 13.


�  This assignment of error is made by defendant's motion to amend the Record on Appeal, which is filed contemporaneously with this Brief.





�  One result of the confusion between the defenses of diminished capacity and duress was that the trial court refused to give the defendant's requested instruction on diminished capacity as a defense to the specific intent element of burglary.  The trial judge explained at the charge conference that he would not instruct on diminished capacity as a defense to burglary because the duress instruction which he intended to give covered it.  This error is discussed further in Issue IV below.





�  As argued in Argument II above, the trial court's instruction on diminished capacity was improperly incorporated the principal of acting in concert.  Also, as mentioned above, the trial court decided not to instruct on diminished capacity as a defense to first degree burglary, because the trial court believed that this defense was "covered" by the duress instruction which it intended to give with respect to burglary. (Tpp. 1500-1501)





�  The prosecutor solicited testimony on the legal term of art "duress" after making a motion prior to Dr. Rollins testimony requesting that Dr. Rollins be precluded from testifying regarding the legal terms of art "premeditation" and "deliberation."  (Tpp. 1148-1149)





�  In a pretrial motion, the defendant made it clear that she was raising the defense of diminished capacity and not insanity.  (VDTpp. 572-579)





�  Because this is a capital prosecution, the trial court's action also violated the defendant's Eighth Amendment right to enhanced reliability in the imposition of capital punishment.  Woodson v. North Carolina, 428 U.S. 280, 49 L.Ed.2d 944 (1976).





�  The defendant did not specifically object to the trial court's failure to give this instruction, however, for the reasons set forth in Argument II, note 1, the defendant preserved this instructional error by submitting a legally proper and factually supported instruction to the trial judge.





�  Because this is a capital prosecution, the trial court's action also violated the defendant's Eighth Amendment right to enhanced reliability in the imposition of capital punishment.  Woodson v. North Carolina, 428 U.S. 280, 49 L.Ed.2d 944 (1976).





�  For further discussion of the defendant's evidence showing her lack of mental capacity, see Argument III.





�  See Argument III.





�  See Argument II.





�  The trial court excepted three designated police officers and the defendant's parents from its sequestration order.  (VD Tp. 1820).





�  For example, Yvette testified that while she wanted to marry Renwick, she didn't want Renwick to be separated from Anne. (Tp. 1007)





�  Because this is a capital prosecution, the trial court's action also violated the defendant's Eighth Amendment right to enhanced reliability in the imposition of capital punishment.  Woodson v. North Carolina, 428 U.S. 280, 49 L.Ed.2d 944 (1976).





�  In arguing that he did not have to prove that Yvette Gay had specific intent under his theory of acting in concert, the prosecutor stated:


Renwick had the specific intent to kill.  She didn't . . . she may not have had the specific intent.


(Tp. 1495)  For further discussion of the prosecutor's theory of acting in concert, see Argument II.





�  The trial court did not instruct the jury on diminished capacity as a defense to burglary.  As argued in Argument IV, this was error.





�  For further discussion of defense counsel's confusion about the defenses of diminished capacity and duress, see Argument III .





�  Because this is a capital prosecution, the trial court's action also violated the defendant's Eighth Amendment right to enhanced reliability in the imposition of capital punishment.  Woodson v. North Carolina, 428 U.S. 280, 49 L.Ed.2d 944 (1976).





�  See supra note 32.





�  Because this is a capital prosecution, the trial court's action also violated the defendant's Eighth Amendment right to enhanced reliability in the imposition of capital punishment.  Woodson v. North Carolina, 428 U.S. 280, 49 L.Ed.2d 944 (1976).





�  Grady dealt specifically with successive prosecutions.  The Grady Court recognized that successive prosecutions raise concerns that extend beyond the possibility of an extended sentence. 495 U.S. at 518, 109 L.Ed.2d at 562.





�  See Argument II.





�  On the particular facts of this case, where the predicate felony underlying the defendant's conviction for felony murder was a specific intent crime, Renwick Gibbs's intent may have been the basis for the defendant's murder convictions under both the felony murder theory and the acting in concert premeditated and deliberate murder theory.  However, in the general case, when a defendant is charged with murder under both of these theories, his accomplice's intent will only be relevant to the premeditated and deliberate murder conviction.  





�  The court's action also violated the defendant's Eighth amendment right to enhanced reliability in the imposition of capital punishment.  Woodson v. North Carolina, 428 U.S. 280, 49 L.Ed.2d 944 (1976).





�  See Argument III.





�  See the prejudice analysis in Issue XI below.





�  In Issue XII of this Brief, appellant asserts on separate grounds that the especially heinous aggravating circumstance was erroneously submitted.





�  The issue in Oliver, however, was not redundant use of evidence as aggravation, because the robbery-murder aggravator was not submitted in that case.  Oliver stands for the proposition that where a first degree murder conviction is based solely on felony murder and the predicate felony therefore becomes unavailable as an aggravating circumstance in the penalty phase, see State v. Cherry, 298 N.C. 86, 257 S.E.2d 551 (1979), pecuniary gain may be submitted if supported by the evidence.





�   Hutchins holds that the motive of avoiding arrest is sufficiently distinct from the act of killing an officer acting in his official capacity.  It may be that the specific holding in Hutchins is called into question by Quesinberry.  It is unnecessary in the instant case to resolve any conflict between the two cases, because the result urged in this argument is consistent with the underlying analysis in both.





�  If this Court characterizes the especially heinous, atrocious, or cruel circumstance as an "act" aggravator under the Hutchins/Green analysis, the overlap with the course of conduct circumstance is even more clearly defined.  If the especially heinous circumstance is characterized as more a "motive" aggravator, Quesinberry teaches that the circumstance still may impermissibly overlap.  If the especially heinous circumstance is more a "motive" aggravator, appellant's argument concerning the error in holding Yvette Gay vicariously responsible for the specific circumstances under which Renwick Gibbs determined the victims would die is strengthened.





�  The appellant in Pinch failed to raise the issue of the duplicative nature of the especially heinous circumstance and the course of conduct circumstance, both of which were submitted and found in Pinch.





�  Appellant specifically asserts that the duplication of aggravation present in this case itself prejudicially violated the Eighth and Fourteenth Amendments by injecting into the proceeding a high degree of arbitrariness and unreliability.  The duplication was unconstitutional without reference to state law.  The settled state law basis for relief argued above is, however, a wholly adequate and independent ground upon which to remand for resentencing.  See generally, State v. Carter, 322 N.C. 709, 370 S.E.2d 553 (1988); Michigan v. Long, 463 U.S. 1032, 77 L.Ed.2d 1201 (1983).





�  Only in State v. Taylor, 304 N.C. 249, 283 S.E.2d 761 (1981), has this Court found that erroneous submission of an aggravating circumstance was harmless error.  In Taylor, this Court was "convinced that the error was harmless beyond a reasonable doubt. . . . "  Id. at 286,  283 S.E.2d at 784.  Taylor's jury found beyond a reasonable doubt that he was guilty of first-degree murder (felony murder-armed robbery), kidnapping, armed robbery, and assault with a deadly weapon with intent to kill inflicting serious injury.  Id. at 254, 283 S.E.2d at 766.  This Court had already affirmed a conviction of Taylor for first-degree rape arising out of a related incident, State v. Taylor, 301 N.C. 164, 270 S.E.2d 409 (1980), and another first-degree murder in 1978, State v. Taylor, 298 N.C. 405, 259 S.E.2d 502 (1979).  The sentencing jury heard evidence that in 1976 the defendant kidnapped a woman and raped, beat and stabbed her.  304 N.C. at 276, 283 S.E.2d at 778.  This Court found several errors in Taylor's trial but in light of the evidence of his guilt and aggravation the court found no prejudice.  Taylor is in a class by itself; the quantity and quality of evidence of guilt and of aggravation of his sentence was overwhelming.








�  Cf. State v. Davis, supra (length of jury deliberations noted in prejudice analysis).





�  The Eighth Amendment applies to the States through the Fourteenth Amendment.  Robinson v. California, 370 U.S. 660, 8 L.Ed.2d 758 (1962).





�  The absence of the finding mandated by Enmund and Tison in the case at bar is discussed in Issue XIII below.  The Enmund/Tison analysis, which is a function of the defendant's mental state, if resolved favorably to the defendant precludes inquiry into the presence of narrowing aggravation for defendants in the subset it defines (i.e., convicted first degree murderers who did not at least act with reckless disregard for human life, see Tison).  In North Carolina, if a defendant is not thus excluded from death eligibility by the Enmund/Tison test, and in fact becomes death-eligible because an aggravating circumstance is found by the jury, only then does aggravation figure in the individualized determination of whether that particular defendant, given the unique circumstances of her life and the offense, may be sentenced to die.





�  A defendant's decision to place his victim in a position of helpless awareness of impending death has been recognized as a circumstance in the determination of whether a murder is especially heinous, atrocious, or cruel.  See State v. Artis, supra, and State v. Oliver & Moore, 309 N.C. 326, 307 S.E.2d 304 (1983).





�  The issue of Reese's vicarious liability for his codefendant's manner of killing the clerk was not briefed in the Reese appeal.  Reese merely stated in a conclusory fashion that the evidence was insufficient to support the aggravating circumstance.  Brief for Appellant at 96-97, State v. Reese (No. 468A83).  The state argued in response that the evidence was sufficient to show that Reese had gone in the store with Harmon and had actually either held the clerk or stabbed her while Harmon held her, a view rejected by the Reese Court.  Brief for the State at 83-84, State v. Reese.





�  Appellant specifically asserts that the duplication of aggravation present in this case itself prejudicially violated the Eighth and Fourteenth Amendments by injecting into the proceeding a high degree of arbitrariness and unreliability.  The duplication was unconstitutional without reference to state law.  The settled state law basis for relief argued above is, however, a wholly adequate and independent ground upon which to remand for resentencing.  See generally, State v. Carter, 322 N.C. 709, 370 S.E.2d 553 (1988); Michigan v. Long, 463 U.S. 1032, 77 L.Ed.2d 1201 (1983).





�  This assignment of error is made pursuant to Appellant's Motion to Amend the Record, filed contemporaneously with this brief.





�  The jury is particularly well-suited to resolve credibility conflicts pertinent to an Enmund/Tison question.  See Cabana v. Bullock, supra, 474 U.S. at 388 n.5, 88 L.Ed.2d at 718 n.5 (resolution of Enmund issue can require credibility determination not suited to appellate factfinding).





�  It is unreasonable to believe that the influence of such instructions would not have extended to the jury's understanding of the burglary and murder elements of the conspiracy counts.  The jury would have understood these terms in light of the court's instructions making a guilty verdict possible on the theory of acting in concert without the necessity of finding that the defendant herself intended to kill.  See Issue II, supra.





�  The duress defense, as is discussed in Issue III above, was hobbled by the misapprehension of the sole mental health expert to testify, by the prosecutor, and by defense counsel.





�  The erroneously court failed to instruct on duress as a defense to felony murder.  See Issue X above.





�  It is not surprising that the jurors did not find the submitted "duress" mitigating factor given their rejection of it under the same burden of proof in the guilt phase of the trial.  The evidence which supported the "domination" mitigator was relevant to the Enmund/Tison inquiry and may have engendered a reasonable doubt concerning the issues posed by the inquiry.





�  Although counsel did not request an Enmund/Tison instruction at trial, the trial court explicitly determined on the record that it would not be given.  During the recorded portion of the penalty phase charge conference, he noted that "Page 4 [of the applicable pattern jury instruction], the first parenthetical element dealing with Enmund issue would be eliminated in its entirety."  (Tp. 1963)  Appellant submits that a trial court's duty to give an Enmund/Tison instruction is not subject to waiver through failure of counsel to raise the issue at trial.  Rather, as the United States Supreme Court has made clear in the passages quoted above from Cabana and Tison, an Enmund/Tison finding is a necessary factual predicate of imposing the death penalty in a case in which an Enmund/Tison issue is raised.  That is, the requirement of making that finding is a "categorical rule" (Cabana, supra, 474 U.S. at 386, 88 L.Ed.2d at 716), and a trial court lacks the power or jurisdiction to impose a sentence of death absent such a finding.


Alternatively, appellant respectfully asserts that holding waiver on this issue would be out of keeping with this Court's scrupulous review of capital cases.  See, e.g., State v. Fowler, 270 N.C. 468, 155 S.E.2d 83 (1976); State v. Price, 331 N.C. 620, 418 S.E.2d 169 (1992).





�  The bulk of the penalty phase charge conference was conducted off the record.  Following the close of the penalty phase evidence on 7 August 1991, all counsel and the court retired to chambers at 2:47 p.m.  (Tp. 1952)  The next entry in the trial transcript is that court was called back to order at 6:49 p.m.  (Tp. 1962 -- the intervening pages are the reporter's certificate for volume 7 and the index pages for volume 8)  Defendant's written submission of mitigating factors and request for peremptory instruction was considered during that time, as the parties and the court later made clear on the record.  (Tpp. 2070-72)





�  In view of their rejection of this mental health terminology, it is no surprise that jurors also rejected the submitted but unfound circumstance that her "mental condition at the time of the commission of the offense is one susceptible to rehabilitation."  They in essence were not persuaded by a preponderance of the evidence that she had a "mental condition" at all, although, as noted above, a juror or jurors did feel that her capacity to conform her behavior to the law was impaired.





�  State v. Johnson, 298 N.C. 1, 34, 257 S.E.2d 569, 590 (1979).





�  Defendant's written request for peremptory instructions (Rp. 122) was considered during the off-record portion of the penalty phase charge conference.  See Tpp. 1952, 1962, 2070-71.





�  Appellant respectfully asserts that this doctrine is in violation of the Eighth and Fourteenth Amendments, as is discussed in Issue XVIII below.





�  Circumstance listed at Rp. 175; evidence, e.g., Tpp. 897, 950-52, 1237-55, 1306.





�  Circumstance listed at Rp. 174; evidence, e.g., at Tpp. 1300.





�  Circumstance listed at Rp. 173; evidence, e.g., at Tp. 1831.





�  Circumstance listed at Rp. 173; evidence, e.g., at Tp. 1898.





�  Circumstance listed at Rp. 173; evidence, e.g., at Tp. 549).





�  Circumstance listed at Rp. 172; evidence, e.g., at Tp. 1894-95, 1898).





�  Circumstance listed at Rp. 172; evidence, e.g., at Tp. 547-48.





�  The North Carolina Digest 2d lists twenty-eight cases on this point.  36 N.C. Digest 2d Trial ╜234(3).





�  Defendant specifically asserts that the trial court's failure to give the requested instructions was a violation of her right to present a defense, her right to be free from cruel or unusual punishment, and her right to fundamental fairness.





�  Mr. Howerin testified during jury voir dire that he had arthritis and was living on disability income.  (VD Tp. 1341)  Mr. Howerin was not the foreperson during the guilt phase of this trial. (Tp. 1753)





�  Because this is a capital prosecution, the trial court's action also violated the defendant's Eighth Amendment right to enhanced reliability in the imposition of capital punishment.  Woodson v. North Carolina, 428 U.S. 280, 49 L.Ed.2d 944 (1976).





�  See Tpp. 2184, 2189, 2194, 2200-01, 2205, 2209, 2212.





�  See mitigating factor No. 17, Rp. 173.





�  Another jail minister, Betty Avery testified that she knew the defendant was genuine in her Christianity.  Avery testified that  "there is a number of spirits out here in the world," and "[Yvette] definitely has a good spirit." (Tp. 1848)  When asked whether Avery believed that Yvette had "jailhouse religion," Avery answered, "No, absolutely  not . . . because her spirit is still bearing witness with mine." (Tp. 1850)  Avery's unconventional interpretation of Christianity may have limited the weight which the jury gave to her testimony.





