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Questions Presented

I.
whether Jason Hurst is entitled to a new capital sentencing hearing because the trial court erred by failing to submit the age mitigating circumstance to the jury?

II.
whether Jason Hurst is entitled to a new capital sentencing hearing because the trial court erred by failing to submit the “no significant history oF prior criminal activity” mitigating circumstance to the jury?

III.
whether Jason hurst is entitled to a new trial because the trial court failed to take appropriate action when it was revealed that a juror brought a newspaper to the jury room for three days of jury voir dire and that jurors had read and discussed a highly prejudicial newspaper article about the case?

IV.
whether jason hurst is entitled to a new trial because the trial court erred by failing to correctly admonish potential jurors not to read any media reports about the case and not to form any opinions about the defendant’s guilt or innocence?

V.
whether Jason hurst is entitled to a new capital sentencing hearing because the jury instructions on Issue three instructed the jurors to answer issue three “yes” and move on to issue four if the weight of the mitigating circumstances is equal to the weight of the aggravating circumstances?

VI.
whether Jason hurst is entitled to a new capital sentencing hearing because after ring v. Arizona our vague and overbroad “especially heinous, atrocious or cruel” aggravating circumstance cannot be saved by narrowing on appeal?

VII.
whether Jason hurst is entitled to a new capital sentencing hearing because the trial court erred by failing to intervene when the prosecutors urged the jurors to vote to execute jason hurst because his crime was premeditated and not in self-defense?

VIII.
whether Jason hurst is entitled to have his death sentence vacated because the sentence was imposed under the influence of passion, prejudice, and other arbitrary factors?

iX.
whether Jason hurst is entitled to have his death sentence vacated because the death penalty constitutes cruel and unusual punishment, the North Carolina death penalty statute is arbitrary, vague and overbroad, and the death penalty is a disproportionate punishment in this case?

X.
whether Jason hurst is entitled to a new capital sentencing hearing because the trial court’s instructions on unanimity were ambiguous?

XI.
whether Jason hurst is entitled to a new capital sentencing hearing because the jurors were permitted to reject submitted mitigation on the basis it had no mitigating value?

XII.
whether Jason hurst is entitled to a new capital sentencing hearing because the trial court instructed the jury that at issues three and four, each juror may consider the mitigating circumstances found by that juror, rather than any mitigating circumstance found by any juror?

XIii.
whether Jason hurst is entitled to a new capital sentencing hearing because the trial court instructed the jury that at issue four, each juror may (rather than must) consider the mitigating circumstances found by that juror?

XiV.
whether Jason hurst is entitled to a new capital sentencing hearing because the trial court instructed the jury that Jason had to “satisfy” the jury of the existence of mitigating circumstances?

XV.
whether Jason hurst’s death sentence must be vacated because his death sentence violates the international covenant on civil and political rights and customary international law?

XVI.
whether Jason hurst’S first-degree murder conviction must be vacated because the indictment only alleged the elements of second-degree murder?

XVII.
whether Jason hurst’s death sentence must be vacated because the indictment did not allege any elements authorizing a sentence greater than life imprisonment without parole?

Statement of the Case

On August 19, 2002, the Randolph County Grand Jury indicted defendant-appellant Jason Hurst for murder.  (Rp. 4)  This case came to be tried capitally on Jason Hurst’s not guilty plea at the March 1, 2004 Criminal Session of Randolph County Superior Court before Superior Court Judge John O. Craig, III.  (Rp. 1)  On March 12, 2004, the jury found Jason Hurst guilty of first-degree murder under the theories of premeditation and deliberation and felony murder.  (Rp. 92)  

Jason Hurst’s capital sentencing proceeding began on March 15, 2004.  On March 17, 2004, after deliberating for more than one full day, the jury found two aggravating circumstances, the N.C. Gen. Stat. § 15A-2000(e)(6) (that the murder was committed for pecuniary gain) and (e)(9) (that the murder was especially heinous, atrocious, or cruel) mitigating circumstances; found one statutory mitigating circumstance, the N.C. Gen. Stat. § 15A-2000(f)(2) mitigating circumstance (that the murder was committed while Jason Hurst was under the influence of a mental or emotional disturbance) and numerous nonstatutory mitigating circumstances; found that the mitigating circumstances were insufficient to outweigh the aggravating circumstances; found that the aggravating circumstances were sufficiently substantial to call for imposition of the death penalty when considered with the mitigating circumstances; and recommended that Jason Hurst be sentenced to death.  (Rpp. 123-27)  On that day, Judge Craig entered Judgment and Commitment, and sentenced Jason Hurst to death.  (Rpp. 128-32)  Jason Hurst appealed.  (Rpp. 133-34) 

Statement of grounds for appellate review

Defendant appeals pursuant to N.C. Gen. Stat. § 7A-27(a) and N.C. Gen. Stat. § 15A-2000(d)(1) from a final judgment of Randolph County Superior Court. 

Statement of the Facts

The childhood shows the man 

As morning shows the day.

- John Milton, Paradise Regained, Book IV, lines 220-21 TA \l "John Milton:  Paradise Lost and Paradise Regained (Christopher Ricks, ed., Penguin Books 1968) (1671)" \c 3 .

I’m glad that my mom and dad are at this trial together . . . .  Maybe they can get back together again.

- Jason Hurst, to Dr. James Hilkey, during Jason Hurst’s capital trial.

Jason Hurst, age twenty-three, killed Daniel Branch, age twenty-five, by shooting him with a shotgun on June 9, 2002.  

A.
Terry Hurst Impregnates and Marries Teresa Hurst, then Relentlessly Beats Her and Their Child, Jason.

Jason’s father, Terry Hurst, was born in 1956 and grew up in a family with ten brothers and sisters in West Virginia.  His parents were always together and, Terry testified, had only disagreed once.  His father was “calm and smooth,” but his mother raised her voice a lot.  (XI, pp. 2000, 2003, 2017)

Terry Hurst’s relationship with his brothers and sisters was sometimes violent.  He fought with his brothers “very man-like” and “fist fought with” his sisters, treating them like men.  Terry’s sister Goldie is twelve years older than Terry.  She testified that her brother “was a very hard person” growing up –- you couldn’t talk to him or reason with him.  Terry’s attitude was “me, me, me” and he would “hit or pick at anybody in his way.”  In one incident, he was going to hit Goldie’s three-year-old son in the head with a croquet mallet.  Goldie tried to take the mallet away, then Terry jumped on top of her and kicked her and broke her ribs.  Once he punched his pregnant sister Georgia in the stomach.  There were also “several incidents” with his mother, including one in which he threatened to kill her.  (XI, pp. 2003-04, 2017-19)

Teresa Gillespie, Terry’s niece, recalled that Terry had “physical fights” quite often with his younger sister.  Once he threw her out of the top of a barn.  Teresa Gillespie was sometimes afraid of Terry because she “didn’t know if he would hit her.”  (XI, p. 2078)

When he was twelve or thirteen, Terry Hurst started taking Phenobarbital for “nervousness.”  He got tired of it and started using marijuana in high school, which “calmed and comforted” him.  Goldie testified that the marijuana made Terry “totally paranoid” – if people were talking loudly in the kitchen, Terry would come in and swear that they were talking about him.  Teresa Gillespie testified that when she was fifteen, she was in charge of minding all the other grandchildren during her grandfather’s funeral.  Terry Hurst didn’t attend the funeral, but instead was upstairs at their house getting high with a friend.  Terry got mad because the children were crying, so he came downstairs and yelled at her.  Teresa Gillespie testified that Terry would have hit her if her mother and cousin had not intervened and threatened him.  (XI, 1997-98, 2019, 2079)

Terry Hurst’s drug use continued in the military.  When Terry was in the army, he was initially stationed at Fort Knox, Kentucky.  He “ran into problems” there and “had a breakdown.”  His security clearance to work with missiles was taken away.  Terry Hurst was transferred to Germany.  One day, he was sitting on his bunk when a staff sergeant started yelling at him.  Terry Hurst got “numb” and “aggravated,” said something about the staff sergeant’s mother, and could not remember anything after that.  The next thing he knew, the staff sergeant was on the ground bleeding and unconscious.  A psychiatrist said Terry “was not responsible for his actions.”  Terry was later honorably discharged from the military.  (XI, 1997-2000)

Terry Hurst met Jason’s mother Teresa
 in 1977.  Teresa was from a family of five children.  One sibling, Larry, suffered from psycho-affective disorder and paranoia.  Teresa’s brother George suspected that some other relatives had the same disorder but were never treated.  Where they lived was kind of backward, George explained, and people don’t see doctors.  (XI, 1995, 2037-40)

When Terry and Teresa met, Terry Hurst was twenty-one and had just gotten out of the military.  Teresa was seventeen and still in high school.  Terry Hurst lived with his mother and Teresa lived with her mother in two towns in West Virginia that were small “even by Hee-Haw standards.”  Terry described he and Teresa as “two irresponsible teenagers . . . trying to kick around and have some fun.”  They took drugs and smoked marijuana together and “viewed life as a party.”  (XI, 1995-96)

Teresa got pregnant with Jason a few months after she and Terry started dating.  Teresa was still in school.  Terry Hurst and Teresa got married in February 1978.  Teresa’s mother made her marry Terry.   Because of Terry’s upbringing, “the family unit was very important” to Terry and he wanted that for his child.  First, the couple lived with Terry’s mother, and then Teresa’s mother.  Terry Hurst sometimes worked part time at Sears, but he primarily supported his family by selling drugs.  Both Terry and Teresa were growing and selling marijuana at the time of Jason’s birth.  (IX, pp. 1743-44; XI, pp. 1997, 2000, 2024)

After a few months, Teresa Hurst left her husband, and then they got back together.  This was the first of many break-ups between Terry and Teresa – fifteen or twenty in all, including one time when Terry and Teresa Hurst divorced and got remarried.  Jason was shuffled around back and forth between his parents and other relatives and lived in various locations in West Virginia, Ohio, South Carolina, and North Carolina.  Once Terry even “kidnapped” Jason from Teresa and took him to Cleveland.  One or two days later, Terry called Teresa and told her where he was.  Teresa went to Ohio and told Terry she would come back to him.  When Terry left the house, Teresa escaped with Jason and came back to West Virginia.  Nancy McCoy, Teresa’s younger sister, testified that Teresa and her children came back to live at the family home “many times.”  Teresa’s mother would care for Jason while Teresa earned a living.  (XI, pp. 2001-02, 2023, 2025, 2030-33)

When the Hurst family was all together, their lives were marred by mental illness, physical abuse, and substance abuse.  Teresa suffered from depression, especially post-partum.  After Jason’s little sister Miranda was born, Teresa started acting “different” and “funny” and said she didn’t want to live anymore.  Terry took her back to the hospital.  (IX, pp. 1740-41; XI, p. 2004)

Terry Hurst believed in being a “strong disciplinarian.”  He whipped Jason with a belt or hand or “whatever it took at the time for [him] to feel like [he] got [his] point across.”  Terry admitted that “the whippings got out of control.”  Once when Jason’s grandmother came to visit, Jason did something wrong and Terry took Jason into the bathroom, closed the door, and started whipping him.  He kept whipping Jason until finally Teresa and the grandmother started beating on the door, demanding that Terry bring Jason out so they could see him.  Even though it was time for the grandmother to leave, she wouldn’t go until she could see that Jason was going to be okay.  (XI, pp. 2005-06, 2067)

Nancy McCoy testified to similar incidents in which Terry would beat Jason in the bathroom with the door shut “as if nobody could hear him in there hollering.”  Nancy related how no one did anything to stop Terry’s abuse of Jason.  Teresa’s mother wanted to keep Jason and Teresa refused.  Rather than make a big fuss, their mother let it go.  Nancy testified that if she knew then what she knows now about Social Services and Child Protective Services, she would have called them.  Miranda Hurst, Jason’s little sister, also testified that Terry Hurst would beat Jason.  Miranda described the beatings as “not spankings or whippings” but instead beatings “with his fists, punching, shoving.”  Other relatives stated that Terry “fought Jason like he was a man.”  (XI, pp. 2026, 2090; Def.’s Exh. 2, p. 3; Ap. 3)

Nancy McCoy testified that as a child, Jason was “very, very mannerly” and that Jason and Miranda were “the most mannerly children she’d met in her life.”  If Jason wanted a drink or something to eat, he would say “may I,” “thank you,” and “please.”  Jason did not appear to give anyone any reason to discipline him with a belt or otherwise.  Jason Hurst was also kind to Nancy McCoy’s disabled son Luke.  Luke could not talk or communicate verbally.  Nancy testified that Jason was very patient with Luke, and that Luke trusted Jason.  Goldie described Jason as the “sweetest, most respectable young man you’d ever want to meet.”  (XI, pp. 2020, 2027-28)

Terry Hurst’s violent outbursts were also directed at Teresa, whom he would beat “two to three times a month,” often with the children present.  When he would raise his voice or he and Teresa would argue, the children were terrified and would either hide in their rooms or would get involved in the conflict – they would pull and grab and try to separate their parents saying, “No, Dad, don’t.”  Miranda testified that when Terry started to punch and choke Teresa, which occurred “fairly often,” Jason would bring Miranda to his room, and sit with her and protect her.  (XI, pp. 2006-07, 2093-94)

When Terry and Teresa lived in Terry’s sister Goldie’s neighborhood, she saw evidence of Terry’s abuse of Teresa.  Once Teresa came to her home crying, with bruised fingerprint marks on her arm.  Teresa said Terry locked her in the bathroom and raped her.  Nancy McCoy testified that she would go to Terry and Teresa’s house frequently.  The couple would fight and she would leave the room or go outside.  Teresa would come outside and recount how Terry “pulled her hair or choked her or whatever he’d done.”  Then Teresa would beg Nancy not to go home, but also not to tell their mother what happened.  (XI, pp. 2019, 2020, 2025)

Besides beating Jason, and beating Teresa in front of Jason, Terry Hurst also started Jason down the road to substance abuse.  Terry Hurst was using drugs as Jason grew up.  It was his home, so he felt he should have the freedom to use drugs and everyone should leave him alone.  When Jason was thirteen years old, Terry realized some of his drugs were missing.  Jason was the only one who had access to them.  Terry confronted Jason about it, then gave him some drugs.  Teresa knew Terry had given Jason drugs, but she didn’t try to stop him because she was scared.  Miranda Hurst recalled an incident when she was nine and her brother was thirteen.  When they were home alone one day, Jason showed her a cigar box containing “dad’s marijuana and pipes.”  Miranda asked if he would get in trouble and Jason said that “Dad didn’t care as long as Mom didn’t find out.”  (XI, pp. 2007-08, 2068, 2091)

When Jason was about thirteen, Teresa left Terry and took Miranda, but Jason refused to go with them.  So Teresa left him at home by himself.  Jason called Terry at work, crying and saying “Mom’s gone.”  Terry Hurst and Jason then started living by themselves in South Carolina. At that time, Terry started making alcohol available to Jason.  (XI, pp. 2008-09, 2038)

Teresa went to West Virginia.  She would not communicate with Jason, and Jason became depressed.  Terry decided to bring Jason to West Virginia.  Terry Hurst went to Teresa’s mother’s house to try to talk to Teresa.  He had a loaded .38 caliber pistol in his pants and other weapons in his truck.  Teresa came out and spoke to him.  Terry didn’t hear what he wanted to hear, so he took out the .38 and smashed Teresa’s car windshield with it.  (XI, pp. 2008-10)

Jason repeated the eighth grade and dropped out of school the following year.  (Def.’s Exh. 2, p. 3; Ap. 2)

 On one occasion in South Carolina on Jason’s fifteenth birthday, Terry Hurst bought an assault rifle for Jason to hunt deer with.  Jason put the rifle in his mouth with his finger on the trigger.  Terry Hurst had no doubt in his mind Jason would have taken his life that day.  (XI, p. 2014)

Terry and Teresa Hurst separated for good in 1995.  Right before they split up, Teresa Hurst visited Teresa Gillespie, showed her a bruise on her leg , “a bad one,” and asked her to take a picture of it.  Jason again threatened to kill himself when Terry moved out.  (XI, p. 2014, 2078-79)

Terry and Jason, who was then sixteen years old, moved back in together.  Terry admitted that he and Jason both needed counseling on numerous occasions, and especially at this point in their lives.  Terry was depressed and would come home from work and go to bed and go to sleep.  Jason would get depressed and “get in the process of killing himself.”  There were also frequent physical altercations between Terry and Jason – “knock’em down, drag’em out, bleeding head fights.”  Teresa Gillespie saw signs of abuse on Jason when he was a teenager.  The time she most remembered was when Jason was sixteen or seventeen and he came to her house with a black eye and explained, “me and dad got into it.”  (XI, pp. 2011-15, 2083)

But instead of counseling, Terry “chose [their] medication for [them].”  Terry allowed Jason to drink and smoke marijuana at home so he could “be relaxed and comfortable and not worry about the stuff they were going through.”  Miranda was eleven or twelve at that point, and Terry Hurst introduced her to alcohol and marijuana as well when she came to their apartment.  He did this because he wanted to be a part of her life.  All three partied like teenage friends would.  Terry testified that during that time, his relationship with Jason was not like a father and son.  By the time of trial, Miranda Hurst had been through three drug commitments and rehabilitations.  (XI, pp. 2012-13, 2080, 2092)

Jason went to live with Teresa Gillespie when he was seventeen years old so he could be closer to where he worked.  Jason ended up living with Teresa Gillespie for one and a half to two years.  Gillespie testified that Jason was “great with her son” Craig and that even now, Craig “still thinks that the sun rises in Jason.”  Jason would take Craig out to swing, walk the dog, play, or watch television.  There was a genuine bond between Jason and Craig.  Teresa Gillespie never had to ask Jason to do anything, but Jason would empty the trash, do the dishes, vacuum every day, and if he heard the clothes dryer stop, he would get up and empty it before she could.  If he had nothing to do, he would walk to her parents’ house and volunteer to help them.  Jason did chores for them like cleaning gutters and raking leaves.  He never asked to be paid for it.  (XI, pp. 2081-83)

Jason started a relationship with an African-American woman named Benita eight years his senior while living at Teresa Gillespie’s house.  He was eighteen years old.  During the relationship Jason “was a totally different person.”  After they dated awhile, Benita became pregnant.  Gillespie testified that the relationship with Benita was a “very, very important relationship” to Jason and that he was “crazy about” the baby, named Deandre.  Benita lived with her mother.  When Benita’s mother moved out, Benita asked Jason to move in.  He “jumped at the chance.”  Teresa Gillespie’s husband cosigned on a $1500 loan so Benita and Jason could get caught up on the bills Benita’s mother left behind.  Jason worked double shifts to provide for Benita and Deandre and became “really responsible” and “really serious about being a father and a committed boyfriend.”  (XI, pp. 2084-87, 2094-95; Def.’s Exh. 2, p. 3; Ap. 2)  

Benita ended the relationship and Jason “didn’t take it very well.”  He was “very upset” and would say, “I just want to be loved and I want someone to love.”  When Benita got pregnant, Jason thought that they would be his family.  When the relationship ended, “it broke his heart.”  His mother took him to the hospital for chest pains.  (XI, pp. 2087, 2095)

In the summer of 1997, Jason went to live in West Virginia with his Uncle George, his mother’s brother.  George was disabled from working in the coal mines, and then broke his leg falling off a porch.  Jason took care of him, cooked, helped him go to the bathroom and get in the shower, “did everything for him.”  Without Jason, George didn’t know how he would have made it.  (XI, pp. 2037-39)

In 1998, Jason was convicted of several breaking and entering charges in North Carolina and was confined at Polk Youth Institution in Butner, and was released in 1999.  After that, Jason worked in an assembly plant and for an exterminating company until “his substance abuse began interfering with his attendance.”  (Def.’s Exh. 2, p. 3; Ap. 2)  

In August 2001, Jason started seeing Kim Persinger in West Virginia.  Both were abusing drugs.  Jason “really, really loved” Kim, was “extremely happy” when they got together, and “felt like she was his whole world.”  Jason went to live at Kim’s family home, and her father Roger Persinger, took Jason on as a son, as “part of the family.”  Roger Persinger was disabled from working in the coal mines.  When he needed help around the house, Jason Hurst would do whatever needed to be done – mow the lawn, wash the boat.  Roger Persinger testified that Jason was “polite all the time.”  According to Persinger, Jason became obsessed with Kim, and “showed her more love than he ever showed his wife when he was dating her.”  Jason told Kim he loved her “all the time.”  Jason and Kim also “went at each other all the time.”  Roger Persinger “was told” that Jason had hit Kim, but hadn’t witnessed it.  If they argued, Jason would “get down and depressed,” “humbled down like a child,” and cry because he thought he would lose his relationship with Kim.  The depression after altercations got so bad that Roger Persinger twice took Jason to the hospital.  Roger “knowed [Jason] needed help.”  Jason was turned away from the hospital because he did not have insurance coverage.  (XI, pp. 2032, 2041-45, 2055, 2099; Def.’s Exh. 2, p. 4; Ap. 3)  

By 2002, Jason’s alcohol intake had increased to a twelve-pack of beer and a fifth of liquor a day.  Jason also used marijuana, crack cocaine and Oxycontin.  (Def.’s Exh. 2, p. 3; Ap. 3)  

In about February, 2002, Kim Persinger became pregnant.  Roger Persinger told Jason he would have to get a job, “something with benefits.”  At that time, Jason was only working odd jobs.  Roger Persinger gave Kim and Jason a mobile home parked in front of his house.  Kim and Jason cleaned up the mobile home and started decorating.  Roger Persinger testified they were “working together and happy as a lark.”  However, his wife and daughter-in-law saw the inside of the trailer and told Kim and Jason that they had not put up the wallpaper correctly because they didn’t line up the patterns.  Jason started crying and told Roger Persinger, “I know it’s not right, we don’t know what we’re doing, but me and Kim done it together, . . . and that’s special to me.”  (XI, 2045-46, 2056)

Jason had an interview and was hired by Excel Homes on the assembly line, but he didn’t show up for work.  He was drinking “more and more” at that time.  Roger Persinger testified that every time he turned around, Jason had a beer in his hand.  (XI, pp. 2057-58)

In May 2002, Jason contacted his father and asked if he could live with him.  He had nowhere to go.  He had been living in West Virginia at his girlfriend’s father’s residence and was “removed from there.”  At first, Jason went to live with his grandparents, also in West Virginia, but was asked to leave after an altercation with his grandfather.  Terry bought a bus ticket for Jason and Jason moved in.  When he got to the house, he put down his bag, talked about being tired and went to bed without taking his clothes off.  Terry learned that Jason and Kim had broken up.  Jason continued to abuse alcohol heavily.  (XI, pp. 2015-16; Def.’s Exh. 2, p. 4; Ap. 3)  

About two to three weeks before Daniel Branch’s death, Jason got a job in North Carolina and believed that Kim was going to come live with him in High Point.  Then, according to Miranda Hurst, about two weeks before the killing Jason spoke to Kim on the phone and was “crying” and “really upset” because Kim wasn’t moving to North Carolina.  (XI, p. 2088)

   Nancy McCoy testified that Jason’s heart was broken in May and June 2002; she could read it all over his face.  She testified that Jason “felt like Kim was his whole world.”  (XI, p. 2032)

Terry Hurst testified that he loved Jason and always had.  He knew he didn’t have the best parenting skills.  Teresa Hurst testified that she would do anything to go back and change things.  (XI, pp. 2065, 2068)

B.
Jason Hurst Kills Daniel Branch But Cannot Explain Why.

On June 6, 2002, Jason approached Steve Barker, a family friend, and asked for a ride to the hospital.  Barker could tell Jason had a mental or emotional problem.  Jason was upset because Kim “had been talking to someone else.”  Barker dropped Jason off at High Point Regional Hospital.  According to Jason, the “staff dismissed his need for treatment for depression, referring him to an alcohol treatment program.”  (XI, pp. 2070-72; Def.’s Exh. 2, p. 4; Ap. 3)  

On Sunday, June 9, 2004, Jason called Miranda at work and told her that he loved her and he was going to West Virginia.  (XI, p. 2100)

Barbara Branch, Daniel Branch’s wife, testified that her husband had made arrangements to sell two guns.  He was supposed to meet Jason Hurst, an acquaintance who “knew someone who bought and sold guns.”  Branch had lost his job and was selling the guns because he had financial problems.  He left with the guns on the morning of June 9, 2002, driving a blue 1977 Thunderbird.  (VI, pp. 1306-10, 1317)

Barbara Branch reported her husband missing on June 10, 2002.  Detective Kevin Raye developed Jason Hurst as a suspect in Daniel Branch’s disappearance.  He received information that Jason Hurst might be in West Virginia.  (VI, p. 1311, VII, pp. 1352-54)

Miranda Hurst called the High Point police.  She told them that Kim Persinger had called her and said that Jason contacted Roger Persinger, Jr., Roger Persinger’s son.  Jason told Roger that he killed somebody and that if Kim wouldn’t talk to him he would come in her driveway and commit suicide.  (VII, pp. 1353, XI, p. 2101)

Roger Persinger testified that he received a late-night phone call from a High Point detective wanting to speak to his son.  The detective told him what happened and that Jason was “heading to West Virginia.”  Roger Persinger, Jr. lived about two miles away.  Roger, Sr. offered to go get Roger, Jr. and tell him to call the detective.  The detective told him not to do that because Jason was very unstable and he shouldn’t leave his wife or daughter alone.  Roger, Sr. decided that Jason loved Kim and his wife, so he left anyway and brought Roger, Jr. to his house.  (XI, pp. 2050-51)

After speaking to Roger Persinger, Jr., Raye decided that Daniel Branch might be in danger and entered his name into the National Crime Information Center database as missing.  It was about 1:00 a.m. on June 11.  (VII, p. 1355)

Raye learned that Jason Hurst knew a person in Montgomery County that might buy a shotgun -- Orville “O.D.” Williamson, who had a history of drug and stolen property charges.  It was 3:30 a.m. on the morning of June 11 and Raye decided it would not be safe to approach Williamson’s house at that time.  At 11:00 a.m. on June 11, Raye and two detectives went to Williamson’s residence.  Williamson said he had not seen Jason Hurst in the last two days.  (VII, pp. 1356-58)  

Raye spoke to Roger Persinger, Jr. again and was told that Branch was killed in North Carolina.  Persinger told him where the body was, a field on the Randolph/Montgomery County line two or three miles from Williamson’s house.  Raye and Lieutenant Dick Shuping searched the field and eventually found Daniel Branch’s body, in Randolph County.  Branch was on his back and appeared to have been shot at least twice at close range – in the body and in the head.  One of his pants pockets was pulled out.  There were two shell casings from Winchester turkey loads in the area.  (VII, pp. 1359-63, 1373-77, 1516-17; IX, pp. 1649-53)

In the meantime, Raleigh County (West Virginia) Sheriff’s Detective Steve Tanner followed up on a tip that Jason Hurst was in the Rock Creek area of West Virginia.  He and Detective Keith Harold went to that area on June 11 to look for Jason Hurst and the blue Thunderbird.  The Thunderbird had been seen at Lloyd’s, Rock Creeks’ only convenience store.  Tanner and Harold met Trooper Greg Cook of the Whiteville State Police Detachment, who had also been looking for Jason Hurst.  (VII, pp. 1384-86, 1410-11, 1439-41)  

Tanner, Harold, and Cook gathered more manpower, then went to Lloyd’s, which was to be used as a staging area for the search.  When they arrived, the blue Thunderbird was parked in a large gravel parking lot across the road from Lloyd’s, and Jason Hurst was walking across the road to a pay phone.  When Jason got to the phone, Tanner and Harold approached Jason from the back.  The identified themselves and ordered Jason to the ground.  Jason immediately complied and the officers handcuffed him.  The officers had “no problems with [Jason] at all.”  They put Jason in Cook’s cruiser.  (VII, pp. 1386-88, 1402, 1411-13, 1390, 1442-43)

The officers told Jason Hurst that he was wanted for murder.  Jason said he was glad it was over and he was tired of being on the run and not eating.  Jason also said he killed a guy in North Carolina and he was glad they had caught him because he didn’t have the nerve to turn himself in.  The officers told him to be quiet, then they read him his Miranda rights.  Jason said he shot a boy in North Carolina with a shotgun then took his car and came to West Virginia.  The officers asked Jason when he had last eaten.  Jason said two days ago, so they bought him some sandwiches and a soda from Lloyd’s.  Jason was handcuffed in the front so he could eat the sandwiches.  There was no indication Jason would try to run.  (VII, pp. 1389-90, 1404, 1413-14, 1444)

Cook and Tanner left for the State Police headquarters in Beckley, West Virginia, in Cook’s car with Jason Hurst in the back.  Jason asked if he could go to see Kim Persinger, who lived near Lloyd’s.  Jason said she was pregnant with his baby and he wanted to say good-bye.  According to Roger Persinger, one of the officers said that Jason also stated that if they took him to see Kim, he would tell them what they wanted to know, and asked them “to drop a drunk driving charge on him.”  The officers took Jason to the Persinger residence and let Jason speak to Kim for a few minutes.  They rolled the back window down and kept Jason handcuffed.  Jason told Kim he was sorry but he was going to have to be gone for a while and wouldn’t be there to be a father to his child.  Kim and her mother were “sobbing.”  Roger Persinger asked Jason what would cause him to do this.  Jason said, “I just don’t know.”  Harold testified that Jason seemed “normal” when he was talking to the Persingers.  (VII, pp. 1414-16, 1445, 1485, 2052; XI, p. 2052)

At the police station, police put Jason Hurst in an interrogation room.  Jason was Mirandized and agreed to speak without an attorney.  He signed the Miranda waiver at 7:14 p.m.  Cook conducted the interrogation and Harold acted as a witness.  The interrogation was videotaped and lasted until approximately 7:54 p.m.  (VII, pp. 1417-18, 1448-50)

Jason Hurst told Cook and Harold that Daniel Branch called him on June 10 and asked to meet him about trading some guns.  Jason knew Daniel Branch because they had traded guns in the past.  When Jason hung up the phone after speaking to Branch he “knew he was going to kill him.”  Jason Hurst and Eric Newman met Daniel Branch in a field.  Jason asked to try out Branch’s Mossburg twelve-gauge shotgun before he bought it.  Jason Hurst raised the gun and shot Daniel Branch in the torso.  Branch yelled “No, no, don’t shoot” and turned to run away.  Jason shot him in the side and Branch fell to the ground.  According to Harold, Jason said that Daniel Branch was lying on the ground, looking up at Jason and asked him not to do it.  Jason Hurst shot Daniel Branch in the head.  Cook testified that Jason didn’t say that Branch said anything before he shot him the third time.  (VII, pp. 1419-20, 1451-53, 1472-73, 1475)

Jason went into Daniel Branch’s pockets, took his car keys, and drove off in the Blue Thunderbird with Eric Newman.  Jason told the officers that Newman knew he was going to kill Branch, but he didn’t try to stop him or do anything to prevent it.  Eric was standing off to the side when Jason shot Daniel Branch.  (VII, pp. 1420-21, 1474)

Jason Hurst told the officers he took the Mossburg shotgun to the house of a relative, Leon Burgess, in Pine Branch, North Carolina, and traded it for a 410-gauge shotgun.  Jason said that the Mossburg shotgun was actually one that he had stolen during a breaking and entering in the Rock Creek area and that it was ironic he was going to buy a shotgun he had stolen from someone else.  Jason also told the officers that he sold Daniel Branch’s other gun, a .22 caliber rifle.  (VII, pp. 1421, 1453-54, 1457, 1478-79)

Cook asked Jason if he had planned to kill Branch, and Jason said he knew he was going to do it the day before after he hung up the phone with Branch.  When asked if it was a spur of the moment thing, Jason said “I can’t really say I planned it out but I knew I was going to do it.”  Cook said that Jason must not have liked Branch.  Jason said, “I didn’t really know him that well but he was an okay guy.”  When asked if he was sorry he did it, Jason said the only thing he was sorry for was the victim’s family.  Jason said he still wasn’t feeling bad and he didn’t know why.  He said he wished he could say Daniel did something to him because it would help him out.  But Jason never claimed that Daniel Branch provoked him in any way, that he needed to defend himself against Branch, or that Branch had a gun.  (VII, pp. 1420, 1456, 1477, 1479, 1498-1500, 1506-08)

According to Harold, Jason did not give a “satisfactory answer” as to why he killed Daniel Branch.  Cook asked Jason if he killed Branch because he didn’t like how he carried himself and Jason said “I don’t have any idea.”  Jason also said that people at McDonald’s had made him more upset than Daniel Branch did.  Every time Jason was asked why he did it, he either said I don’t know, I can’t explain, or “he ain’t never done nothing to me,” or he would just shake his head and shrug his shoulders.  Cook asked if he just wanted to see what it was like to kill a man and Jason said no.  Cook left the room because he was frustrated because Jason would not give him an explanation for the killing.  (VII, pp. 1422-23, 1434, 1476, 1479, 1489, 1507)

At one point Jason Hurst asked for some snuff, saying he was a little nervous and it would calm him down.  Jason laughed when he said this.  At a few points in the interrogation, Jason appeared to be laughing, including one time when he said, “I’m getting emotional.”  Otherwise, Harold testified that Jason was “friendly” and “calm and collected” during the interrogation, like he was “holding a normal conversation.”  (VII, pp. 1421-22, 1426-27, 1474, 1503-04)

An inventory of the Blue Thunderbird revealed a Marlin Model 200, 410 single-shot shotgun in the backseat.  It was not loaded.  There was a box of Winchester twelve-gauge shells in the trunk.  There were two spent shells in the box.  (VII, pp. 1391-98)

Major Freddie Rutledge of the Randolph County Sheriff’s Office testified that Mossburg shotgun was a pump-action twelve-gauge shotgun with a five-round capacity.  To shoot the gun, one must pull the slide back to put a new round in the chamber.  This must be done for every shot.  Additionally, this gun was defective because one also needed to push the slide release for every shot.  This should have happened automatically.  (IX, pp. 1659-69)

Eric Newman was brought in shortly after Jason was arrested and was taken to the Beckley police station.  He was questioned then taken to a homeless shelter.  A few days later Newman had disappeared.  Newman was later arrested in Greensboro.  (VII, pp. 1391, 1399-1400, 1511, 1521, 1528-29)

On June 14, 2002, Lieutenant Gary Davis and Sergeant Trogden of the Randolph County Sheriff’s Office traveled to West Virginia to pick up Jason Hurst.  They Mirandized Jason, and Jason waived his rights.  The officers questioned Jason during the ride back to North Carolina and recorded the conversation on audio tape.  Jason Hurst told the officers that he shot a man in North Carolina.  He also stated that he was going to rob “some guy named Mike” “[f]or some pot.”  Jason was “polite and respectful” during the interrogation and answered the officers’ questions.  However, there was “no emotional impact” – Jason was not excited or emotional.  He had the same demeanor as on the videotape from West Virginia.  (VII, pp. 1534-40; IX, p. 1820)

On July 9, 2002, Jason Hurst told Lieutenant Lanny McIver of the Randolph County Sheriff’s Office that he wished to speak to Lieutenant Davis about a matter unrelated to the case.  Jason spoke to Davis on July 10.  Then Jason, Davis and McIver drove together from the Randolph County Jail to the area of the Montgomery County line, near the Pisgah covered bridge.  Davis was driving and Jason was directing him where to go.  They passed the Branch crime scene on the way.  Jason Hurst said, “I guess there is something wrong with me though.  I know that when you do something like this you are supposed to feel some kind of remorse for it, but I don’t.”  Jason also pointed out, “Down there at the power pole is where I killed that boy.”  McIver testified that Jason’s demeanor was very matter-of-fact and unconcerned.  (IX, pp. 1670-73)

Dr. John Butts conducted the autopsy on Daniel Branch.  Branch’s body had three gunshot wounds – to the right jaw, to the left lower chest and abdominal area, and to the right side.  Butts could not tell which wound occurred first.  Judging by the spread of the shot and the fact that cotton wadding was embedded in the wound, the shotgun was probably about fifteen to sixteen feet away when it made the wound to the lower left chest.  The shot hit the bowels and stomach but not any major blood vessels.  The wound would not have been immediately fatal.  (VIII, pp. 1556-67)

The shotgun was “several yards away” when it made the jaw wound, but closer than for the abdominal wound.  The shot caused extensive damage to the jaw, damaging vital vascular structures and the spinal column.  The wound would have been “rapidly fatal.”  There was a “strong possibility” Daniel Branch was rendered unconscious immediately by the wound.  (VIII, pp. 1568-70, 1588-89)

The wound to the right side was caused when the shotgun was about thirty feet away.  There was damage to significant internal structures, but the wound would not necessarily have been immediately incapacitating or immediately fatal.  (VIII, pp. 1570-72)

C.
Jason Hurst’s Tumultuous Childhood Resulted in Severe Borderline Personality Disorder.

Forensic psychologist Dr. James Hilkey testified in the guilt phase that he conducted a forensic examination of Jason Hurst to determine whether Jason was competent for trial and to determine Jason’s state of mind at the time of the crime.  Dr. Hilkey testified that in his opinion, Jason was competent for trial.  (IX, pp. 1715-17)

Dr. Hilkey gave Jason a battery of psychological tests to ascertain the answer to the question of Jason’s state of mind at the time of the crime:  the Wechsler I.Q. test, the Million Clinical Multiaxil Inventory, the Personality Assessment Inventory, and the ink blot or Rorschach test.  Dr. Hilkey also conducted a “mental status exam,” which is a set of questions psychologists use to assess orientation.  Dr. Hilkey visited with Jason four times and examined the discovery, the autopsy report, police investigative reports, and Jason’s statement to police, including viewing the videotape.  (IX, pp. 1718-28)

Dr. Hilkey first testified that in his opinion, Jason was being truthful and doing his best to accurately portray his thinking ability and cognitive and problem-solving skills.  Jason might have magnified some his symptoms.  This is not uncommon because people want to make sure their problems are addressed.  Any exaggeration was not significant enough to invalidate the results.   (IX, pp. 1729-31)    

Dr. Hilkey testified that Jason has an average I.Q. of 104.  However, the personality tests revealed that Jason has significant mental problems.  The Rorschach test showed that there is a malignant or disturbed part of Jason’s personality that, if under stress, could inaccurately perceive reality.  (IX, pp. 1729-32)

Dr. Hilkey also ascertained that Jason suffers from a significant personality disorder – borderline personality disorder (BPD).  Jason also exhibited traits associated with antisocial personality disorder.  Finally, Jason also suffered from major depressive disorder.  (IX, p. 1730)

A personality disorder is a long-standing disorder in which a person’s character or personality is out of sync with what’s expected.  The disorder is primarily made up of maladaptive coping systems that a person has learned to use over the years to keep in psychological balance.  BPD is a severe disorder that affects the way a person thinks about his environment.  It is characterized by a “pervasive pattern of instability of interpersonal relationships, self image, affects, and marked impulsivity beginning by early adulthood.”  People with BPD have trouble forming meaningful relationships.  Their relationships are often chaotic and disruptive.  When there are problems in relationships, people with BPD may react with impulsivity, temper tantrums, physical abuse, and violent rage.  Substance abuse has a high correlation with BPD because the person may use drugs in an effort to regulate mood.   (IX, pp. 1737-38, 1784)

Because BPD is a long-standing set of learned coping styles, to diagnose this disorder, one must know about a person’s childhood, especially his treatment as a child by his caregivers.  Further, people with a family history of impulse control disorders and substance abuse problems are at a much higher risk for developing BPD.  Dr. Hilkey therefore interviewed members of Jason’s family and reviewed interviews by a social worker who traveled to West Virginia and interviewed more family members.  (IX, pp. 1739-40, 1779)

Jason’s mother was sexually abused as a child and suffered from depression since late adolescence, especially post-partum depression when both Jason and Miranda were born.  Further, Teresa’s brother was diagnosed with schizo-affective disorder, a very serious psychological disorder combining bipolar disorder and schizophrenia.  Jason’s father had a significant mental health history as well, including treatment with phenobarbital as a child, at least one violent incident in the army, and panic attacks.  He was viewed by his peers in the military as volatile and unpredictable.  Terry also had serious substance abuse problems.  Terry Hurst entered the relationship with Teresa with “a host of problems.”  (IX, pp. 1740-41; Def.’s Exh. 2, p. 7; Ap. 6)    

Terry and Teresa’s relationship was “tremendously chaotic” and included physical abuse and at least ten periods of separation.  Terry would assault Teresa in front of the children, holding her and choking her.  Jason received severe beatings from Terry.  Jason was also emotionally abused – his father was constantly leaving and returning, his father kidnapped him from his mother, and Teresa left many times as well and had multiple affairs.  The children were pawns in Terry and Teresa’s relationship.  One parent would talk about the other parent to Jason and Miranda.  Jason sometimes had the role of parent to Terry.  When Jason was sixteen or seventeen, Terry became very depressed and started drinking heavily and Jason was put in the role of being his caretaker.  Overall, the Hurst family was chaotic and tumultuous with lots of acting out, lots of aggression, and lots of physical assault.  (IX, pp. 1742-44)

Nevertheless, the family kept getting back together.  Terry came from a big family and it was most important to him to have his family together.  However, Terry was distraught by the fact that he couldn’t create the atmosphere he desired for his family.  Family was important to Terry in the same way it is important to Jason.  (IX, p. 1742)

There are nine criteria for borderline personality disorder listed in the Diagnostic and Statistical Manual.  A person is diagnosed with borderline personality disorder if he meets at least five of the nine criteria.  Jason met all nine criteria.  (IX, pp. 1749, 1770-79)

1)
planning attempts to avoid real or imagined abandonments – Dr. Hilkey explained that marked disruptions in early relationships with the primary caregiver make the relationships a person experiences as an adult extremely important to him.  Much of the person’s identity is tied up in relationships and any abandonment or disruption in the relationship is met with intense and severe rage.  A person with BPD expends much effort to keep relationships intact, and will even do things that are inappropriate, such as threaten someone to keep them from leaving.  As a child, Jason tried to bring his parents back together to avoid abandonment.  He felt responsible for his parents’ disagreement and fighting.  It is not uncommon for young children to engage in this type of “magical thinking” – that they are the cause and effect of what happens around them and that their parents would have stayed together if they had been better behaved.  Jason’s experience with separation was extreme because of his parent’s many separations and the violence in their relationship.  (IX, pp. 1749-50, 1752-54)

Jason Hurst’s two significant adult relationships – Benita and Kim – demonstrated his childish belief system.  For example, Benita was seven or eight years Jason’s senior and he had known her for a very brief period of time before becoming involved with her.  Jason assumed a “rescuing relationship,” assumed a lot of debt, and quickly became attached to her and had a child with her.  He lived with Benita and their child as a sort of family.  When Jason felt he was not providing for Benita’s needs, he became depressed and Benita told him to leave.  Jason got extremely depressed and had a brief hospital stay for “acute depression.”  (IX, pp. 1750-51)

Dr. Hilkey also explained that there are many similarities between Jason and his father.  Because Terry did not have the skills or maturity to effectively create a close family environment, there were repeated abandonments with acute reactions from Terry – depression, threats, aggression, and violence.  Jason behaves consistent with someone who wants to have an intact close family.  Dr. Hilkey testified that Jason’s family history was being replicated by Jason and his relationships.  (IX, pp. 1751-52)

Jason’s feeling of wanting desperately to keep his family relationships intact was still going on at the time of trial.  During the trial, Jason told Dr. Hilkey, “I’m glad that my mom and dad are at this trial together . . . .  Maybe they can get back together again.”  Dr. Hilkey testified that “[a]gain, even as an adult, there’s still this idea or this wish that somehow the events of this trial are somehow going to bring this family back together as a unit.”  Such a belief was “unrealistic” and “not a possibility” because Terry Hurst had remarried.  (IX, p. 1754)

2)
a pattern of intense interpersonal relationships characterized by alternating moods of extremes of idealization and devaluation --  A person with BPD typically meets someone and very quickly believes that it’s the best thing that’s ever happened in his life and puts the person on a pedestal.  However, inevitably the other person will fail to meet the borderline person’s needs.  The other person is devalued and the person with BPD ends up being abusive and derogatory.  This criterion is evident in Jason’s two significant relationships.  For example, Jason’s relationship with Kim was marked by intense chaos.  Threats of abandonment by Kim resulted in threats of suicide and several referrals to psychiatric care centers for depression for Jason.  Jason continued to write to Kim from prison expressing his undying love and wish to reunite.  Jason asked Dr. Hilkey, “Wouldn’t it be great if Kim could come here at least one day to see this trial?”  (IX, pp. 1754-57)

3)
identity markedly and consistently unstable – For this criterion, one must first look at the relationship between the person and his significant caregiver.  A healthy child starts to separate from his parent at age one or two.  However, there must be a constant relationship where the child knows the parent is going to be there.  That way the child is able to become independent and develop an internal sense of who he or she is.  If the parent is somehow absent or impaired, the necessary bonding cannot be established and the child is left with a sense of confusion as to his identity.  As an adult, the person will look for external validation of his sense of identity or self-worth.  When in a relationship, the person has a sense of belonging, self-worth, and adequacy.  Any question or doubt as to the relationship triggers a marked emotional reaction.  Dr. Hilkey saw this problem of individuation with Jason Hurst.  Jason described a feeling of panic and never really being able to be on his own.  He felt unsure and unstable when not in a relationship or close to a familiar environmental form.  (IX, pp. 1757-58)

4)
reckless behavior – Careless disregard for one’s own worth is “the hallmark” of a BPD diagnosis.  BPD is thus characterized by impulsivity with respect to spending, sex, substance abuse, driving, or eating.  Jason Hurst had raging substance abuse problems beginning at age thirteen, when he started using alcohol and drugs with his father.  Jason also had a history of accidents, or casual attention to safety, for example, an accident involving discharge of a gun and multiple instances or reckless driving or drinking and driving resulting in accidents.  Alternately, the incident involving the gun could have been a suicide attempt.  (IX, pp. 1759-1807)

5)
suicidal gestures or manipulating behavior – Suicidal gestures are not real suicide attempts, but are meant to invoke sympathy or care in another person.  A person with BPD might also make suicide threats, such as “If you leave me I’m going to kill myself,” that are designed to elicit sympathy so a significant other doesn’t leave.  These are all attempts to keep abandonment from occurring.  Jason Hurst’s suicide threats were recounted to Dr. Hilkey by Benita and Kim Persinger’s father and documented by hospital records.  Jason also told Dr. Hilkey that a scar on his wrist occurred during an argument with Kim – that he cut himself hoping she wouldn’t leave.  (IX, pp. 1760-61)

6)
affective instability – The term “affect” refers to one’s feelings and how they are expressed.  A person with BPD never learned appropriate ways of communicating his needs or expressing himself.  Instead, such a person expresses his feelings in extreme ways – temper tantrums, irritability, and dramatic and marked reactivity.  These tactics are designed to keep the significant other close.  (IX, p. 1761)

At other times, a person with BPD may also display a “flat affect,” displaying little reactivity or mood about a important event such as the loss or death of a significant person.  A person with BPD might speak about the event in a very unemotional and detached way, without sadness appropriate to the situation.  The person’s mood or feelings are disconnected from the event resulting in a presentation that is out of sync with the situation.  Dr. Hilkey observed this phenomenon in his first visit with Jason.  Jason spoke matter-of-factly about the killing and did not attempt to minimize his role.  Dr. Hilkey testified that it is unusual for a criminal defendant to readily and openly talk about his involvement in a crime during the first visit.   Further, Jason seemed aware of what could happen to him, but had little emotional response.  Jason seemed genuinely perplexed because he had no remorse, no emotional expression to what he had done.  (IX, pp. 1762-63, 1808)

7)
chronic feelings of emptiness – This criterion is related to the “flat affect” phenomenon discussed above.  People with BPD report feeling empty or hollow inside, or emotionally numb.  People with BPD often try to use stimulation such as self-mutilation or self-destructive behavior to effect an emotional response.  If a person cuts himself, the sting of the razor validates the fact that he is present and alive.  When a person grows up feeling a lack of care or concern from his caretaker, a feeling of emptiness as an adult is a reflection of what was absent from their day-to-day emotional lives growing up.  (IX, pp. 1762-64)

Jason Hurst displayed close to a flat affect in the videotape of the interrogation with Cook and Harold.  Dr. Hilkey noted that he saw Jason engage in inappropriate laughter at one point on the tape when he said, “I’m becoming emotional.”  This was the only point Dr. Hilkey observed Jason’s affect as not flat.  In this situation, Jason’s flat affect signaled that part of Jason wanted to be contained and not let out – that Jason felt that his emotional responses were not reliable.  In other words, Jason’s flattened affect is “an attempt to keep a lid on things,” a way to minimize the fact that he is actually quite reactive and emotional.  (IX, pp. 1765-67)

Therefore, although Jason said that he did not feel remorse, he told Dr. Hilkey that he had prayed for Daniel Branch’s family, that he was concerned about the impact of Daniel Branch’s death on his family, and on his mother in particular, and that he had had recurring nightmares about seeing Branch.  Dr. Hilkey believed that this was the best expression of concern, anxiety and distress that Jason could muster.  Dr. Hilkey noted that one often dreams about things that one can’t talk about during the day.  Jason’s dreams showed that he was concerned about his own behavior and how it affected the people who cared about Daniel Branch.  What Jason lacked was an ability to talk about it in a healthy and normal way.  Moreover, Jason has very rigid thinking and little insight into his own emotions.  Therefore, he did not recognize his concern for Daniel Branch’s family and nightmares as remorse.  (IX, pp. 1767-69)

8)
inappropriate tense anger – People with BPD often overreact to events, becoming much more belligerent, angry, depressed, or irritable than is warranted.  Jason Hurst’s life history is marked by recurrent episodes of having extremes of emotion.  (IX, p. 1770)

9)
transient stress-related paranoid ideation or severe disassociative symptoms – People with BPD are not psychotic, but are known to be chronically out of touch with reality.  A transient depersonalization situation is often triggered by abandonment by a significant person.  The person with BPD is thrown into a state of chaos and confused thinking in which his behavior and thinking is not connected.  The person acts almost like a robot, like he is watching himself in a movie.  Another related symptom of BPD is tunnel vision, or focusing on only one objective without consideration of other courses of action.  (IX, pp. 1732-33, 1771-72)

In Jason’s case, a transient depersonalization episode was triggered by events leading up to the killing.  Jason was kicked out of the Persinger house a few weeks prior to the killing.  Kim told Jason that the child wasn’t his.  This was extremely disturbing for Jason because his identity was tied up in his relationship with Kim and being a father to his unborn child.  (IX, pp.1773-74)

Jason’s remark on the videotape that he couldn’t really say he planned it but he knew he was going to do it demonstrates depersonalization – the idea to kill Daniel Branch came into Jason’s head, but he didn’t know why.  Killing Daniel Branch had no purpose other than allowing Jason to take the car to reunite with Kim.  Jason could not see any alternative ways to get to West Virginia besides committing this crime.  His thinking was focused on getting to West Virginia at any cost, even if it meant hurting someone else.  Jason repeatedly told Dr. Hilkey that his only focus was to get to West Virginia to see Kim “one last time.”  (IX, pp. 1773-75, 1804)

Dr. Hilkey testified that there are two aspects to making a decision:  planning “how to get from point A to point B,” and considering the possible consequences of one’s behavior, or deliberation.  The latter is “an integral part of planning.”  Although Jason picked up one shotgun shell at the scene, he left two others.  Further, although Jason got rid of the Mossburg shotgun, he continued to drive Daniel Branch’s car and fully confessed immediately upon arrest.  Although he brought Branch to a deserted field, he brought a potential witness, Eric Newman, with him.  These are all signs of disorganization, as opposed to careful planning.  (IX, pp. 1775-76, 1786, 1811-12)

Dr. Hilkey concluded that because of his psychological problems, Jason was unable to rationally consider the consequences of his actions and to form the specific intent to kill.  Dr. Hilkey also testified that at the time of the shooting Jason “was under the influence of a mental or emotional disturbance” and that Jason’s “capacity to conform his conduct to the requirements of the law was impaired.”  (IX, pp. 1775, 1784, 1786, 1822) 

Neuropsychologist Dr. Claudia Coleman also examined Jason and testified during the sentencing phase.  She found no evidence that Jason had neuropsychological deficits or a specific brain impairment.  She agreed with Dr. Hilkey that Jason suffers from major depressive disorder and a severe form of BPD.  In other words, Jason’s problems stem from psychological deficits rather than a brain injury.  Dr. Coleman also testified that at the time of the offense Jason was under the influence of mental and emotional disorders and that his capacity to conform his conduct to the requirements of the law was impaired due to these disorders.  (XI, pp. 2112, 2121-31)

Dr. Coleman explained that Jason has been suffering from BPD for a long time.  This disorder develops during childhood and adolescence and is “pretty ingrained” by adulthood.  The disorder “evolves from learning that goes on in childhood and adolescence.”  Although Jason knew what he was doing was wrong when he killed Daniel Branch, Jason’s “executive control” of his behavior was impaired at the time.  Executive control is higher level cognition or brain function that allows us to make decisions, solve problems, and “put the pieces of an event puzzle in place” and take appropriate action.  The executive function or “governor of [the] brain” was “compromised, absolutely” in Jason due to his severe borderline personality disorder.  Jason’s ability to reason was impaired, and restricted his thinking to only getting to West Virginia and seeing Kim.  (XI, pp. 2131-35, 2140)

The State presented no psychological evidence.

D.
The Jury Finds Jason Hurst Guilty of First-Degree Murder then Deliberates for More Than a Day Before Recommending that He Be Sentenced to Death.

At the end of the guilt phase, the trial court instructed the jury on first-degree murder, second-degree murder, and voluntary manslaughter.  (X, pp. 1934-47) The jury found Jason guilty of first-degree murder under theories of premeditation and deliberation and felony murder with armed robbery as the underlying felony.  (Rp. 92)

At the end of the sentencing phase, the trial court submitted two aggravating circumstances to the jury:  that the murder was committed for pecuniary gain and that the murder was especially heinous, atrocious or cruel.  N.C. Gen. Stat. § 15A-2000(e)(6) TA \l "N.C. Gen. Stat. § 15A-2000(e)(6)" \c 2 , (e)(9) TA \l "(e)(9)" \c 2 .  (Rp. 123)  The court also submitted two statutory mitigating circumstances:  that the murder was committed while Jason Hurst was under the influence of a mental or emotional disturbance and that the capacity of the defendant to appreciate the criminality of his conduct or to conform his conduct to the requirements of the law was impaired.  N.C. Gen. Stat. § 15A-2000(f)(2) TA \l "N.C. Gen. Stat. § 15A-2000(f)(2)" \c 2 , (f)(6) TA \l "(f)(6)" \c 2 .  (Rp. 124)  Additionally, the court submitted seventeen nonstatutory mitigating circumstances.  (Rpp. 124-26)

After deliberating for more than a day,
 the jury found both aggravating circumstances, the (f)(2) TA \l "(f)(2)" \c 2  circumstance, and most of the nonstatutory mitigating circumstances.  (Rpp. 123-26)  The jury additionally found that the mitigating circumstances were insufficient to outweigh the aggravating circumstances, found that the aggravating circumstances were sufficiently substantial to call for the imposition of the death penalty when considered with the mitigating circumstances, and recommended that Jason Hurst be sentenced to death.  (Rpp. 126-27)

Argument

I.
Jason Hurst is entitled to a new capital sentencing hearing because the trial court erred by failing to submit the age mitigating circumstance to the jury.

Assignment of Error No. 27, Rp. 144

The trial court erred by failing to submit the N.C. Gen. Stat. § 15A-2000(f)(7) TA \l "N.C. Gen. Stat. § 15A-2000(f)(7)" \c 2  or “age” mitigating circumstance to the jury.  This mitigating circumstance was amply supported by evidence of Jason Hurst’s chronological age at the time of the crime, twenty-three, as well as by evidence of Jason’s emotional immaturity.  The jury had a hard time reaching a decision in the sentencing phase, and the State cannot show that submission of the age mitigating circumstance would not have made a difference in their recommendation.  The trial court’s error violated Jason’s rights under the Eighth TA \l "U.S. Const. amend. VIII" \c 7  and Fourteenth TA \l "U.S. Const. amend. XIV" \c 7  Amendments to the United States Constitution and Article I, Sections 19 TA \l "N.C. Const. art. I, § 19" \c 7  and 27 TA \l "N.C. Const. art. I, § 27" \c 7  of the North Carolina Constitution.

The United States Supreme Court recently affirmed the importance of age and immaturity as mitigating the applicability of the death penalty.  Roper v. Simmons, ___ U.S. ___, 161 L.Ed.2d 1 (2005) TA \l "Roper v. Simmons, ___ U.S. ___, 161 L.Ed.2d 1 (2005)" \c 1 .  In Roper TA \l "Roper" \c 1 , the Court held that the death penalty may not be imposed on those who committed their crimes under age eighteen.  The majority reasoned that young people are less deserving of the death penalty and “cannot with reliability be classified among the worst offenders” because of their comparative immaturity:  “a lack of maturity and an underdeveloped sense of responsibility are found in youth more often than in adults and are more understandable among the young.  These qualities often result in impetuous and ill-considered actions and decisions.”  Id. at ___, 161 L.Ed.2d at 21 TA \l "roper at ___, 161 L.Ed.2d at 21" \c 1  (quoting Johnson v. Texas, 509 U.S. 350, 367, 125 L.Ed.2d 290, 306 (1993) TA \l "Johnson v. Texas, 509 U.S. 350, 125 L.Ed.2d 290 (1993)" \c 1 ).  Indeed, “the instability and emotional imbalance of young people may often be a factor” in their crimes.  Id. at ___, 161 L.Ed.2d at 27 TA \l "roper at ___, 161 L.Ed.2d at 27" \c 1 .  “The susceptibility of juveniles to immature and irresponsible behavior means ‘their irresponsible conduct is not as morally reprehensible as that of an adult.’”  Id. at ___, 161 L.Ed.2d at 22 TA \l "roper at ___, 161 L.Ed.2d at 22" \c 1  (quoting Thompson v. Oklahoma, 487 U.S. 815, 835, 101 L.Ed.2d 702, 719 (1988) TA \l "Thompson v. Oklahoma, 487 U.S. 815, 101 L.Ed.2d 702 (1988)" \c 1 ).  

While the Roper TA \l "Roper" \c 1  decision focused on the comparative immaturity and concomitant lessened criminal responsibility of those under eighteen years old, the Court was careful to note that “[t]he qualities that distinguish juveniles from adults do not disappear when an individual turns 18.”  Id. at ___, 161 L.Ed.2d at 24 TA \l "roper at ___, 161 L.Ed.2d at 24" \c 1 .  Similarly, this Court has characterized “age” as a “flexible and relative concept.”  State v. Holden, 338 N.C. 394, 407, 450 S.E.2d 878, 885 (1994) TA \l "State v. Holden, 338 N.C. 394, 450 S.E.2d 878 (1994)" \c 1  (citation omitted).  Indeed, “chronological age is not the determinative factor under G.S. § 15A-, 2000(f)(7) TA \l "N.C. Gen. Stat. § 15A-2000(f)(7)" \c 2 .”  Id. TA \l "roper " \c 1  (citation omitted).  “The defendant’s immaturity, youthfulness or lack of emotional or intellectual development at the time of the crime must also be considered.”  State v. Bowie, 340 N.C. 199, 203, 456 S.E.2d 771, 773, cert. denied, 516 U.S. 994, 133 L.Ed.2d 435 (1995) TA \l "State v. Bowie, 340 N.C. 199, 456 S.E.2d 771, cert. denied, 516 U.S. 994, 133 L.Ed.2d 435 (1995)" \c 1 .  Accord State v. Laws, 325 N.C. 81, 113, 381 S.E.2d 609, 628 (1989), death sentence vacated on other grounds, 494 U.S. 1022, 108 L.Ed.2d 603 (1990) TA \l "State v. Laws, 325 N.C. 81, 381 S.E.2d 609 (1989), death sentence vacated on other grounds, 494 U.S. 1022, 108 L.Ed.2d 603 (1990)" \c 1 .  “Any hard and fast rule as to age would tend to defeat the ends of justice, so the term youth must be considered as relative and this factor weighed in the light of varying conditions and circumstances.”  State v. Peterson, 350 N.C. 518, 528, 516 S.E.2d 131, 138 (1999), cert. denied, 528 U.S. 1164, 145 L.Ed.2d 1087 (2000) TA \l "State v. Peterson, 350 N.C. 518, 516 S.E.2d 131 (1999), cert. denied, 528 U.S. 1164, 145 L.Ed.2d 1087 (2000)" \c 1 .

In State v. Turner, 330 N.C. 249, 410 S.E.2d 847 (1991) TA \l "State v. Turner, 330 N.C. 249, 410 S.E.2d 847 (1991)" \c 1 , this Court held that a reasonable juror could have found the age mitigating circumstance where the defendant was twenty-two years old at the time of the killing and he presented evidence “that he had been neglected and abused as a youth, and that his home environment was very unstable due to his mother’s erratic, sometimes alcoholic behavior and the lack of a male role model.”  Id. at 268, 410 S.E.2d at 858 TA \l "turner at 268, 410 S.E.2d at 858" \c 1 .  Although there was evidence that the defendant was married, had maintained employment in the year before the shooting, and had prior criminal activity, this Court stated that “these are facts that each juror should have been permitted to evaluate individually in considering this mitigating circumstance” and concluded that the jury “could have accepted the evidence of defendant’s age as having mitigating value.”  Id. at 269, 410 S.E.2d at 858-59 TA \l "turner at 269, 410 S.E.2d at 858-59" \c 1 .  

In this case, Jason Hurst was twenty-three years old at the time of the killing.  There was an overwhelming amount of evidence presented concerning the instability of his home environment and upbringing.  Jason’s parents separated and reunited up to twenty times during his youth, including getting divorced and remarried.   His father regularly physically abused Jason, and abused Teresa Hurst in front of Jason and Miranda.  Jason Hurst lived in numerous places as he grew up, including living in Ohio for a short time after being “kidnapped” by his father, and was then “rescued” by his mother.  Jason’s upbringing was made all the more unstable by his father’s irresponsible behavior in introducing Jason to alcohol and drugs at an early age and actually consuming these substances with him.  Terry Hurst ceased to function like a father and became more of a drinking buddy.

The extreme instability and erratic nature of Jason Hurst’s upbringing manifested itself as mental illness as he grew older.  Dr. Hilkey diagnosed Jason with major depressive disorder and borderline personality disorder.  A defining feature of BPD is trying to maintain relationships at all costs.  Dr. Hilkey explained that this obsession with maintaining relationships is borne out of what was learned in childhood.  A child whose parents do not offer a stable family will blame himself for his parents’ fighting or separation.  The child believes that he has the power to control whether his parents will stay together or not and he will do anything to try to keep the family intact.  A child that grows up in this situation has his identity wrapped up in maintaining relationships with others.  As an adult, he feels good about himself if he is in a significant relationship, and devastated if something goes wrong with the relationship.  He will do anything, even threaten to commit suicide, to keep the relationship with the significant other intact.

Jason’s adult life has been characterized by replaying childish patterns of behavior, trying again and again to keep his family intact at all costs.  As shown in the Statement of Facts, Jason’s two primary relationships with women were intense and extremely important to him.  When he was in a relationship he was “a totally different person” and “extremely happy.”  When there were problems in the relationships, Jason became depressed to the point of needing hospitalization.  He made suicide threats or gestures to elicit sympathy to prevent the significant other from abandoning him.  He went through periods of being “really responsible,” “straighten[ing]” up, “working double shifts,” being “really serious about being a father and a committed boyfriend,” but he ultimately ended up “partying,” “drinking more and more,” not holding down a job, and being “unable to provide for” his family’s needs.   When the relationships ended, Jason “didn’t take it very well,” and was “very upset,” “crying,” and “heartbroken.”  After Kim broke up with him, his only objective was to get to West Virginia “one last time,” so he killed Daniel Branch to steal his car and sell his gun.  He threatened to commit suicide in Kim’s driveway unless she spoke to him.  After he was arrested, his only request was that he be allowed to talk to Kim.  He asked Dr. Hilkey, “Wouldn’t it be great if Kim could come here at least one day to see this trial?”  Similarly, Jason also told Dr. Hilkey during the trial:  “I’m glad that my mom and dad are at this trial together . . . .  Maybe they can get back together again.”  Dr. Hilkey testified that “[a]gain, even as an adult, there’s still this idea or this wish that somehow the events of this trial are somehow going to bring this family back together as a unit.”  Therefore, the facts of Jason Hurst’s case are even more striking than those of Turner with respect to the instability of Jason’s upbringing and his immature behavior as an adult.  See also State v. Ball, 344 N.C. 290, 311, 474 S.E.2d 345, 357-58 (1996), cert. denied, 520 U.S. 1180, 137 L.Ed.2d 561 (1997) TA \l "State v. Ball, 344 N.C. 290, 474 S.E.2d 345 (1996), cert. denied, 520 U.S. 1180, 137 L.Ed.2d 561 (1997)" \c 1  (there was evidence from which the jury could conclude thirty-five-year-old defendant immature where, inter alia, defendant had serious drug and alcohol dependencies at an early age, he exhibited “narcissistic and histrionic character traits,” and his attachments to others were immature); State v. Rouse, 339 N.C. 59, 105-06, 451 S.E.2d 543, 569 (1994), cert. denied, 516 U.S. 832, 133 L.Ed.2d 60 (1995) TA \l "State v. Rouse, 339 N.C. 59, 451 S.E.2d 543 (1994), cert. denied, 516 U.S. 832, 133 L.Ed.2d 60 (1995)" \c 1  (jurors could find age had mitigating value where, inter alia, twenty-eight-year-old defendant had “organic personality disorder,” “mixed personality disorder,” and “major recurrent depression”).

In finding error in Turner TA \l "Turner" \c 1 , this court also relied on the fact that the jury had found mitigating circumstances that supported the notion that the defendant was young and immature - that the defendant was “reared by a dysfunctional mother,” that he “grew up in a situation in which there was a significant lack of stability and guidance,” and that “he was emotionally abused and neglected as a child,” and that he “did not have the benefit of a normal education as a child.”   330 N.C. at 268, 410 S.E.2d at 858 TA \l "turner, 330 N.C. at 268, 410 S.E.2d at 858" \c 1 .  Similarly, in this case, at least one juror found that:

· Jason Hurst was a victim of physical abuse as a child at the hands of his father;

· Jason Hurst was introduced to drugs and alcohol at age thirteen by his father, who smoked marijuana and drank with him;

· Jason Hurst desperately desired a stable, loving relationship;

· By his teenage years, Jason Hurst exhibited signs of treatable psychological illnesses and addictions which were not effectively diagnosed or treated;

· Jason Hurst’s parents failed to provide a stable and caring home; and

· the breakup of Jason Hurst’s relationship with Kim Persinger, the mother of his child, caused him enormous distress.

(Rpp. 124-26)  The fact that jurors found these circumstances to exist shows that a reasonable juror in this case could have found the age mitigating circumstance to exist.

In this case, Jason’s I.Q. was 104, he had been employed at times, he had two children, and he had some prior criminal activity.  See Issue II.  However, this does not mean that the age mitigating circumstance should not have been submitted. 

First, while Jason’s I.Q. is one measure showing intellectual maturity, it does not speak to Jason’s emotional maturity.  This Court has recognized that intellectual and emotional development are two different things and that deficits in either may support the (f)(7) TA \l "N.C. Gen. Stat. § 15A-2000(f)(7)" \c 2  circumstance.  State v. Bonnett, 348 N.C. 417, 444, 502 S.E.2d 563, 581 (1998), cert. denied, 525 U.S. 1124, 142 L.Ed.2d 907 (1999) TA \l "State v. Bonnett, 348 N.C. 417, 502 S.E.2d 563 (1998), cert. denied, 525 U.S. 1124, 142 L.Ed.2d 907 (1999)" \c 1  ((f)(7) TA \l "((f)(7)" \c 2  is supported by substantial evidence of a defendant’s “immaturity, youthfulness, or lack of emotional or intellectual development”) (emphasis added).  Here, the evidence showed that although Jason possessed an average I.Q., he was also extremely emotionally immature.  His relationships with Benita and Kim were marked by intensity and obsession.  He “loved” each woman intensely, even to the extent that he threatened to harm himself in order to keep the relationships intact.  When the relationships ended, he plummeted into severe depression.  Although he had one child and another on the way, he did not show up for the job Roger Persinger helped him get on an assembly line.  Instead, he “drank more and more.”   The evidence also showed that he had previously lost jobs at an assembly plant and for an exterminating company because of substance abuse.  Further, despite his I.Q., Jason had to repeat the eighth grade and dropped out of school the next year.  Cf. State v. Thompson, 359 N.C. 77, 99-100, 604 S.E.2d 850, 867 (2004) TA \l "State v. Thompson, 359 N.C. 77, 604 S.E.2d 850 (2004)" \c 1  (failure to submit (f)(7) TA \l "(f)(7)" \c 2  not error where defendant graduated from high school with C average); State v. Meyer, 353 N.C. 92, 101, 540 S.E.2d 1, 6 (2000), cert. denied, 534 U.S. 839, 151 L.Ed.2d 54 (2001) TA \l "State v. Meyer, 353 N.C. 92, 540 S.E.2d 1 (2000), cert. denied, 534 U.S. 839, 151 L.Ed.2d 54 (2001)" \c 1  (failure to submit (f)(7) TA \l "(f)(7)" \c 2  circumstance not error where defendant was in honors history and English classes in high school and was “voracious reader”).  See also Rouse, 339 N.C. at 105-06, 451 S.E.2d at 569 TA \l "Rouse, 339 N.C. at 105-06, 451 S.E.2d at 569" \c 1  (sufficient evidence for submission of (f)(7) TA \l "(f)(7)" \c 2  even though defendant read and played chess in jail).

Second, this Court has found that average intellectual abilities, holding down employment, fathering children, and prior crimes do not necessarily indicate a level of maturity that precludes submission of the age mitigating circumstance.  In State v. Turner, supra, this Court noted that the defendant was married, had maintained employment in the year before the shooting, and had prior criminal activity.  However, this Court stated that “these are facts that each juror should have been permitted to evaluate individually in considering this mitigating circumstance” and concluded that the jury “could have accepted the evidence of defendant’s age as having mitigating value.”  330 N.C. at 269, 410 S.E.2d at 858-59 TA \l "turner, 330 N.C. at 269, 410 S.E.2d at 858-59" \c 1 .

In State v. Simpson, 341 N.C. 316, 462 S.E.2d 191 (1995), cert. denied, 516 U.S. 1161, 134 L.Ed.2d 194 (1996) TA \l "State v. Simpson, 341 N.C. 316, 462 S.E.2d 191 (1995), cert. denied, 516 U.S. 1161, 134 L.Ed.2d 194 (1996)" \c 1 , the twenty-one-year-old defendant had had several jobs and was soon to be a father.  The trial court had submitted the age mitigating circumstance to the jury and the defendant argued on appeal that there should have been a peremptory instruction for the circumstance.  Although this Court held that the defendant was not entitled to a peremptory instruction, this Court also found that a reasonable juror could have concluded that the defendant was immature or that he was mature beyond his years.  Similarly, in State v. Warren, 347 N.C. 309, 492 S.E.2d 609 (1997), cert. denied, 523 U.S. 1109, 140 L.Ed.2d 818 (1998) TA \l "State v. Warren, 347 N.C. 309, 492 S.E.2d 609 (1997), cert. denied, 523 U.S. 1109, 140 L.Ed.2d 818 (1998)" \c 1 , the twenty-two-year-old defendant had graduated from truck-driving school, entered the military at age nineteen, and had considerable work experience in a factory, restaurant, and as a truck driver.  He also had two sons and a considerable history of criminal behavior, including a prior murder.  The trial court had submitted (f)(7) TA \l "(f)(7)" \c 2 , but denied the defendant’s request for a peremptory instruction.  This Court held that the trial court had correctly determined that the existence of the age mitigating circumstance should be a jury question.  This Court observed that “the circumstance ‘permits the jury to consider such factors as the defendant’s mental and physical maturity, experience, and prior criminal history as well as his chronological age in determining whether age is mitigating.’”  Id. at 320, 492 S.E.2d at 615 TA \l "warren at 320, 492 S.E.2d at 615" \c 1  (citation omitted).  In State v. Rouse, 339 N.C. 59, 451 S.E.2d 543 (1994), cert. denied, 516 U.S. 832, 133 L.Ed.2d 60 (1995) TA \l "State v. Rouse, 339 N.C. 59, 451 S.E.2d 543 (1994), cert. denied, 516 U.S. 832, 133 L.Ed.2d 60 (1995)" \c 1 , the twenty-eight-year-old defendant worked full-time, performed well in his job, and had his own apartment.  The defendant also had “serious mental problems.”  The defendant claimed that the trial court’s instruction on the (f)(7) TA \l "(f)(7)" \c 2  circumstance was erroneous because it did not require the jury to give defendant’s age mitigating value.  This Court held that the (f)(7) TA \l "(f)(7)" \c 2  instruction was correct based on the fact that there was “evidence which is contradictory as to whether defendant’s age has mitigating value.”  Therefore, this Court’s decisions show that where there is evidence of a defendant’s immaturity and its mitigating value, as well as evidence showing maturity, the jury should be instructed on the age mitigating circumstance and be allowed to decide for themselves whether the defendant’s age has mitigating value.

This error is preserved for appellate review.  Jason Hurst’s attorneys did not request submission of the age mitigating circumstance.  Nevertheless, under N.C. Gen. Stat. § 15A-2000(b) TA \l "N.C. Gen. Stat. § 15A-2000(b)" \c 2 , 

Instructions determined by the trial judge to be warranted by the evidence shall be given by the court in its charge to the jury prior to its deliberation in determining sentence. . . . In all cases in which the death penalty may be warranted, the judge shall include in his instructions to the jury that it must consider any aggravating circumstance or circumstances or mitigating circumstance or circumstances from the lists provided in subsections (e) and (f) which may be supported by the evidence . . . .

(emphasis added).  This statute “unequivocally sets forth the legislature’s intent that in every case the jury be allowed to consider all statutory aggravating or mitigating circumstances which the jury might reasonably find supported by the evidence.”  State v. Lloyd, 321 N.C. 301, 312, 364 S.E.2d 316, 324 (1988) TA \l "State v. Lloyd, 321 N.C. 301, 364 S.E.2d 316, death sentence vacated on other grounds, 488 U.S. 807, 102 L.Ed.2d 18 (1988)" \c 1 .  “When evidence is presented in a capital case which may support a statutory mitigating circumstance, the trial court is mandated by the language in N.C.G.S. § 15A-2000(b) to submit that circumstance to the jury.”  Id. at 311-12, 364 S.E.2d at 323 TA \l "lloyd at 311-12, 364 S.E.2d at 323" \c 1 .  See State v. Zuniga, 348 N.C. 214, 216, 498 S.E.2d 611, 612 (1998) TA \l "State v. Zuniga, 348 N.C. 214, 498 S.E.2d 611 (1998)" \c 1  (citation omitted) (“the court was required to submit to the jury any statutory mitigating circumstances which the evidence would support regardless of whether the defendant objects to it or requests it”); State v. Miller, 339 N.C. 663, 685, 455 S.E.2d 137, 149 (1995) TA \l "State v. Miller, 339 N.C. 663, 455 S.E.2d 137 (1995)" \c 1  (“A trial court must submit to the jury any statutory mitigating circumstance supported by the evidence.”) (emphasis added); State v. Holden, 338 N.C. 394, 407, 450 S.E.2d 878, 885 (1994) TA \l "State v. Holden, 338 N.C. 394, 450 S.E.2d 878 (1994)" \c 1  (even though defendant withdrew request that (f)(7) TA \l "(f)(7)" \c 2  circumstance be submitted, evidence supported the circumstance and court erred in failing to submit it to the jury).  

This Court has consistently held that “when a trial court acts contrary to a statutory mandate and a defendant is prejudiced thereby, the right to appeal the court’s decision is preserved, notwithstanding defendant’s failure to object at trial.”  State v. Ashe, 314 N.C. 28, 39, 331 S.E.2d 652, 659 (1985) TA \l "State v. Ashe, 314 N.C. 28, 331 S.E.2d 652 (1985)" \c 1 .  Accord State v. Tirado, 358 N.C. 551, 599 S.E.2d 515 (2004), cert. denied, ___ U.S. ___, 161 L.Ed.2d 285 (2005) TA \l "State v. Tirado, 358 N.C. 551, 599 S.E.2d 515 (2004), cert. denied, ___ U.S. ___, 161 L.Ed.2d 285 (2005)" \c 1 ; State v. Jones, 336 N.C. 490, 445 S.E.2d 23 (1994) TA \l "State v. Jones, 336 N.C. 490, 445 S.E.2d 23 (1994)" \c 1 .  “In so holding, [this Court has] viewed such mandatory statutes as legislative enactments of public policy which require the trial court to act, even without a request to do so, much like the public policy favoring fair and error-free capital trials . . . .”  State v. Hucks, 323 N.C. 574, 579-580, 374 S.E.2d 240, 244 (1988) TA \l "State v. Hucks, 323 N.C. 574, 374 S.E.2d 240 (1988)" \c 1 .  Here, the submission of statutory mitigating circumstances supported by sufficient evidence is mandated by G.S. § 15A-2000(b) TA \l "N.C. Gen. Stat. § 15A-2000(b)" \c 2 , whether or not the circumstances are requested.   Therefore, Jason Hurst’s right to appeal the trial court’s failure to submit the age mitigating circumstance is preserved for appellate review.

The State cannot show that the failure to submit the age mitigating circumstance to the jury was harmless beyond a reasonable doubt.  State v. Jones, 346 N.C. 704, 717, 487 S.E.2d 714, 722 (1997) TA \l "State v. Jones, 346 N.C. 704, 487 S.E.2d 714 (1997)" \c 1 ; Zuniga, 348 N.C. at 217, 498 S.E.2d at 613 TA \l "Zuniga, 348 N.C. at 217, 498 S.E.2d at 613" \c 1 .  First, the age mitigating circumstance was not subsumed by other circumstances.  While several statutory and nonstatutory mitigating circumstances submitted to the jury touch on some aspects of Jason Hurst’s immaturity, none fully encompasses the idea that youth or immaturity is in itself mitigating.  As this Court has recognized, the General Assembly formulated each of the statutory mitigating circumstances to be unique:  “[e]ach mitigating circumstance is a discrete circumstance.  Each has it’s own meaning and effect.”  State v. Greene, 329 N.C. 771, 776, 408 S.E.2d 185, 187 (1991) TA \l "State v. Greene, 329 N.C. 771, 408 S.E.2d 185 (1991)" \c 1 .  In analyzing whether an instructional error concerning the (f)(6) TA \l "N.C. Gen. Stat. § 15A-2000(f)(6)" \c 2  mitigating circumstance was prejudicial, this Court stated:

The legislature thought this circumstance was significant enough to be listed specifically and, therefore, to be considered and weighed individually, despite the fact that the evidence supporting it might also support other submitted mitigating circumstances.  Therefore, we decline to adopt the argument that evidence which supported this statutory mitigating circumstance was ‘subsumed’ in the jury’s consideration of the mitigating circumstances found and, as a result, that the failure to consider this statutory mitigating circumstance was harmless.  To adopt such reasoning would circumvent the clear mandate of the legislature that this mitigating circumstance be given some weight, if found to exist.

State v. Fullwood, 329 N.C. 233, 238, 404 S.E.2d 842, 845 (1991) TA \l "State v. Fullwood, 329 N.C. 233, 404 S.E.2d 842 (1991)" \c 1 .  In State v. Zuniga, supra TA \l "State v. Zuniga, supra" \c 1 , the defendant argued that the trial court’s failure to submit the (f)(7) TA \l "(f)(7)" \c 2  circumstance was prejudicial error.  The State claimed that the jury considered evidence of the defendant’s age when it weighed the (f)(2) TA \l "N.C. Gen. Stat. § 15A-2000(f)(2)" \c 2  and (f)(6) TA \l "N.C. Gen. Stat. § 15A-2000(f)(6)" \c 2  statutory mitigating circumstances and the nonstatutory mental retardation circumstance.  This Court disagreed:  “The State’s argument ignores the fact that each statutory mitigating circumstance must be given individual weight, if found to exist. . . .  Furthermore, the submission of nonstatutory mitigating circumstances that parallel statutory mitigating circumstances does not satisfy the State’s burden of showing harmlessness beyond a reasonable doubt because the jury was not required to give mitigating value to the nonstatutory mitigating circumstances.”  Zuniga, 348 N.C. at 218, 498 S.E.2d at 613 TA \l "Zuniga, 348 N.C. at 218, 498 S.E.2d at 613" \c 1 .  Here, the General Assembly determined that the age circumstance “was significant enough to be listed specifically and, therefore, to be considered and weighed individually.”  To adopt the argument that the age circumstance was subsumed by other mitigating circumstances “would circumvent the clear mandate of the legislature that this mitigating circumstance be given some weight, if found to exist.”

Third, a state’s capital punishment scheme “must channel the sentencer’s discretion by clear and objective standards that provide specific and detailed guidance.”  State v. Syriani, 333 N.C. 350, 390, 428 S.E.2d 118, 140, cert. denied, 510 U.S. 948, 126 L.Ed.2d 341 (1993) TA \l "State v. Syriani, 333 N.C. 350, 428 S.E.2d 118, cert. denied, 510 U.S. 948, 126 L.Ed.2d 341 (1993)" \c 1  (quoting Godfrey v. Georgia, 446 U.S. 420, 428, 64 L.Ed.2d 398, 406 (1980) TA \l "Godfrey v. Georgia, 446 U.S. 420, 64 L.Ed.2d 398 (1980)" \c 1 ).  See also Furman v. Georgia, 408 U.S. 238, 33 L.Ed.2d 346 (1972) TA \l "Furman v. Georgia, 408 U.S. 238, 33 L.Ed.2d 346 (1972)" \c 1 .  “[A] constitutional death penalty” serves the goals of “measured, consistent application and fairness to the accused” by “confine[ing] and direct[ing] the jury’s attention to the circumstances of the particular crime,”  and to “the characteristics of the person who committed the crime . . .,” such as “‘his youth, the extent of his cooperation with the police, [and] his emotional state at the time of the crime.’” Eddings v. Oklahoma, 455 U.S. 104, 111 & n.6, 71 L.Ed.2d 1, 9 & n.6 (1982) TA \l "Eddings v. Oklahoma, 455 U.S. 104, 71 L.Ed.2d 1 (1982)" \c 1  (quoting Gregg v. Georgia, 428 U.S. 153, 197, 49 L.Ed.2d 859, 888 (1976) TA \l "Gregg v. Georgia, 428 U.S. 153, 49 L.Ed.2d 859 (1976)" \c 1 ).  In North Carolina, the channeling of the jurors’ discretion is accomplished by having the jurors find and weigh aggravating and mitigating circumstances - “[a]llowing jurors to consider and weigh all of the statutory aggravating and mitigating circumstances which they reasonably might find supported by the evidence is the only way to ensure that juries distinguish cases in which the death penalty may be imposed from those in which it may not be imposed.”  State v. Wilson, 322 N.C. 117, 142, 367 S.E.2d 589, 604 (1988) TA \l "State v. Wilson, 322 N.C. 117, 367 S.E.2d 589 (1988)" \c 1  (quoting Lloyd, 321 N.C. at 311-12, 364 S.E.2d at 323-24 TA \l "State v. Lloyd, 321 N.C. 301, 364 S.E.2d 316 (1988)" \c 1 ).  See Roper v. Simmons, supra, ___ U.S. at ___, 161 L.Ed.2d at 24 TA \l "Roper v. Simmons, supra, ___ U.S. at ___, 161 L.Ed.2d at 24" \c 1  (“A central feature of death penalty sentencing is a particular assessment of the circumstances of the crime and the characteristics of the offender.  The system is designed to consider both aggravating and mitigating circumstances, including youth, in every case.”).  Therefore, in order to ensure that death was the appropriate punishment in this case, the jurors should have been allowed “to consider and weigh all of the statutory aggravating and mitigating circumstances which they reasonably might find supported by the evidence.”  However, the jurors could not do this in Jason Hurst’s case because the trial court failed to submit a supported mitigating circumstance.

Fourth, as noted above, statutory mitigating circumstances are those that “the General Assembly, in its wisdom, has determined . . . as a matter of law, have mitigating value.”  Wilson, 322 N.C. at 144, 367 S.E.2d at 604 TA \l "Wilson, 322 N.C. at 144, 367 S.E.2d at 604" \c 1 .  “If the jury finds the existence of a statutory mitigating circumstance, it has ‘found’ that circumstance and cannot determine that it does not have mitigating value.”  Fullwood, 323 N.C. at 396, 373 S.E.2d at 533 TA \l "Fullwood, 323 N.C. at 396, 373 S.E.2d at 533" \c 1 .  However, if a statutory mitigating circumstance is not submitted to the jury, the jury may fail to give the mitigating evidence value in the weighing process even if it finds the existence of the mitigating evidence.  Further, some jurors may even find such mitigating evidence to be aggravating if not instructed that it is mitigating as a matter of law.  For example, in Roper v. Simmons, supra TA \l "Roper v. Simmons, supra" \c 1 , the Court noted that one reason supporting reversing the death penalty in that case was that “the prosecutor argued Simmons’ youth was aggravating rather than mitigating.”  ___ U.S. at ___, 161 L.Ed.2d at 24 TA \l "roper, ___ U.S. at ___, 161 L.Ed.2d at 24" \c 1 .  The Court further noted that if not for larger concerns about the juvenile death penalty, “this sort of overreaching could be corrected by a particular rule to ensure that the mitigating force of youth is not overlooked.”  Id. TA \l "roper  " \c 1   Here, because the jury was not instructed on the age mitigator, there is no way to know if the mitigating force of Jason Hurst’s immaturity was overlooked, or even held against Jason, by the jurors.  

 Fifth, the jurors in this case undoubtedly had trouble making a decision in the sentencing phase.  They deliberated for more than one full day before reaching their recommendation of death.  As shown above, at least some of the jurors found mitigating circumstances related to Jason’s emotional immaturity.  However, the trial court’s instructions did not focus the jurors in their deliberations to consider the evidence in a way that our legislature deemed significant, highlighting the unique “meaning and effect” of youth.  The State cannot show that if the jurors had been focused on Jason Hurst’s emotional immaturity, they would not have voted for life rather than death. 

In conclusion, the trial court erred by failing to submit the age mitigating circumstance to the jury.  The error was highly prejudicial and Jason Hurst must be granted a new sentencing hearing.

II.
Jason Hurst is entitled to a new capital sentencing hearing because the trial court erred by failing to submit the “no significant history oF prior criminal activity” mitigating circumstance to the jury.

Assignment of Error No. 42, Rp. ___

The trial court erred by failing to submit the N.C. Gen. Stat. § 15A-2000(f)(1) TA \l "N.C. Gen. Stat. § 15A-2000(f)(1)" \c 2  mitigating circumstance to the jury, violating Jason Hurst’s rights under the Eighth TA \l "Eighth" \c 7  and Fourteenth TA \l "Fourteenth" \c 7  Amendments to the U.S. Constitution and Article I, Sections 19 TA \l "Sections 19" \c 7  and 27 TA \l "27" \c 7  of the North Carolina Constitution.

During the sentencing phase charge conference, Jason’s attorneys presented the trial court with a list of requested mitigating circumstances.  (Rp. 98)  The defense requested, and the trial court agreed to give, instructions on the N.C. Gen. Stat. § 15A-2000(f)(2) TA \l "N.C. Gen. Stat. § 15A-2000(f)(2)" \c 2  and (f)(6) TA \l "(f)(6)" \c 2  mitigating circumstances  (XII, pp. 2179-80; Rp. 98)  Jason’s attorney Frank Wells requested that the trial court not instruct on the N.C. Gen. Stat. § 15A-2000(f)(1) mitigating circumstance (no significant history of prior criminal activity) and to instead instruct on a nonstatutory mitigating circumstance that Jason had no history of prior violent criminal activity.  (XII, pp. 1278-79)  The trial court agreed to the request.  (XII, p. 2179)  

Accordingly, the trial court instructed on the (f)(2) TA \l "(f)(2)" \c 2  and (f)(6) TA \l "(f)(6)" \c 2  statutory mitigating circumstances.  (XII, pp. 2305-08)  The trial court also instructed on “no significant history of prior violent activity” as a nonstatutory mitigating circumstance.  Specially, the court instructed:

Third, you should also consider the following circumstances arising from the evidence which you find to have mitigating value.  If one or more of you find the facts to be, as all the evidence tends to show for each of the following sixteen items, that any of the following circumstances exist and also are deemed by you to have mitigating value, you would so indicate by having your foreperson write “Yes” in the space provided.  If none of you find the circumstance to exist, even though there is no evidence to the contrary for any of the following sixteen items, or if none of you deem it to have mitigating value, you would so indicate by having your foreperson write “No” in that space.  As I said, there are sixteen of these additional circumstances you are to consider.

Number One.  Prior to this offense, the defendant had no significant history of violent criminal activity. . . .

(XII, p. 2308)  The jury wrote “No” in the blank on the Issue and Recommendation form as follows:

(3)
Prior to this offense, did the defendant have a significant history of violent criminal activity?

ANSWER:  No    One or more of us finds this mitigating circumstance to exist.  

(Rp. 124)

“Before a trial court submits the (f)(1) TA \l "(f)(1)" \c 2  circumstance, it must ‘determine whether a rational jury could conclude that defendant had no significant history of prior criminal activity.’”  State v. Frye, 341 N.C. 470, 503, 461 S.E.2d 664, 681 (1995), cert. denied, 517 U.S. 1123, 134 L.Ed.2d 526 (1996) TA \l "State v. Frye, 341 N.C. 470, 461 S.E.2d 664 (1995), cert. denied, 517 U.S. 1123, 134 L.Ed.2d 526 (1996)" \c 1  (quoting State v. Wilson, 322 N.C. 117, 143, 367 S.E.2d 589, 604 (1988) TA \l "State v. Wilson, 322 N.C. 117, 367 S.E.2d 589 (1988)" \c 1 ).  A significant history for purposes of this circumstance is one likely to influence the jury's sentence recommendation.  Id TA \l "frye" \c 1 . (citing State v. Sexton, 336 N.C. 321, 375, 444 S.E.2d 879, 910, cert. denied, 513 U.S. 1006, 130 L.Ed.2d 429 (1994) TA \l "State v. Sexton, 336 N.C. 321, 444 S.E.2d 879, cert. denied, 513 U.S. 1006, 130 L.Ed.2d 429 (1994)" \c 1 ).

A rational jury could have found the (f)(1) TA \l "(f)(1)" \c 2  mitigating circumstance in this case.  Jason’s prior criminal activity consisted of his drug use, convictions on “several Breaking and Entering charges” in 1998, a break-in in West Virginia in which he stole a gun, a “drunk driving charge” that Jason mentioned to one of the officers who arrested him for Daniel Branch’s death, and frequent drinking and driving that he related to Dr. Hilkey.  (VII, p. 1457; IX, p. 1759; XI, p. 2052; Def.’s Exh. 2, p. 3; Ap. 2)  Additionally, Roger Persinger testified that he had been “told that [Jason] . . . had hit [Kim].”  (XI, p. 2055)  Finally, in one of his interviews with police, Jason talked about he was going to “rob[ ] some guy named Mike for some pot.”  (IX, p. 1820)

This Court has found submission of the (f)(1) TA \l "(f)(1)" \c 2  circumstance to be supported for defendants with criminal histories that are comparable to or more violent and extensive than Jason’s:

· common law robbery, second-degree kidnapping, assault on a law enforcement officer, and three convictions for robbery with a dangerous weapon, , State v. Bone, 354 N.C. 1, 550 S.E.2d 482 (2001), cert. denied, 535 U.S. 940, 152 L.Ed.2d 231 (2002) TA \l "State v. Bone, 354 N.C. 1, 550 S.E.2d 482 (2001), cert. denied, 535 U.S. 940, 152 L.Ed.2d 231 (2002)" \c 1 ;

· armed robbery and drug abuse, State v. Blakeney, 352 N.C. 287, 531 S.E.2d 799 (2000), cert. denied, 531 U.S. 1117, 148 L.Ed.2d 780 (2001) TA \l "State v. Blakeney, 352 N.C. 287, 531 S.E.2d 799 (2000), cert. denied, 531 U.S. 1117, 148 L.Ed.2d 780 (2001) " \c 1 ; 

· voluntary manslaughter, State v. McNeill, 327 N.C. 388, 395 S.E.2d 106 (1990), cert. denied, 499 U.S. 942, 113 L.Ed.2d 459 (1991) TA \l "State v. McNeill, 327 N.C. 388, 395 S.E.2d 106 (1990), cert. denied, 499 U.S. 942, 113 L.Ed.2d 459 (1991)" \c 1 ;

· second-degree kidnapping, stored illegal drugs in shed, theft, State v. Wilson, 322 N.C. 117, 367 S.E.2d 589 (1988) TA \l "State v. Wilson, 322 N.C. 117, 367 S.E.2d 589 (1988)" \c 1 ;

· common law robbery, seven felony breaking and entering offenses, drug trafficking, and evidence that the defendant had carried a firearm after a felony conviction, State v. Buckner, 342 N.C. 198, 464 S.E.2d 414 (1995), cert. denied, 519 U.S. 828, 136 L.Ed.2d 47 (1996) TA \l "State v. Buckner, 342 N.C. 198, 464 S.E.2d 414 (1995), cert. denied, 519 U.S. 828, 136 L.Ed.2d 47 (1996)" \c 1 ;

· two prior felony assault convictions, attempted robbery, State v. Geddie, 345 N.C. 73, 478 S.E.2d 146 (1996), cert. denied, 522 U.S. 825, 139 L.Ed.2d 43 (1998 TA \l "State v. Geddie, 345 N.C. 73, 478 S.E.2d 146 (1996), cert. denied, 522 U.S. 825, 139 L.Ed.2d 43 (1998)" \c 1 );
· convictions for attempted murder, another unspecified felony, and five misdemeanors; history of selling illegal drugs, State v. Billings, 348 N.C. 169, 500 S.E.2d 423, cert. denied, 525 U.S. 1005, 142 L.Ed.2d 431 (1998) TA \l "State v. Billings, 348 N.C. 169, 500 S.E.2d 423, cert. denied, 525 U.S. 1005, 142 L.Ed.2d 431 (1998)" \c 1 ;
· convictions five counts of armed robbery, one count of felonious assault, six counts of felony breaking or entering, and six counts of felonious larceny, State v. Brown, 315 N.C. 40, 337 S.E.2d 808 (1985), cert. denied, 476 U.S. 1165, 90 L.Ed.2d 733 (1986) TA \l "State v. Brown, 315 N.C. 40, 337 S.E.2d 808 (1985), cert. denied, 476 U.S. 1165, 90 L.Ed.2d 733 (1986)" \c 1 ;
· breaking and entering, larceny, arson, and illegal drug use, State v. Smith, 347 N.C. 453, 496 S.E.2d 357, cert denied, 525 U.S. 845, 142 L.Ed.2d 91 (1998) TA \l "State v. Smith, 347 N.C. 453, 496 S.E.2d 357, cert denied, 525 U.S. 845, 142 L.Ed.2d 91 (1998)" \c 1 ;

· driving while impaired, assault, communicating threats, escape, breaking and entering, receiving stolen goods, possessing a stolen vehicle, and possessing stolen credit cards, State v. Walls, 342 N.C. 1, 463 S.E.2d 738 (1995), cert. denied, 517 U.S. 1197, 134 L.Ed.2d 794 (1996) TA \l "State v. Walls, 342 N.C. 1, 463 S.E.2d 738 (1995), cert. denied, 517 U.S. 1197, 134 L.Ed.2d 794 (1996)" \c 1 ;
· history of illegal drug use since age of thirteen; pattern of commission of breakings and enterings to support drug habit; frequent violent behavior, State v. Parker, 350 N.C. 411, 516 S.E.2d 106 (1999), cert. denied, 528 U.S. 1084, 145 L.Ed.2d 681 (2000) TA \l "State v. Parker, 350 N.C. 411, 516 S.E.2d 106 (1999), cert. denied, 528 U.S. 1084, 145 L.Ed.2d 681 (2000)" \c 1 ;
· convictions for two counts of felonious breaking and entering, three counts of felonious larceny, felonious possession of stolen property, misdemeanor breaking and entering, five counts of misdemeanor larceny, and assault on a female; lifelong history of stealing, State v. Fletcher, 348 N.C. 292, 500 S.E.2d 668 (1998), cert. denied, 525 U.S. 1180, 143 L.Ed.2d 113 (1999 TA \l "State v. Fletcher, 348 N.C. 292, 500 S.E.2d 668 (1998), cert. denied, 525 U.S. 1180, 143 L.Ed.2d 113 (1999" \c 1 ); and
· convictions for two counts of misdemeanor breaking and entering, three counts of misdemeanor larceny, misdemeanor possession of stolen property, carrying concealed weapon, possession of weapon of mass destruction, uttering forged papers, misdemeanor assault on a female, misdemeanor assault with a deadly weapon, State v. Williams, 343 N.C. 345, 471 S.E.2d 379 (1996), cert. denied, 519 U.S. 1061 (1997) TA \l "State v. Williams, 343 N.C. 345, 471 S.E.2d 379 (1996), cert. denied, 519 U.S. 1061 (1997)" \c 1 .
In contrast, cases in which this Court has upheld a trial judge's decision not to submit (f)(1) TA \l "(f)(1)" \c 2  have involved defendants with histories of prior criminal activity that were markedly more serious than the history of Jason’s criminal activity:  

· rape, second-degree murder, misdemeanor assault on a female, misdemeanor escape, State v. Hamilton, 351 N.C. 14, 519 S.E.2d 514 (1999), cert. denied, 529 U.S. 1102, 146 L.Ed.2d 783 (2000) TA \l "State v. Hamilton, 351 N.C. 14, 519 S.E.2d 514 (1999), cert. denied, 529 U.S. 1102, 146 L.Ed.2d 783 (2000)" \c 1 ;

· voluntary manslaughter, burglary, larceny, hit-and-run, State v. McNeil, 350 N.C. 657, 518 S.E.2d 486 (1999), cert. denied, 529 U.S. 1024, 146 L.Ed.2d 321 (2000) TA \l "State v. McNeil, 350 N.C. 657, 518 S.E.2d 486 (1999), cert. denied, 529 U.S. 1024, 146 L.Ed.2d 321 (2000)" \c 1 ;

· accessory after the fact of murder, two counts accessory after the fact of felonious assault, several drug conviction, larceny of automobile, State v. Bonnett, 348 N.C. 417, 502 S.E.2d 563 (1998), cert. denied, 525 U.S. 1124, 142 L.Ed.2d 907 (1999) TA \l "State v. Bonnett, 348 N.C. 417, 502 S.E.2d 563 (1998), cert. denied, 525 U.S. 1124, 142 L.Ed.2d 907 (1999)" \c 1 ;

· history of violent attacks, including fights in the military and repeated assaults on his infant son and his son’s mother, State v. Atkins, 349 N.C. 62, 505 S.E.2d 97 (1998), cert. denied, 526 U.S. 1147, 143 L.Ed.2d 1036 (1999) TA \l "State v. Atkins, 349 N.C. 62, 505 S.E.2d 97 (1998), cert. denied, 526 U.S. 1147, 143 L.Ed.2d 1036 (1999)" \c 1 ;

· defendant often beat murder victim, shot acquaintance in leg, driving under the influence, assault inflicting serious injury, State v. Daughtry, 340 N.C. 488, 459 S.E.2d 747 (1995), cert. denied, 516 U.S. 1079, 133 L.Ed.2d 739 (1996) TA \l "State v. Daughtry, 340 N.C. 488, 459 S.E.2d 747 (1995), cert. denied, 516 U.S. 1079, 133 L.Ed.2d 739 (1996)" \c 1 ;

· convicted of two counts felonious assault and one count robbery, State v. Jones, 339 N.C. 114, 451 S.E.2d 826 (1994), cert. denied, 515 U.S. 1169, 132 L.Ed.2d 873 (1995 TA \l "State v. Jones, 339 N.C. 114, 451 S.E.2d 826 (1994), cert. denied, 515 U.S. 1169, 132 L.Ed.2d 873 (1995" \c 1 );

· three convictions for assault with deadly weapon inflicting serious injury, State v. Skipper, 337 N.C. 1, 446 S.E.2d 252 (1994), cert. denied, 513 U.S. 1134, 130 L.Ed.2d 895 (1995) TA \l "State v. Skipper, 337 N.C. 1, 446 S.E.2d 252 (1994), cert. denied, 513 U.S. 1134, 130 L.Ed.2d 895 (1995)" \c 1 ;

· drug user since age thirteen, sold $4,000 to $5000 worth of drugs a week, seen selling cocaine, marijuana and PCP in Maryland and two North Carolina cities, robbery of business and two employees three years before murder, had come from Maryland to sell drugs and commit a robbery, State v. Robinson, 336 N.C. 78, 443 S.E.2d 306 (1994), cert. denied, 513 U.S. 1089, 130 L.Ed.2d 650 (1995) TA \l "State v. Robinson, 336 N.C. 78, 443 S.E.2d 306 (1994), cert. denied, 513 U.S. 1089, 130 L.Ed.2d 650 (1995)" \c 1 ;

· prior convictions for assault on a female with intent to commit rape, assault with a deadly weapon, assault on a female (two convictions), escape and larceny of an automobile, misdemeanor larceny, and driving offenses,  State v. Artis, 325 N.C. 278, 384 S.E.2d 470 (1989), death sentence vacated on other grounds, 494 U.S. 1023, 108 L.Ed.2d 604 (1990) TA \l "State v. Artis, 325 N.C. 278, 384 S.E.2d 470 (1989), death sentence vacated on other grounds, 494 U.S. 1023, 108 L.Ed.2d 604 (1990)" \c 1 .

Therefore, the cases in which this Court upheld a trial court's decision not to submit (f)(1) TA \l "(f)(1)" \c 2  all involved more serious crimes of violence and/or a larger number of convictions for serious crimes than Jason’s offenses.  See Fletcher, 348 N.C. at 325, 500 S.E.2d at 687 TA \l "Fletcher, 348 N.C. at 325, 500 S.E.2d at 687" \c 1  (“A common theme in . . . cases [where this Court determined (f)(1) supported] is the predominantly nonviolent nature of the prior crimes.”).  A rational juror could have found the (f)(1) TA \l "(f)(1)" \c 2  circumstance to exist.

This Court has said that the nature of the psychological and environmental roots of criminal behavior may bear on the issue of the sufficiency of the evidence to mandate submission of (f)(1) TA \l "(f)(1)" \c 2 .  State v. Williams, 343 N.C. 345, 371-72, 471 S.E.2d 379, 393-94 (1996), cert. denied, 519 U.S. 1061, 136 L.Ed.2d 618 (1997) TA \l "State v. Williams, 343 N.C. 345, 471 S.E.2d 379 (1996), cert. denied, 519 U.S. 1061, 136 L.Ed.2d 618 (1997)" \c 1 .  A reasonable juror could have found that Jason Hurst’s drug use and other criminal behavior were rooted in his abysmal upbringing and resulting mental illness, and therefore could have deemed it not significant.  Dr. Hilkey testified that impulsivity with respect to alcohol and drugs is part of Jason’s mental illness, that a “careless disregard for his own worth is the hallmark of” Jason’s diagnosis, that borderline personality disorder has a high correlation with substance abuse, and that Jason had been using drugs and alcohol in an effort to self-medicate and regulate his BPD.  (IX, pp. 1759, 1784)  The jury could have also found it significant that Jason’s drug and alcohol abuse was actually encouraged and facilitated by his father from the time Jason was a young teenager.   

Further, the jury could have found that Jason’s hitting Kim was related to his mental illness.  Dr. Hilkey testified that Jason was replicating his family history in his own relationships, a family history that included Terry Hurst’s aggression and violence in response to his wife’s perceived abandonments.  (IX, p. 1752)  Certainly, the jury could have viewed Jason’s abuse of Kim as related to Jason having been extensively abused by his father and repeatedly seeing his mother abused by his father.  Therefore, a reasonable juror could have deemed Jason Hurst’s criminal history not significant, especially when considered in conjunction with the psychological and environmental roots of his behavior.

This Court can be confident that the jury knew the extent of Jason’s criminal history. Jason told officers that he had a DWI charge and later confessed to them about the West Virginia break-in and planning to steal some pot.  There was extensive testimony in the sentencing phase concerning Jason’s life from birth until the time of the offense.  Numerous relatives and friends testified at the sentencing hearing, and the State had and took advantage of the opportunity to extensively cross-examine them concerning any prior criminal activity by Jason.  Further, Dr. Hilkey believed Jason “seemed quite candid in his reports of relevant history.”  (Def.’s Exh. 2, p. 5; Ap. 4)  Jason discussed his extensive drug use  and drinking and driving with Dr. Hilkey.  Dr. Hilkey’s report referenced Jason’s prior convictions for breaking and entering.  Therefore, substantial evidence about Jason’s criminal activity was presented at trial.

In sum, substantial evidence was introduced from which a rational juror could have concluded that Jason’s record was not a significant history of prior criminal activity, especially when considered with the physical and emotional abuse suffered by Jason during his formative years and the effect it likely had on his subsequent behavior.
This error is preserved for appellate review.  Jason Hurst’s attorneys requested that the trial court not submit the (f)(1) TA \l "(f)(1)" \c 2  mitigating circumstance.  Nevertheless, as shown in Issue I, this Court has uniformly held that when evidence in a capital case supports the submission of a statutory mitigating circumstance, “the trial court is mandated by the language in N.C.G.S. § 15A-2000(b) TA \l "N.C.G.S. § 15A-2000(b)" \c 2  to submit that circumstance to the jury for its consideration.  Once the trial court determines the jury could reasonably find a mitigating circumstance, the statute affords the trial court no discretion in submitting the mitigating circumstance.”  State v. Lloyd, 321 N.C. 301, 311-12, 364 S.E.2d 316, 324 (1988), death sentence vacated on other grounds, 488 U.S. 807, 102 L.Ed.2d 18 (1988) TA \l "State v. Lloyd, 321 N.C. 301, 364 S.E.2d 316, death sentence vacated on other grounds, 488 U.S. 807, 102 L.Ed.2d 18 (1988)" \c 1 .  

The trial court must submit a statutory mitigating circumstance that is supported by the record even if neither party asks the court to submit it and even if either or both of the parties oppose the submission of that circumstance.  State v. Quick, 337 N.C. 359, 361-62, 446 S.E.2d 535, 537 (1994) TA \l "State v. Quick, 337 N.C. 359, 446 S.E.2d 535 (1994)" \c 1 ; State v. Skipper, 337 N.C. 1, 44, 446 S.E.2d 252, 276 (1994), cert. denied, 513 U.S. 1134, 130 L.Ed.2d 895 (1995) TA \l "State v. Skipper, 337 N.C. 1, 446 S.E.2d 252 (1994), cert. denied, 130 L.Ed.2d 895 (1995)" \c 1 ; State v. McCarver, 341 N.C. 364, 398-99, 462 S.E.2d 25, 44 (1995), cert. denied, 517 U.S. 1110, 134 L.Ed.2d 482 (1996) TA \l "State v. McCarver, 341 N.C. 364, 462 S.E.2d 25 (1995), cert. denied, 517 U.S. 1110, 134 L.Ed.2d 482 (1996)" \c 1 .  Since the capital sentencing statute imposes this duty on a trial court, a trial court's failure to submit a statutory mitigating circumstance that is supported by the record is preserved for appellate review, even if the defendant did not ask the trial court to submit it and even if the defendant asked the trial court not to submit it.  State v. Mahaley, 332 N.C. 583, 423 S.E.2d 58 (1992), cert. denied, 513 U.S. 1089, 130 L.Ed.2d 649 (1995) TA \l "State v. Mahaley, 332 N.C. 583, 423 S.E.2d 58 (1992), cert. denied, 513 U.S. 1089, 130 L.Ed.2d 649 (1995)" \c 1 ; Jones, 346 N.C. at 715, 487 S.E.2d at 721 TA \l "Jones, 346 N.C. at 715, 487 S.E.2d at 721" \c 1  (reversible error where trial court failed to submit supported (f)(1) circumstance, even though defense attorney opposed its submission at trial).  Therefore, Jason Hurst’s right to appeal the trial court’s failure to submit the age mitigating circumstance is preserved for appellate review.

Where the trial court fails to submit a supported statutory mitigating circumstance, “[t]he ‘trial court’s error is prejudicial unless the State can demonstrate on appeal that it was harmless beyond a reasonable doubt.’”  Jones, 346 N.C. at 717, 487 S.E.2d at 722 TA \l "Jones, 346 N.C. at 717, 487 S.E.2d at 722" \c 1  (quoting State v. Quick, 337 N.C. 359, 363, 446 S.E.2d 535, 538 (1994) TA \l "State v. Quick, 337 N.C. 359, 446 S.E.2d 535 (1994)" \c 1 .

The trial court's error in failing to submit (f)(1) TA \l "(f)(1)" \c 2  was not harmless beyond a reasonable doubt in this case.  As this Court observed in Mahaley TA \l "Mahaley" \c 1  and State v. Wilson, 322 N.C. 117, 146, 367 S.E.2d 589, 606 (1988) TA \l "State v. Wilson, 322 N.C. 117, 367 S.E.2d 589 (1988)" \c 1 , it is impossible to determine whether the trial court's failure to submit (f)(1) TA \l "(f)(1)" \c 2  might have tipped the scales in favor of death in the weighing process of Issues Three and Four of the jury's capital sentencing decision.  332 N.C. at 598-99, 423 S.E.2d at 67-68 TA \l "mahaley 332 N.C. at 598-99, 423 S.E.2d at 67-68" \c 1 ; Wilson, 322 N.C. at 146, 367 S.E.2d at 606 TA \l "Wilson, 322 N.C. at 146, 367 S.E.2d at 606" \c 1 .  Moreover, as the Court stated in Wilson TA \l "Wilson " \c 1  and State v. Brown, supra TA \l "State v. Brown, 315 N.C. 40, 337 S.E.2d 808 (1985)" \c 1 , any reasonable doubt concerning whether to submit a statutory mitigating factor should be resolved in a defendant's favor.  322 N.C. at 146, 367 S.E.2d at 606 TA \l "Wilson 322 N.C. at 146, 367 S.E.2d at 606" \c 1 ; 315 N.C. at 62, 337 S.E.2d at 822 TA \l "brown 315 N.C. at 62, 337 S.E.2d at 822" \c 1 .  The jury's consideration of (f)(1) TA \l "(f)(1)" \c 2  in the weighing steps of Issues Three and Four might have led the jury to decide on a verdict of life imprisonment instead of death. 

The trial court submitted the nonstatutory mitigating circumstance asking whether “[p]rior to the offense, did the defendant have a significant history of violent criminal activity?”  (Rp. 124)  It is unclear whether the jury found this mitigating circumstance to exist or not.  They answered the question “No” to the question on this circumstance on the Issues and Recommendation form (“Prior to this offense, did the defendant have a significant history of violent criminal activity?), which could either mean that they did not find the circumstance or that they believed Jason did not have a significant history of violent criminal activity.  Regardless, this Court has repeatedly held that submission of a nonstatutory mitigating circumstance concerning prior criminal activity does not render the failure to submit a supported (f)(1) circumstance harmless.  Jones, 346 N.C. at 717, 487 S.E.2d at 722-23 TA \l "Jones, 346 N.C. at 717, 487 S.E.2d at 722-23" \c 1 ; Quick, 337 N.C. at 363, 446 S.E.2d at 538 TA \l "Quick, 337 N.C. at 363, 446 S.E.2d at 538" \c 1 .  This is because “the jury was not required to give mitigating value to the nonstatutory mitigating circumstance if the jury found the circumstance’s existence.  Quick, 337 N.C. at 364, 446 S.E.2d at 538 TA \l "Quick, 337 N.C. at 364, 446 S.E.2d at 538" \c 1 .  

Further, in this case, the nonstatutory circumstance submitted is not identical to the statutory circumstance as the former only concerned violent criminal activity.  If the jury had been presented with and found a mitigating circumstance that Jason did not have a significant prior history of any criminal activity, this would have been more powerful mitigating effect than mitigator that was actually submitted.

Finally, as shown in Issue I, the trial court additionally failed to submit the supported N.C. Gen. Stat. § 15A-2000(f)(7) TA \l "N.C. Gen. Stat. § 15A-2000(f)(7)" \c 2  mitigating circumstance.  Only two statutory mitigating circumstances were submitted, and the jury only found one of those.  Certainly, the State cannot show that submission of only half of the supported statutory mitigating circumstances in this case did not have some effect on the weighing process.  As shown in Issue I, the jury took longer than one day to reach their sentencing decision.  The State cannot show that if they had been properly instructed they would have still voted for death.  Accordingly, Jason Hurst is entitled to a new capital sentencing hearing. 

III.
Jason hurst is entitled to a new trial because the trial court failed to take appropriate action when it was revealed that a juror brought a newspaper to the jury room for three days of jury selection and that jurors had read and discussed a highly prejudicial newspaper article about the case.

Assignments of Error Nos. 7-10, Rpp. 139-40

While jury selection of the alternates was going on, it was revealed that a juror had been bringing a newspaper to the jury room with him every day, including days when seated jurors were in the jury room.  There was an article about the trial on the front page of one section of the Friday, March 5, 2004 newspaper with a headline reading, “Man Admits During Trial to Killing Acquaintance” and then in smaller type “Jason Hurst’s Attorneys Say He Didn’t Kill Daniel Branch in Cold Blood.”  (Def.’s Pretrial Exh. 1; Ap. 8)  Two jurors who were later seated were in the jury room that morning.  Numerous potential jurors testified on voir dire that they read the headline and the article, and that jurors were discussing what a waste of time it was to have a trial if the defendant had already confessed.  The trial court failed to take appropriate action in response to these revelations of the jury’s misconduct and exposure to prejudicial matters.  

Jury selection began on Tuesday, March 2, 2004.  (Ap. 9)  Six jurors were questioned in the jury box at a time while the rest of the jurors from the panel remained in the jury room.
  (I, p. 17)  On the morning of Wednesday, March 3, 2004, the trial court brought in the second panel of jurors.  (III, p. 284; Ap. 10)  The first panel was not yet exhausted, but for reasons of convenience, the trial court addressed the new panel of jurors and listened to requests for deferrals.  (III, pp. 283-302; Ap. 10)  The trial court told the remaining prospective jurors on the new panel to return after lunch.  (III, p. 309; Ap. 10)  Before excusing these jurors, the trial court instructed:

I will instruct you during the jury selection process in this case that if you are selected to serve as a juror, throughout the trial you should not read, watch, or listen to any news media reports about this case.  You should not discuss this case with anyone else, including other jurors, your spouses, family members, or friends, or have any contact with the lawyers, the parties or the witnesses in this matter, and that includes me as well.

(III, p. 308)
  By the close of court that day, five jurors were seated.  (IV, p. 474; Ap. 10)

At some point on the morning of Thursday, March 4, 2004, the first panel was exhausted and the parties began the voir dire of the second panel.  (III, p. 279; IV, p. 546; Ap. 11)  

At the close of court on Thursday, March 4, 2004, ten jurors had been seated.  (IV, p. 796; Ap. 11)  

On the morning of Friday, March 5, 2004, court convened at 9:39 a.m.  (V, p. 805)  Two more jurors, Sheila Thompson and James Phillips, were seated.  (V, p. 852; App. 11-12)  Thompson and Phillips were excused until Monday and left the courtroom at 10:44 a.m.  (V, p. 858; Ap. 12)

After lunch, the trial court brought the remainder of the jury pool into the courtroom (the trial court estimated that the pool now consisted of “twenty-five or thirty jurors”) and questioned them about whether they knew any potential witnesses.  (V, pp. 955-63)  The trial court then sent the jury pool back to the jury room and jury selection continued individually.  (V, pp. 963-64)

The selection of alternates continued into the afternoon.  (V, pp. 859-969; Ap. 12)  

After the mid-afternoon break, court reconvened at 3:24 p.m.  (V, p. 969; Ap. 12)  Prospective juror Mandy Beckham stated on voir dire that “someone in there was talking about the paper talking about the jury, how they’re doing the jury selection.”  (V, p. 970)  Beckham said she meant “another member of the jury pool.”  (V, p. 970)   

Prospective juror Paul Biedrzycki stated on voir dire that he had read an entire article about the case in the newspaper in the jury room a half an hour ago.  (V, pp. 1036, 1047-48; Ap. 12)  Biedrzycki explained that someone else in the jury room was reading the newspaper and he asked if he could read it.  (V, p. 1047)  He remembered the headline to be “Defendant Guilty.”  Biedrzycki stated that the newspaper was “only there when [he] went there for [he] guess[ed] the last half hour or hour.”  He testified there was not a newspaper there yesterday or the day before.  (V, p. 1048)  He also stated that he would be unable to put what he had read out of his mind.  (V, p. 1037)

Jason Hurst moved for a mistrial based on the prejudicial newspaper headline and article and on the fact that the jurors had disobeyed the court’s instructions.  (V, pp. 1050-51; Ap. 12)  The trial court found “that by the time according to this juror, by the time the newspaper appeared in the jury pool room there were none of the twelve jurors present, they had all been sent home.  So at least as to the twelve jurors it does not taint them.”  (V, p. 1052)  The trial court denied the motion for a mistrial.  (V, p. 1054)  The prospective alternate jurors came into the courtroom and the trial court admonished them not to bring newspapers into the jury room or read newspaper articles about the case.  (V, pp. 1055-57)  The bailiff retrieved the newspaper -- the March 5, 2004 Randolph County Edition of the Greensboro News and Record -- from the jury room and pages B-1 and B-2 were preserved for the record.  (V, pp. 1058-59)  The text of the article is as follows:

High Point man admits to killing

Jason Hurst’s attorneys say he didn’t kill Daniel Branch in cold blood.

By Mark Brumley, Staff Writer

Asheboro – A High Point man on trial for murder in Randolph County has admitted to shooting his friend but contends that the slaying wasn’t deliberate, his attorneys say.

Jason Wayne Hurst, 25, also faces charges of felony larceny and felony larceny of a firearm in the shooting death two years ago of Daniel Lee Branch, also of High Point.

If convicted of first-degree murder, he could be sentenced to death or life in prison without parole.

As jury selection began Tuesday, Hurst’s attorneys – Jon Megerian and Frank Wells of Asheboro – presented a statement signed by Hurst admitting that he shot Branch on June 9, 2002.

Under questioning by Judge John O. Craig III of Guilford County, Hurst said he understood what he was doing.

His attorneys said the admission would free them to argue about his state of mind as they try to convince a jury that the most serious verdict they could reach would be guilty of second-degree murder.

Branch’s mother. Billie Rice, filed a report with the High Point Police Department on June 10, 2002, stating that he was missing.  It was the day after investigators said Branch, of 2720 Allen Jay Drive, left High Point for Asheboro with Hurst and failed to return home. 

Branch, who was unemployed, was going to sell some guns, his family said.

Randolph County deputies found Branch’s body in a field in the Uwharrie National Forest on June 11, 2002, after authorities in West Virginia stopped Hurst as he was driving the victim’s missing 1977 Ford Thunderbird.

Hurst reportedly told West Virginia officers the location of Branch’s body.

The scene was off Beane Country Road in southern Randolph.

Local detectives said Hurst confessed to killing Branch after he waived extradition and was returned to Randolph County on June 14, 2002.

Branch was killed with one of the guns he was planning to sell, deputies said.

Investigators said that a second man, Eric James Newman, 23, was with Hurst when he killed Branch.

Newman was living at 1038 S. Aycock St. in Greensboro when police arrested him two weeks after the slaying.

They said they charged him with felony larceny for helping to steal Branch’s car and guns.

Newman’s name was on a list of witnesses that Judge Craig read to potential jurors on Wednesday.  Craig told jury pool members that he expected the trial to last about two weeks.

(Def.’s Pretrial Exh. 1;  Ap. 8)

The selection of alternates continued on Monday, March 8, 2004.  Prospective juror David Broach testified on voir dire that he saw the newspaper headline on Friday in the jury room.  (VI, pp. 1067-68)  He heard five or six other jurors discussing the case.  (VI, p. 1068)  They were angry because they didn’t understand why they should bother having a trial if the defendant admitted killing the guy.  They were angry because they were missing work.  (VI, pp. 1068, 1076-78)  Prospective juror James Sodlink testified on voir dire that he saw the newspaper but didn’t read it.  He heard jurors discussing “who or how many jurors had been selected out of the newspaper.”  (VI, p. 1087)  None of the jurors said “we’re not supposed to be reading the newspaper” or acknowledged the trial court’s instructions not to read the newspaper or discuss the case.  (VI, p. 1088)

Jason Hurst renewed his motion for a mistrial based on “conduct inside or outside the courtroom resulting in substantial irreparable prejudice to the defendant.”  (VI, pp. 1089-90; Ap. 12)  The trial court again denied the motion stating, “We have twelve jurors that were seated who were not present in the jury room at the time these discussions took place, so they have presumably not been tainted.”  (VI, p. 1090)  

The selection of alternate jurors continued.  Prospective juror Todd Hopkins stated on voir dire that he heard jurors discussing the case on Friday afternoon.  (VI, p. 1092)  

Prospective juror Donald Reese stated on voir dire that he brought a newspaper to the jury room “every day” and that he read the Friday newspaper article.  (VI, pp. 1107-08, 1111; App. 12-13)  He did not know it was a problem because he had trouble hearing the judge.  (VI, p. 1107)  He also claimed that he thought the trial court’s instructions only applied if he were to be picked as a juror.  (VI, p. 1108)  Other jurors borrowed the paper on the “first day” and Friday.  (VI, p. 1108)  Reese heard other jurors discussing the newspaper article “such as that the defendant had admitted to being guilty, and their intention was to try to change the case to second-degree murder instead of first.”  (VI, p. 1108)   Jason Hurst renewed his motion for a mistrial.  (VI, p. 1116; Ap. 13)

Prospective juror Trudy Jones stated on voir dire that she saw the newspaper in the jury room and glanced over the article.   (VI, p. 1120)  The person sitting next to her noticed it and said “I thought we weren’t supposed to have a newspaper in here.”  (VI, p. 1120)  Jones testified that “the guy across from us was reading it and the headlines [were] just blasting right in front of my face.”  (VI, p. 1120)  The discussion he heard among jurors was that there was a third person there at the time of the crime, “being found in Virginia [sic] with the car,” and other facts in the newspaper article.  (VI, p. 1121)  Jones believed she could not put what she had seen in the newspaper and heard in the ensuing discussion out of her mind.  (VI, p. 1122)

Prospective juror Alfred Johnson testified on voir dire he read the article in the paper on Friday that was brought into the jury room.  (VI, p. 1136)  The paper was just lying there and he picked it up and read it.  (VI, p. 1136)  Prospective juror Mark Anderson testified he heard the case being discussed in the jury room – “witnesses . . . and where the body was found.”  (VI, pp. 1165-66)  He also read a newspaper article about the case on Friday afternoon.  (VI, p. 1166)  He thought it was okay because he had not been sworn in as a juror.  (VI, pp. 1166-67)  He remembered one juror say “they ought to get it over with as soon as possible,” with “it” referring to the trial.  (VI, pp. 1167-68)  Based on what he heard being discussed, he formed an opinion of Jason Hurst’s guilt and punishment – “when you shoot someone like that . . . you deserve to be executed.”  (VI, p. 1168)

Prospective juror Mark Kent testified on voir dire that when he “was in the jury room and during the days [he] was sitting there and even on Friday afternoon” he heard other jurors discussing the newspaper article.  (VI, p. 1171)  Although he didn’t read the article or discuss it with anyone, he “couldn’t help but see the headline.”  (VI, p. 1171)  He remembered the other jurors saying “that if it had already been admitted that he was guilty then why were we here.”  (VI, p. 1172)  Prospective juror Donna Hughes testified she saw the newspaper article “on Friday” but she did not read it.  (VI, p. 1217)  Prospective juror Christopher Cook saw the newspaper, but didn’t see anybody reading it.  (VI, p. 1251)

The Sixth Amendment TA \l "U.S. Const. amend. VI " \c 7  to the United States Constitution and Article I, section 23 TA \l "N.C. Const. art. I, § 23" \c 7  of the North Carolina Constitution guarantee a defendant’s right to confront the evidence against him.  U.S. Const. amends. VI TA \l "U.S. Const. amends. VI" \c 7 , XIV TA \l "U.S. Const. amend. XIV" \c 7 ; N.C. Const. art. I, § 23 TA \l "N.C. Const. art. I, § 23" \c 7 .  “A fundamental aspect of [this right to confrontation] is that a jury’s verdict must be based on evidence produced at trial, not on extrinsic evidence which has escaped the rules of evidence, supervision of the court, and other procedural safeguards of a fair trial.”  State v. Hines, 131 N.C. App. 457, 462, 508 S.E.2d 310, 314 (1998) TA \l "State v. Hines, 131 N.C. App. 457, 508 S.E.2d 310 (1998)" \c 1  (citing State v. Lyles, 94 N.C. App. 240, 247, 380 S.E.2d 390, 394-95 (1989) TA \l "State v. Lyles, 94 N.C. App. 240, 380 S.E.2d 390 (1989)" \c 1 , citing Parker v. Gladden, 385 U.S. 363, 364, 17 L.Ed.2d 420, 422-23 (1966) TA \l "Parker v. Gladden, 385 U.S. 363, 17 L.Ed.2d 420 (1966)" \c 1 ) (alteration in Hines; emphasis in original).  Accord Turner v. Louisiana, 379 U.S. 466, 471-72, 13 L.Ed.2d 424, 428-29 (1965) TA \l "Turner v. Louisiana, 379 U.S. 466, 13 L.Ed.2d 424 (1965)" \c 1  (defendant has right to trial by impartial jury and verdict based only on evidence introduced at trial).

The trial court must declare a mistrial “if there occurs during the trial an error or legal defect in the proceedings . . . resulting in substantial and irreparable prejudice to the defendant’s case.”  N.C. Gen. Stat. § 15A-1061 TA \l "N.C. Gen. Stat. § 15A-1061" \c 2 .  

[A] motion for a mistrial . . . ‘is ordinarily addressed to the sound discretion of the trial court and its ruling is not subject to review absent abuse of discretion.’ State v. Thomas, 294 N.C. 105, 111, 240 S.E.2d 426, 431 (1978) TA \l "State v. Thomas, 294 N.C. 105, 240 S.E.2d 426 (1978)" \c 1 .  However, where the motion is based on a constitutional right, ‘the question presented is one of law and not discretion, and the ruling of the trial court is reviewable on appeal.’ Id.  

State v. Smith, 152 N.C. App. 514, 530, 568 S.E.2d 289, 299, disc. rev. denied and appeal dismissed, 356 N.C. 623, 575 S.E.2d 757 (2002) TA \l "State v. Smith, 152 N.C. App. 514, 568 S.E.2d 289, disc. rev. denied and appeal dismissed, 356 N.C. 623, 575 S.E.2d 757 (2002)" \c 1 .

This Court has stated that “[w]hen there is a substantial reason to fear that the jury has become aware of improper and prejudicial matters, the trial court must question the jury as to whether such exposure has occurred and, if so, whether the exposure was prejudicial.”  State v. Campbell, 340 N.C. 612, 634, 460 S.E.2d 144, 156 (1995), cert. denied, 516 U.S. 1128, 133 L.Ed.2d 871 (1996) TA \l "State v. Campbell, 340 N.C. 612, 460 S.E.2d 144 (1995), cert. denied, 516 U.S. 1128, 133 L.Ed.2d 871 (1996)" \c 1 .  Accord State v. Barts, 316 N.C. 666, 683, 343 S.E.2d 828, 840 (1986) TA \l "State v. Barts, 316 N.C. 666, 343 S.E.2d 828 (1986)" \c 1 .  

Here, it is beyond dispute that some potential jurors were exposed to “improper and prejudicial matters” and/or engaged in misconduct:
  there was a newspaper in the jury room containing an article about the case, and jurors read and discussed the article.  Consequently, the trial court had a duty to determine of the exposure or misconduct was prejudicial.  Here, the trial court’s failure to make an adequate inquiry concerning the newspaper in the jury room violated Jason Hurst’s rights to confront evidence, to an impartial jury, and to due process of law.  U.S. Const. amend. V TA \l "U.S. Const. amend. V" \c 7 I, XIV TA \l "U.S. Const. amend. XIV" \c 7 ; N.C. Const. art. I, §§ 19 TA \l "N.C. Const. art. I, § 19" \c 7 , 23 TA \l "N.C. Const. art. I, § 23" \c 7 , 24 TA \l "N.C. Const. art. I, § 24" \c 7 . 

The last two seated jurors were chosen on the morning of Friday, March 5, 2004 and left before lunch.  That afternoon, the trial court learned from prospective juror Paul Biedrzycki that there had been a newspaper in the jury room with a headline stating that Jason Hurst was guilty.  Biedrzycki stated that the newspaper was “only there when I went for I guess the last half hour or hour.”  Based on the testimony, the trial court made a finding that all the seated jurors had gone home when the newspaper appeared.  

However, on Monday, March 8, 2004, prospective juror Donald Reese stated that he had brought the newspaper with him to the jury room every day.  He stated people borrowed the newspaper on “the first day” and Friday.  He heard other jurors discussing the article about Jason Hurst on Friday.

At that point, based on Reese’s testimony, it was evident that:

1)
There had been a newspaper in the jury room every day starting Wednesday, March 3.  Donald Reese was in the second panel of jurors.  This panel was summonsed for Wednesday, March 3 and waited in the jury room until the trial court called them to the court room that morning, addressed them generally, and listened to requests for deferrals.  The second panel was then told to come back after lunch.  Donald Reese testified on voir dire that he brought a newspaper to the jury room every day except on Monday, March 8.  Therefore, he brought newspapers on Wednesday, March 3 through Friday, March 5.  Ten jurors were seated during this period of time.

2)
Two jurors who were eventually seated were in the jury room when the Friday newspaper was there.  By the end of the day on Thursday, ten jurors had been seated.  On Friday morning, jurors Sheila Thompson and James Phillips became the last two seated jurors.  They left the courtroom at 10:44 a.m.  Donald Reese testified he brought the newspaper every day.  There is no reason to think that he, as well as Thompson and Phillips, did not assemble in the jury room with the other prospective jurors on Friday morning by 9:30 a.m., the beginning of court.  Therefore, Thompson and Phillips were in the jury room with the Friday newspaper.

Although Paul Biedrzycki testified he thought the newspaper was only there for the last half hour or hour, this only means that that was when he became aware of it.  Several jurors reported seeing the newspaper on Friday without confining it to any particular time:  David Broach, Trudy Jones, Alfred Johnson, Mark Anderson, and Donna Hughes.  Donald Reese, the juror who brought the newspaper, did not say that he brought the paper on Friday afternoon.  Because he had to report to the courthouse on Friday morning before 9:30 a.m., it is more likely that he brought the paper that morning.  

3)
The conversations concerning the newspaper were not necessarily confined to Friday afternoon.  Prospective juror Biedrzycki stated that he heard the conversation about the newspaper article on Friday afternoon.  However, there is no reason to believe this was the only conversation about the newspaper article that occurred.  Other jurors who reported participating in or overhearing conversations about the Friday newspaper (David Broach, James Sodlink, Todd Hopkins, Donald Reese, Trudy Jones, Mark Anderson, Mark Kent, and Christopher Cook) did not say that they occurred on Friday afternoon, but merely that they were on Friday, or that they generally heard discussions about the case at some point in the jury room.  At the beginning of the day on Friday, March 5, there were at least thirty-two jurors in the jury room, probably more.
  The jury room is large enough to hold at least sixty-three people.
  Biedrzycki could have been talking to someone else or on the other side of the room when some of the conversations took place.  

The trial court’s inquiry concerning the newspaper in the jury room and the jurors’ discussions about it was inadequate.  The trial court did not:

1)
Find out what time the newspaper was brought to the jury room on Friday;

2)
Find out when conversations about the newspaper article took place; 

3)
Determine which jurors had asked Reese to read the newspaper;

4)
Ask the last two seated jurors, Sheila Thompson and James Phillips, if they saw the newspaper or participated in or overheard conversations about the newspaper;

5)
 If Thompson and Phillips had seen the newspaper article and/or talked about it, ask them if this would prejudice them in their ability to decide the case; 

6)
Determine what time Biedrzycki arrived on Friday morning and if he knew whether the newspaper was there when he got there; and

7)
Determine if there were any articles in the newspaper about the case on Wednesday, March 3 or Thursday, March 4, and if so, whether any jurors had been exposed to them.

Because these questions remain unanswered, there was insufficient information from which the trial court could decide if Jason Hurst had been prejudiced by the juror misconduct and exposure to the prejudicial article.  Further, based on Donald Reese’s testimony there was substantial reason to fear that the last two seated jurors had been exposed to the newspaper.  See State v. Campbell, supra TA \l "State v. Harris, supra" \c 1 .  Based on Reese’s testimony, as well as that of numerous other prospective jurors, there was also substantial reason to fear that conversations concerning the newspaper had occurred throughout the day on Friday, including during the time Thompson and Phillips were in the jury room.  Nevertheless, the trial court did not question Thompson and Phillips about these matters because Biedrzycki testified that he had only seen the newspaper and heard conversations about it on Friday afternoon.  However, the other jurors’ testimony, especially that of Donald Reese, does not support the idea that these events were necessarily confined to the afternoon.  Further, even if Biedrzycki is considered perfectly credible, all that his testimony shows is that he himself was unaware of the newspaper until the afternoon, not that all the jurors in the jury room were.  Therefore, there is substantial reason to fear that jurors were reading and talking about the newspaper article that morning, and Biedrzycki was simply not aware of it.  As such, the trial court had a duty to “question the jury as to whether such exposure has occurred and, if so, whether the exposure was prejudicial.”  

Additionally, the trial court based its denial of Jason’s motions for mistrial on erroneous findings of fact – that “by the time the newspaper appeared in the jury pool room there were none of the twelve jurors present, they had all been sent home” and “[w]e have twelve jurors that were seated who were not present in the jury room at the time these discussions took place, so they presumably have not been tainted.”  (V, p. 1052; VI, p. 1090)

The trial court’s findings on whether misconduct occurred must be supported by substantial evidence.  State v. Bonney, 329 N.C. 61, 83, 405 S.E.2d 145, 158 (1991) TA \l "State v. Bonney, 329 N.C. 61, 405 S.E.2d 145 (1991)" \c 1 .  “An abuse of discretion occurs where the trial judge’s determination is manifestly unsupported by reason and is so arbitrary that it could not have been the result of a reasoned decision.”  State v. Reed, 355 N.C. 150, 155, 558 S.E.2d 167, 171 (2002) TA \l "State v. Reed, 355 N.C. 150, 558 S.E.2d 167 (2002)" \c 1  (citations and internal quotation marks omitted).  Here, the trial court did not make a “reasoned decision” when it denied Jason’s Hurst’s motions for mistrial based on erroneous findings of fact.  As shown above, there was insufficient evidence to support the trial court’s findings that all twelve seated jurors were not present in the jury room when the newspaper was there or when jurors were discussing the newspaper.    Accordingly, the trial court’s findings concerning whether seated jurors had been exposed to the article were erroneous.

The State cannot show that the trial court’s error was harmless beyond a reasonable doubt.  The headline and content of the newspaper article were highly prejudicial.  The headline – “High Point man admits to Killing” – appeared in large bold letters as the headline of the lead article on the front page of the Randolph County section of the Greensboro News and Record.  (Ap. 8)  One juror described the headline as “just blasting right in front of [her] face.”  (VI, p. 1120)  Another stated that he “couldn’t help but see the headline.”  (VI, p. 1171)  

The article generally described the crime and stated that Jason had admitted to shooting Daniel Branch, but that he was going to argue at trial that “the shooting wasn’t deliberate.”  (Ap. 8)  The article noted that “[a]s jury selection began Tuesday, Hurst’s attorneys . . . presented a statement signed by Hurst admitting that he shot Branch on June 9, 2002.  Under questioning by Judge John O. Craig III of Guilford County, Hurst said he understood what he was doing.”  (Ap. 8)  This passage likely refers to a document signed by Jason entitled “Authorization by Defendant to Admit Responsibility for Shooting” in which Jason gave his permission for his attorneys to admit his guilt to second-degree murder.  (Rpp. 18-19)  The document was submitted to the trial court outside the presence of the jurors.  (II, p. 54)  The judge then questioned Jason about whether he understood what he had signed and that he consented to the admission of guilt.  (II, pp. 556-56)    

Because the jurors would not have known what the “questioning” referred to, the second sentence of the passage in the newspaper article is particularly prejudicial – “Under questioning by Judge John O. Craig III of Guilford County, Hurst said he understood what he was doing.”  (Ap. 8) (emphasis added).  Jurors could have easily understood the entire passage to mean that Jason Hurst “understood what he was doing” when he killed Daniel Branch.  Jason Hurst’s entire defense in the guilt phase was that he lacked specific intent to kill or to commit armed robbery (the underlying felony for felony murder).  See Defendant’s Guilt Phase Closing Argument at X, p. 1875 (“What we are here about is the mental status of . . . Jason Hurst when he killed.”); X, p. 1877 (“The actions of Jason Hurst in June of 2002 were the product of mental illness.”); X, p. 1892 (“I have never tried to tell you that you won’t be sure that Jason killed Daniel Branch.  That’s been a given from the beginning of the case.  But I think . . . you will be sure that Jason suffered from a mental illness when he did it.”).  As such, the trial court instructed the jury on diminished capacity with respect to these crimes.  (X, pp. 1937-38, 1940-41)  

The statement in the newspaper that Jason Hurst “said he understood what he was doing” would have been understood by the jurors to mean that Jason had the specific intent to kill and to commit armed robbery -- that Jason Hurst’s guilt of first-degree murder was a foregone conclusion.  Indeed, one of the jurors recalled the headline of the article to be “Defendant Guilty.”  Another overheard jurors discussing the article and saying that “the defendant had admitted to being guilty.”  Other jurors were angry that they had to miss work and did not understand why there had to be a trial if Jason had admitted his guilt.  One stated that “they ought to get [the trial] over with as soon as possible.”  These reactions show that the newspaper article had led the jurors to believe that Jason had not only admitted to the shooting but also to being “guilty” and that a trial was just a formality.

Further, the contrast between the statement in the newspaper – that Jason admitted that he “understood what he was doing” – and the evidence that the defense presented at trial – that Jason lacked the specific intent to kill or commit robbery – would have led the jurors to believe that the defense was trying to obfuscate the facts.  The article also discussed Jason’s attorneys’ trial strategy -- the “attorneys said the admission would free them to argue about [Jason Hurst’s] state of mind as they try to convince a jury that the most serious verdict they could reach would be guilty of second-degree murder.”  (Ap. 8)  The jurors would believe from this passage that the attorneys were going to try to pull the wool over their eyes when the defendant had already “admitted to being guilty.”  (VI, p. 1108) 

Finally, some of the potential jurors who read the newspaper article and heard the ensuing discussions stated on voir dire that they could not put what they had seen and heard out of their minds.  (VI, pp. 1122, 1037)  One juror stated that based on what he had heard discussed, he formed the opinion that “when you shoot someone like that . . . you deserve to be executed.”  (VI, pp. 1168)  If the seated jurors were exposed to the article and discussions, they were likely to have been similarly affected.  

In conclusion, the trial judge erred by failing to make a sufficient inquiry when there was substantial reason to fear that some seated jurors had seen a highly prejudicial newspaper article about the case.  Accordingly, Jason must be granted a new trial.

IV.
jason hurst is entitled to a new trial because the trial court erred by failing to correctly admonish potential jurors not to read any media reports about the case and not to form any opinions about the defendant’s guilt or innocence.

Assignment of Error No. 43, Rp. ___

The trial court’s single admonishment to the prospective jurors on the second panel was inadequate and misleading.  As a result, these jurors viewed a highly prejudicial newspaper article about the trial.  The trial court’s error violated Jason’s rights under our General Statutes, the Fourteenth TA \l "Fourteenth" \c 7  Amendment to the U.S. Constitution, and Article I, Section 19 TA \l "Article I, Section 19" \c 7  of the North Carolina Constitution.

As shown in Issue III, jury selection began on Tuesday, March 2, 2004.  On the morning of Wednesday, March 3, 2004, the trial court brought in the second panel of jurors, listened to requests for deferrals, then told the remaining prospective jurors on the new panel to return after lunch.  (III, p. 283-302, 309; Ap. 10)  Before excusing these jurors, the trial court instructed:

I will instruct you during the jury selection process in this case that if you are selected to serve as a juror, throughout the trial you should not read, watch, or listen to any news media reports about this case.  You should not discuss this case with anyone else, including other jurors, your spouses, family members, or friends, or have any contact with the lawyers, the parties or the witnesses in this matter, and that includes me as well.

(III, p. 308)  Jury selection continued through Monday, March 8, 2004.  Jurors who were not being questioned in the jury box remained in the jury room.  The potential jurors from the panel who waited in the jury room received no further admonishments aside from the above.  It was only jurors that were being questioned in the jury box or that were seated that received further admonishments to avoid the media and not discuss the case.  The jurors in the jury room were not called back into the courtroom before breaks or before being dismissed for the day.  (III, pp. 350-51, 397; IV, pp. 697-98, 798; V, pp. 858-59)

As also shown in Issue III, it was discovered during the Friday voir dire of jurors that a potential juror had been bringing a newspaper to court “every day” (Wednesday, March 3 through Friday, March 5), that the Friday newspaper contained an article about the trial, and that several jurors had read and discussed the article.  Donald Reese, the juror who brought the newspaper, stated that he did not know it was a problem because, inter alia, he thought that the trial court’s instructions only applied if he were picked as a juror.  (VI, p. 1108)  Prospective juror Mark Anderson stated that he thought it was okay to read the newspaper because he had not been sworn in as a juror.  (VI, pp. 1166-67)

Under N.C. Gen. Stat. § 15A-1236(a), 

The judge at appropriate times must admonish the jurors that it is their duty:

(1) 
Not to talk among themselves about the case except in the jury room after their deliberations have begun;

(2)
Not to talk to anyone else, or allow anyone else to talk to them or in their presence about the case and that they must report to the judge immediately the attempt of anyone to communicate with them about the case;

(3)
Not to form an opinion about the guilt or innocence of the defendant, or express any opinion about the case until they begin their deliberations;

(4)
To avoid reading, watching, or listening to accounts of the trial; and

(5)
Not to talk during trial to parties, witnesses, or counsel.

This Court has held that “a trial court is not required to give repeatedly a full, formal rendition of the mandates” in the statute.  State v. Larrimore¸ 340 N.C. 119, 139, 456 S.E.2d 789, 799 (1995) TA \l "State v. Larrimore¸ 340 N.C. 119, 456 S.E.2d 789 (1995)" \c 1  (citations omitted).  Nevertheless, this Court’s decisions show that the trial court must admonish jurors correctly and completely at some point.  In State v. Richardson, 308 N.C. 470, 302 S.E.2d 799 (1983) TA \l "State v. Richardson, 308 N.C. 470, 302 S.E.2d 799 (1983)" \c 1 , this Court held that because “the trial court admonished the jury about its duties many, many times throughout [the] trial . . . [with] admonitions to the jurors rang[ing] from an extensive enumeration of the jurors duties to a brief reminder to be aware of the instructions the court had given them previously,” the trial court’s failure to give full admonishments at all recesses was not error.  Id. at 483-85, 302 S.E.2d at 807-08 TA \l "richardson at 483-85, 302 S.E.2d at 807-08" \c 1 .  In State v. Larrimore TA \l "State v. Larrimore" \c 1 , supra, the trial court admonished the potential jurors at the first recess during jury selection, at the conclusion of the first day of jury selection, and after the full panel was seated and prior to the beginning of trial.  The first admonishment left out a caution concerning the media, but the second admonishment “contain[ed] all of the elements found in the statute” and was “sufficiently clear as to fulfill the intent of the statute.”  Id. at 140, 456 S.E.2d at 799-800 TA \l "larrimore at 140, 456 S.E.2d at 799-800" \c 1 .  The third admonishment was also correct and complete.  Thereafter, the trial court gave abbreviated instructions.  This Court held, “We are confident that the members of the jury who sat on defendant’s case were well aware of their statutory duties as jurors.”  Id. at 142, 456 S.E.2d at 800-01 TA \l "larrimore at 142, 456 S.E.2d at 800-01 " \c 1  (quoting Richardson, 308 N.C. at 485, 302 S.E.2d at 808 TA \l "Richardson, 308 N.C. at 485, 302 S.E.2d at 808" \c 1 ).

In this case, the trial court gave the potential jurors on the second panel only one inadequate admonishment before the misconduct and exposure to the prejudicial newspaper article occurred.  The judge failed to tell the jurors “[n]ot to form an opinion about the guilt or innocence of the defendant, or express any opinion about the case until they begin their deliberations.”  Further, the judge misinformed the jurors as to their duties regarding the media:  “I will instruct you during the jury selection process in this case that if you are selected to serve as a juror, throughout the trial you should not read, watch, or listen to any news media reports about this case.”  (emphasis added)  At best, this sentence is ambiguous.  At worst, it informs the jurors that it is only after they are selected to serve on the jury that they should avoid media reports about the case.  As shown above, at least two jurors believed that this was what the judge instructed.  Further, as shown above, this was the only admonishment these jurors got as potential jurors.  When they were being questioned in the jury box or were seated on the jury, they received further admonishments.

Therefore, the  admonishments given to the second panel of jurors in this case were incorrect and incomplete, and these jurors never received a correct and complete admonition before they read and discussed the newspaper article about the trial.

This issue is preserved for appellate review.  Although Jason’s attorneys did not object to the inadequate and misleading admonishment, when the trial court acts contrary to a statutory mandate, the right to argue the issue on appeal is preserved despite the failure to object.  State v. Ashe, 314 N.C. 28, 39, 331 S.E.2d 652, 659 (1985) TA \l "State v. Ashe, 314 N.C. 28, 331 S.E.2d 652 (1985)" \c 1 .  Here, G.S. § 15A-1236 mandates that “the judge at appropriate times must admonish the jurors that it is their duty” to do the listed actions.  Here, the judge acted contrary to the statute, failing to give the potential jurors even one complete and correct admonition.

Nevertheless, if this Court decides that this issue is not preserved for appellate review, Jason claims that the trial court’s erroneous instruction constituted plain error.  State v. Odom, 307 N.C. 655, 660-61, 300 S.E.2d 375, 378-79 (1983) TA \l "State v. Odom, 307 N.C. 655, 300 S.E.2d 375 (1983)" \c 1 .  The erroneous instruction was highly prejudicial to Jason.  As shown in Issue III, as a result of the trial court’s erroneous instruction juror Donald Reese brought a newspaper to the jury room, and numerous jurors read and discussed a highly prejudicial article about the trial.  The article stated that Jason “said he understood what he was doing,” which would lead jurors to believe that Jason had specific intent to kill and to commit robbery.  This statement in the article would have also undermined Jason’s evidence supporting the (f)(2) TA \l "(f)(2)" \c 2  and (f)(6) TA \l "(f)(6) " \c 2  mitigating circumstances in the sentencing phase.  No jurors found the (f)(6) mitigating circumstance TA \l "(f)(6)" \c 2 .  (Rp. 124)  Therefore, the trial court’s erroneous and inadequate instruction likely tipped the scales in favor of a guilty verdict and a death recommendation.  Accordingly, Jason Hurst must be granted a new trial.

V.
Jason hurst is entitled to a new capital sentencing hearing because the jury instructions on Issue three instructed the jurors to answer issue three “yes” and move on to issue four if the weight of the mitigating circumstances was equal to the weight of the aggravating circumstances. 

Assignment of Error No. 20, Rp. 143

The jury instructions (taken verbatim from the pattern jury instructions) and the Issues and Recommendation as to Punishment form directed the jury to answer “Yes” to Issue Three if either (1) the jury found beyond a reasonable doubt that the aggravating circumstances outweighed the mitigating circumstances, and (2) if the aggravating and mitigating circumstances were of equal weight.  (Rp. 115)  In other words, under these instructions, the “jury was instructed that a tie must go to the State.”  State v. Marsh, 102 P.3d 445, 534 (Kan. 2004), cert. granted, No. 04-1170, 2005 U.S. LEXIS 4364 (U.S., 2005) TA \l "State v. Marsh, 102 P.3d 445 (Kan. 2004), cert. granted, No. 04-1170, 2005 U.S. LEXIS 4364 (U.S., 2005)" \c 1 .  Because “fundamental fairness requires that a ‘tie goes to the defendant’ when life or death is at issue,”  State v. Kleypas, 40 P.3d 139, 232 (Kan. 2001), cert. denied, 537 U.S. 834, 154 L.Ed.2d 53 (2002), overruled in part on other grounds by State v. Marsh, supra TA \l "State v. Kleypas, 40 P.3d 139 (Kan. 2001), cert. denied, 537 U.S. 834, 154 L.Ed.2d 53 (2002), overruled in part on other grounds by State v. Marsh, 102 P.3d 445 (2004), cert. granted, No. 04-1170, Marsh v. Kansas, 2005 U.S. LEXIS 4364 (U.S., 2005)" \c 1 ,
 the Issue Three pattern instructions violate the Eighth TA \l "U.S. Const. amend. VIII" \c 7  and Fourteenth TA \l "U.S. Const. amend. XIV" \c 7  Amendments to the United States Constitution and Jason must be granted a new capital sentencing hearing.

This Court has repeatedly ruled against this argument.  See, e.g., State v. King, 353 N.C. 457, 491-92, 546 S.E.2d 575, 599-600 (2001), cert. denied, 534 U.S. 1147, 151 L.Ed.2d 1002 (2002) TA \l "State v. King, 353 N.C. 457, 546 S.E.2d 575 (2001), cert. denied, 534 U.S. 1147, 151 L.Ed.2d 1002 (2002)" \c 1 ; State v. Keel, 337 N.C. 469, 493-94, 447 S.E.2d 748, 762 (1994), cert. denied, 513 U.S. 1198, 131 L.Ed.2d 147 (1995) TA \l "State v. Keel, 337 N.C. 469, 447 S.E.2d 748 (1994), cert. denied, 513 U.S. 1198, 131 L.Ed.2d 147 (1995)" \c 1 ; State v. Hunt, 323 N.C. 407, 433, 373 S.E.2d 400, 416-17 (1988), death sentence vacated on other grounds, 494 U.S. 1022, 108 L.Ed.2d 602 (1990) TA \l "State v. Hunt, 323 N.C. 407, 373 S.E.2d 400 (1988), death sentence vacated on other grounds, 494 U.S. 1022, 108 L.Ed.2d 602 (1990)" \c 1 .  However, Jason Hurst respectfully observes that this Court’s prior holdings are based on a misreading of the plain language of the pattern instruction and of the question presented on the Issues and Recommendation as to Punishment form.

In King TA \l "King" \c 1  and Keel TA \l "Keel" \c 1 , this Court rested its rulings on this analysis and holding in Hunt:

The defendant says [Issue Three] is deficient because if the jury is in equipoise it must answer the issue ‘yes’ and impose the death penalty.  We do not believe that the defendant[’s] . . . analysis of the issue is correct.  If the jury must be satisfied beyond a  reasonable doubt before finding the mitigating circumstances are insufficient to outweigh the aggravating circumstances and the jury is in a state of equipoise as to the issue it would answer the issue ‘no.’  We hold [that Issue Three] was properly submitted.

King, 353 N.C. at 491, 546 S.E.2d at 599-600 TA \l "King, 353 N.C. at 491, 546 S.E.2d at 599-600" \c 1 ; Keel, 337 N.C. at 493-94, 447 S.E.2d at 762 TA \l "Keel, 337 N.C. at 493-94, 447 S.E.2d at 762" \c 1  (both quoting Hunt, 323 N.C. at 433, 373 S.E.2d at 416-17 TA \l "Hunt, 323 N.C. at 433, 373 S.E.2d at 416-17" \c 1 ).

The Court has misunderstood the plain meaning of the jury instructions and the Issue and Recommendation form question.  As phrased by the trial court, the question the jury had to answer was whether the mitigating circumstances are insufficient to outweigh the aggravating circumstances.  Stated most simply, the question presented by the trial court to the jury was whether the mitigating circumstances do not outweigh the aggravating circumstances.  The trial court’s instructions directed the jury to answer “no” if the mitigating circumstances do not outweigh the aggravating circumstances.  But in math, logic, and plain English, there clearly are two situations in which one unit does not outweigh another unit.  If Unit M (mitigating circumstances) does not outweigh Unit A (aggravating circumstances), that means either that (1) Unit A outweighs Unit M, or (2) Unit A and Unit M have the same weight.

To put the same point only a bit differently, if Unit A and Unit M have the same weight, then it is still true that Unit M does not outweigh Unit A.  Accordingly, this Court was wrong in Hunt TA \l "Hunt" \c 1 , Keel TA \l "Keel" \c 1 , and King TA \l "King" \c 1  in concluding that the pattern instructions (used in this case) direct the jury to answer “no” if the jury is in a state of equipoise about the weight of the mitigating circumstances and aggravating circumstances.  If the jury is in a state of equipoise about the weight of the mitigating circumstances and aggravating circumstances, the pattern jury instructions and the question on the Issues and Recommendation form quite clearly direct the jury to answer “yes” for Issue Three.

This Court’s misreading of the Issue Three instructions in Hunt TA \l "Hunt" \c 1 , Keel TA \l "Keel" \c 1 , and King TA \l "King" \c 1  creates two constitutional problems.  First, if this Court contemplates that juries should answer Issue Three “no” if mitigating circumstances and aggravating circumstances have the same weight, then the pattern jury instructions and the standard phrasing of Issue Three on the Issues and Recommendation form are incorrect and misleading.  When jury instructions about how a jury must consider aggravating circumstances and mitigating circumstances are ambiguous, confusing, misleading, or in conflict with the law, such instructions violate the Eighth TA \l "U.S. Const. amend. VIII" \c 7  Amendment and the Due Process Clause of the Fourteenth TA \l "U.S. Const. amend. XIV" \c 7  Amendment.  Penry v. Lynaugh, 492 U.S. 302, 106 L.Ed.2d 256 (1989) TA \l "Penry v. Lynaugh, 492 U.S. 302, 106 L.Ed.2d 256 (1989)" \c 1 ; Lockett v. Ohio, 438 U.S. 586, 57 L. Ed.2d 973 (1978) TA \l "Lockett v. Ohio, 438 U.S. 586, 57 L. Ed.2d 973 (1978)" \c 1 ; Andres v. United States, 333 U.S. 740, 92 L. Ed. 1055 (1948) TA \l "Andres v. United States, 333 U.S. 740, 92 L. Ed. 1055 (1948)" \c 1 .

In Mills v. Maryland, 486 U.S. 367, 100 L.Ed.2d 384 (1988) TA \l "Mills v. Maryland, 486 U.S. 367, 100 L.Ed.2d 384 (1988)" \c 1 , the Supreme Court held that jury instructions and a verdict form violated the Eighth TA \l "U.S. Const. amend. VIII" \c 7  Amendment because they could have led jurors to mistakenly believe that they could consider only those mitigating circumstances that the jury found unanimously.  Similarly, in this case, the jury instructions and verdict form violated the Eighth TA \l "U.S. Const. amend. VIII" \c 7  Amendment because they could have -- indeed, would have -- led the jurors to mistakenly believe that they must answer “yes” to Issue Three if they found that the aggravating circumstances and mitigating circumstances had equal weight.

The second problem involves the underlying capital sentencing principle at issue here:  In a state such as North Carolina, in which the capital sentencing procedure requires the jury to weigh aggravating circumstances and mitigating circumstances, the Eighth Amendment permits the jury to sentence a defendant to death only if the aggravating circumstances outweigh the mitigating circumstances.  That is, as this Court understood in Hunt TA \l "Hunt" \c 1 , Keel TA \l "Keel" \c 1 , and King TA \l "King" \c 1 , the Eighth TA \l "U.S. Const. amend. VIII" \c 7  Amendment bars a death sentence if the aggravating circumstances have either the same weight or less weight than the mitigating circumstances.  In light of the qualitatively unique and irrevocable nature of the death penalty, the Eighth Amendment requires a heightened degree of factual, legal, and moral certainty and reliability to permit the imposition of the death penalty.  Mills, 486 U.S. at 376, 100 L.Ed.2d at 395 TA \l "Mills, 486 U.S. at 376, 100 L.Ed.2d at 395" \c 1  (“In reviewing death sentences, the Court has demanded even greater certainty that the jury’s conclusions rested on proper grounds”); California v. Ramos, 463 U.S. 992, 998-99, 77 L.Ed.2d 1171, 1179 (1983) TA \l "California v. Ramos, 463 U.S. 992, 77 L.Ed.2d 1171 (1983)" \c 1  (“the qualitative difference of death from all other punishments requires a correspondingly greater degree of scrutiny of the capital sentencing determination”); Lockett v. Ohio, 438 U.S. 586, 604, 57 L.Ed.2d 973, 989 (1978) TA \l "Lockett v. Ohio, 438 U.S. 586, 57 L.Ed.2d 973 (1978)" \c 1  (“We are satisfied that this qualitative difference between death and other penalties calls for a greater degree of reliability when the death penalty is imposed”).  That requirement of heightened certainty and reliability can only be satisfied if capital punishment is limited to cases in which aggravating circumstances outweigh mitigating circumstances.  If the aggravating circumstances and mitigating circumstances in a case have equal weight, then there is no assurance that the jury determined that the death penalty, rather than a sentence of life imprisonment without parole, is the morally appropriate punishment in that case:

A jury determination that such factors are in equipoise means nothing more or less than that the moral evaluation of the defendant’s character and crime expressed as a process of weighing has yielded inconclusive results.  A death sentence imposed in such circumstances violates requirements of certainty and reliability and is arbitrary and capricious in contravention of basic constitutional principles.

Kleypas, 40 P.3d at 225 TA \l "Kleypas, 40 P.3d at 225" \c 1  (quoting People v. Young, 814 P.2d 834, 845 (Colo. 1991) TA \l "People v. Young, 814 P.2d 834 (Colo. 1991)" \c 1 ).  This Court understood and agreed with this principle in Hunt TA \l "Hunt" \c 1 , Keel TA \l "Keel" \c 1 , and King TA \l "King" \c 1 .  In those cases, the Court simply failed to understand that the language used in the pattern jury instructions and the standard Issues and Recommendation form conflicted with this principle and that such language actually produced the opposite result.  Accordingly, the plain language of the jury instructions in on Issue Three given in this case violate the Eighth and Fourteenth Amendments.

The Issue Three analysis, or the weighing of aggravating and mitigating circumstances, is not the last step the jury performs.  If at Issue Three, “the mitigating circumstances are insufficient to outweigh the aggravating circumstances,” then the jury moves onto Issue Four, in which the jury determines whether “the aggravating circumstances are sufficiently substantial to call for the death penalty when considered with the mitigating circumstances.”  This final step cannot “cure” the constitutional infirmity of the Issue Three instructions.

Issue Four functions as a final opportunity for jurors to opt against the death penalty.  Thus, in a state where the weighing of aggravating and mitigating circumstances is the final step in the analysis, the defendant would at that point receive a death sentence if jurors have decided that aggravating circumstances outweigh mitigating circumstances.  See State v. Kleypas, supra TA \l "State v. Kleypas, supra " \c 1  (Kansas capital sentencing scheme).  In North Carolina, if jurors have decided that aggravating circumstances outweigh mitigating circumstances, the defendant has another chance for a life recommendation – the jurors could decide that the aggravating circumstances are not sufficiently substantial to warrant a death sentence.  Therefore, where jurors have decided that aggravating circumstances outweigh mitigating circumstances at Issue Three, the presence of Issue Four can only benefit the defendant.  

However, Issue Four does not help, and can only hurt, a defendant where the jury determines at Issue Three that the aggravating and mitigating circumstances are in equipoise.  As shown above, if a jury determines that the aggravating and mitigating circumstances are in equipoise at Issue Three, the defendant should be sentenced to life without parole.  Instead, in North Carolina, the analysis in such a defendant’s case advances to Issue Four where the prosecution gets another bite at the apple – a chance to get a death verdict for a defendant whom the Constitution demands should be sentenced to life.  Therefore, the existence of Issue Four in our capital sentencing scheme merely exacerbates the problem caused by the unconstitutional Issue Three instructions.  See McKoy v. North Carolina, 494 U.S. 433, 439-40, 108 L.Ed.2d 369, 378-79 (1990) TA \l "McKoy v. North Carolina, 494 U.S. 433, 108 L.Ed.2d 369 (1990)" \c 1  (Issue Four does not ameliorate constitutional infirmity caused by unconstitutional instruction at Issue Two because errors from Issue Two carried forward to Issues Three and Four).

Further, if the jury has found the aggravating and mitigating circumstances to be in equipoise, directing them to move on to Issue Four invites arbitrariness in making the death determination – if the jury has already determined that the aggravating circumstances do not outweigh the mitigating circumstances, then they have already considered the aggravating circumstances and found them to not warrant a death sentence when considered with the mitigating circumstances.  The only way the jury could then change its course and vote for the death penalty at Issue Four is to consider improper matters outside of the statutory aggravating circumstances.

Jason Hurst did not object to the Issue Three instructions.  However, sentencing Jason to death on the basis of constitutionally infirm instructions on how to weigh the aggravating and mitigating circumstances is plain error in that it “amounts to a denial of a fundamental right of the accused,” “resulted in a miscarriage of justice or in the denial to appellant of a fair trial,” and “had a probable impact on the jury's finding that the defendant was guilty.”  State v. Odom, 307 N.C. 655, 660, 300 S.E.2d 375, 378 (1983) TA \l "State v. Odom, 307 N.C. 655, 300 S.E.2d 375 (1983)" \c 1 .  The jury deliberated in the sentencing phase for longer than a day.  If not for the erroneous Issue Three instructions, the jury probably would have rejected death and sentenced Jason to life.  Accordingly, Jason Hurst is entitled to a new capital sentencing hearing.

VI.
Jason hurst is entitled to a new capital sentencing hearing because after ring v. Arizona our vague and overbroad “especially heinous, atrocious or cruel” aggravating circumstance cannot be saved by narrowing on appeal.

Assignment of Error No. 25, Rp. 144

The trial court submitted two aggravating circumstancers in this case, that the murder was committed for pecuniary gain and that the murder was especially heinous, atrocious or cruel.  N.C. Gen. Stat. § 15A-2000(e)(6) TA \l "N.C. Gen. Stat. § 15A-2000(e)(6)" \c 2 , (9) TA \l " N.C. Gen. Stat. § 15A-2000(e)(9)" \c 2 .  (Rpp. 102-03)  Jason Hurst is entitled to a new capital sentencing hearing because the “especially heinous, atrocious, or cruel” circumstance is unconstitutionally vague and overbroad in violation of the Eighth TA \l "Eighth" \c 7  Amendment to the United States Constitution and Article I, Section 27 TA \l "Article I, Section 27" \c 7  of the North Carolina Constitution and can no longer be saved by appellate narrowing.


Section 15A-2000(e)(9) TA \l "15A-2000(e)(9)" \c 2  simply states that the death penalty may be imposed if “[t]he capital felony was especially heinous, atrocious, or cruel” (HAC).  On its face, the factor is unquestionably vague and overbroad.  Maynard v. Cartwright, 486 U.S. 356, 363-364, 100 L.Ed.2d 372, 382 (1988) TA \l "Maynard v. Cartwright, 486 U.S. 356, 100 L.Ed.2d 372 (1988)" \c 1 .  Accord Godfrey v. Georgia, 446 U.S. 420, 64 L.Ed.2d 398 (1980) TA \l "Godfrey v. Georgia, 446 U.S. 420, 64 L.Ed.2d 398 (1980)" \c 1 .  Due to its obvious constitutional infirmities, this Court quickly embarked on a course of narrowing its scope.  Recognizing that one might say that all murders are heinous, atrocious, or cruel, State v. Goodman, 298 N.C. 1, 25, 257 S.E.2d 569, 585 (1979) TA \l "State v. Goodman, 298 N.C. 1, 257 S.E.2d 569 (1979)" \c 1 , and a special danger is posed if “persons holding precisely this perception might comprise the jury in a capital case,” the Court recognized that a “critical function [was] served by [the Court’s] review of its submission on appeal.”  State v. Stanley, 310 N.C. 332, 336, 312 S.E.2d 393, 395 (1984) TA \l "State v. Stanley, 310 N.C. 332, 312 S.E.2d 393 (1984)" \c 1 .  The Court reasoned that § 15A-2000(e)(9) TA \l "§ 15A-2000(e)(9)" \c 2  would not be “impermissibly [general] when it is applied in light of the construction which this Court has applied to it . . . .”  State v. Martin, 303 N.C. 246, 254, 278 S.E.2d 214, 220, cert. denied, 454 U.S. 933, 70 L.Ed.2d 240 (1981) TA \l "State v. Martin, 303 N.C. 246, 278 S.E.2d 214, cert. denied, 454 U.S. 933, 70 L.Ed.2d 240 (1981)" \c 1 . 


Over the years, this Court has done far more than simply review HAC cases on sufficiency of the evidence claims.  The Court has articulated a multitude of narrowing definitions.  The Court has found, for example, that the factor applies if:

(1) the murder involved brutality in excess of that which is normally present in any killing, Martin, 303 N.C. at 254, 278 S.E.2d at 220 TA \l "Martin, 303 N.C. at 254, 278 S.E.2d at 220" \c 1 ; or

(2)  the murder was a “conscienceless or pitiless crime which is unnecessarily tortuous to the victim,” Goodman, 298 N.C. at 25, 257 S.E.2d at 585 TA \l "Goodman, 298 N.C. at 25, 257 S.E.2d at 585" \c 1 ; or

(3) the murder both involved brutality exceeding that which is normally present in any killing and was a conscienceless and pitiless crime unnecessarily torturous to the victim, State v. Rook, 304 N.C. 201, 225, 283 S.E.2d 732, 747 (1981), cert. denied, 455 U.S. 1038, 72 L.Ed.2d 155 (1982) TA \l "State v. Rook, 304 N.C. 201, 283 S.E.2d 732 (1981), cert. denied, 455 U.S. 1038, 72 L.Ed.2d 155 (1982)" \c 1 ; or

(4) “the killing demonstrates an unusual depravity of mind on the part of the defendant beyond that normally present in first-degree murder,” State v. Brown, 315 N.C. 40, 65, 337 S.E.2d 808, 827 (1985), cert. denied, 476 U.S. 1165, 90 L.Ed.2d 733 (1986) TA \l "State v. Brown, 315 N.C. 40, 337 S.E.2d 808 (1985), cert. denied, 476 U.S. 1165, 90 L.Ed.2d 773 (1986)" \c 1 ; or

(5) the killing is physically agonizing for the victim, State v. Lloyd, 321 N.C. 301, 319, 364 S.E.2d 316, 330, sentence vacated on other grounds, 488 U.S. 807, 102 L.Ed.2d 18 (1988) TA \l "State v. Lloyd, 321 N.C. 301, 364 S.E.2d 316, sentence vacated on other grounds, 488 U.S. 807, 102 L.Ed.2d 18 (1988)" \c 1 ; or

(6)  the killing is in some way dehumanizing to the victim, id; TA \l "lloyd " \c 1  or

(7) the killing is less violent than other killings, but involved inflicting psychological torture, id.; TA \l "lloyd " \c 1  or

(8) the killing involved a prolonged death, State v. Reese, 319 N.C. 110, 146, 353 S.E.2d 352, 373 (1987), overruled on other grounds by State v. Barnes, 345 N.C. 184, 481 S.E.2d 44 (1997) TA \l "State v. Reese, 319 N.C. 110, 353 S.E.2d 352 (1987), overruled on other grounds by State v. Barnes, 345 N.C. 184, 481 S.E.2d 44 (1997)" \c 1 ; or

(9) the killing was “committed in a fashion beyond what was necessary to effectuate the victim’s death,” State v. Golphin, 352 N.C. 364, 480, 533 S.E.2d 168, 242 (2000), cert. denied, 532 U.S. 931, 149 L.Ed.2d 305 (2001) TA \l "State v. Golphin, 352 N.C. 364, 533 S.E.2d 168 (2000), cert. denied, 532 U.S. 931, 149 L.Ed.2d 305 (2001)" \c 1 .

 
The constitutional infirmity lies in the fact that the pattern jury instruction does not incorporate all of the narrowing factors necessary to cure HAC’s inherent vagueness and thus fails to provide the necessary guidance to the only body constitutionally empowered to engage in fact finding.  See Gregg v. Georgia, 428 U.S. 153, 192, 49 L.Ed.2d 859, 885 (1976) TA \l "Gregg v. Georgia, 428 U.S. 153, 49 L.Ed.2d 859 (1976)" \c 1  (citations omitted) (“Since the members of a jury will have had little, if any, previous experience in sentencing, they are unlikely to be skilled in dealing with the information they are given.”)  The pattern instruction, given verbatim in this case, simply states:

‘Was this murder especially heinous, atrocious or cruel.’

In this context, heinous means extremely wicked or shockingly evil; atrocious means outrageously wicked and vile; and cruel means designed to inflict a high degree of pain with utter indifference to, or even enjoyment of, the suffering of others.  It is not enough that this murder be heinous, atrocious or cruel as those terms have just been defined.  This murder must have been especially heinous, atrocious or cruel, and not every murder is especially so.  For this murder to have been especially heinous, atrocious or cruel, any brutality which was involved in it must have exceeded that which is normally present in any killing or this murder must have been a conscienceless or pitiless crime which was unnecessarily torturous to the victim.  If you find from the evidence beyond a reasonable doubt that this murder was especially heinous, atrocious or cruel, you would find this aggravating circumstance, and would so indicate by having your foreperson write, ‘Yes’ in the space after this aggravating circumstance on the ‘Issues and Recommendation’ form.  If you do not so find, or have a reasonable doubt as to one or more of these things, you will not find this aggravating circumstance, and will so indicate by having your foreperson write, ‘No’ in that space.  

(XII, pp. 2302-03)  The definitions provided in the pattern instruction for “heinous,” “atrocious,” and “cruel” are themselves vague and overbroad and provide no guidance to the jury.  Shell v. Mississippi, 498 U.S. 1, 3, 112 L.Ed.2d 1, 5 (1990) TA \l "Shell v. Mississippi, 498 U.S. 1, 112 L.Ed.2d 1 (1990)" \c 1  (Marshall, J., concurring).  The remainder of the instruction, though a correct statement of law, is woefully incomplete considering the myriad specific definitions this Court applies on appeal.


The Sixth TA \l "Sixth" \c 7 , Eighth TA \l "Eighth" \c 7 , and Fourteenth TA \l "Fourteenth" \c 7  Amendments to the United States Constitution and Article I, §§ 18 TA \l "18" \c 7 , 19 TA \l "19" \c 7 , 23 TA \l "23" \c 7 , 24, TA \l "24, " \c 7  and 27 TA \l "27" \c 7  of the North Carolina Constitution require that the finding of an aggravating factor be by the jury.  Ring v. Arizona, 536 U.S. 584, 153 L.Ed.2d 556 (2002) TA \l "Ring v. Arizona, 536 U.S. 584, 153 L.E.2d 556 (2002)" \c 1 .  With appellate review serving the purpose of defining the scope of the aggravating factor, the determination of HAC in North Carolina has essentially been a joint fact finding venture by capital juries and this Court.  See, e.g. Stanley, 310 N.C. at 340-341, 312 S.E.2d at 398 TA \l "Stanley, 310 N.C. at 340-341, 312 S.E.2d at 398" \c 1 .  Such no longer passes constitutional muster.  See Bell v. Cone, ___ U.S. ___, 160 L.Ed.2d 881, 891 n.6 (2005) TA \l "Bell v. Cone, ___ U.S. ___, 160 L.Ed.2d 881 (2005)" \c 1 .  


Jason Hurst’s case was tried after Ring was announced.  He is therefore entitled to the application of Ring in this case.  Griffith v. Kentucky, 479 U.S. 314, 93 L.Ed.2d 649 (1987) TA \l "Griffith v. Kentucky, 479 U.S. 314, 93 L.Ed.2d 649 (1987)" \c 1 ; State v. Zuniga, 336 N.C. 508, 444 S.E.2d 443 (1994) TA \l "State v. Zuniga, 336 N.C. 508, 444 S.E.2d 443 (1994)" \c 1 .

Jason Hurst did not object to the instructions on HAC.  However, sentencing Jason to death on the basis of constitutionally infirm instructions on an aggravating circumstance is plain error in that it “amounts to a denial of a fundamental right of the accused,” “resulted in a miscarriage of justice or in the denial to appellant of a fair trial,” and “had a probable impact on the jury's finding that the defendant was guilty.”  State v. Odom, 307 N.C. 655, 660, 300 S.E.2d 375, 378 (1983) TA \l "State v. Odom, 307 N.C. 655, 300 S.E.2d 375 (1983)" \c 1 .  See State v. Jones, 357 N.C. 409, 584 S.E.2d 751 (2003) TA \l "State v. Jones, 357 N.C. 409, 584 S.E.2d 751 (2003)" \c 1  (erroneous instruction on (e)(6) TA \l "(e)(6)" \c 2  aggravating circumstance was plain error); State v. Berry, 356 N.C. 490, 573 S.E.2d 132 (2002) TA \l "State v. Berry, 356 N.C. 490, 573 S.E.2d 132 (2002)" \c 1  (erroneous instruction on (e)(10) TA \l "(e)(10)" \c 2  aggravating circumstance was plain error); State v. Nobles, 350 N.C. 483, 515 S.E.2d 885 (1999) TA \l "State v. Nobles, 350 N.C. 483, 515 S.E.2d 885 (1999)" \c 1  (erroneous instruction on (e)(11) TA \l "(e)(11)" \c 2  aggravating circumstance was plain error).  

Here, the open-ended instruction invited the jury to sentence Jason to death even if they believed that the killing that was “merely heinous.”  State v. Walters, 357 N.C. 68, 98, 588 S.E.2d 344, 362, cert. denied, 540 U.S. 971, 157 L.Ed.2d 320 (2003) TA \l "State v. Walters, 357 N.C. 68, 588 S.E.2d 344, cert. denied, 540 U.S. 971, 157 L.Ed.2d 320 (2003)" \c 1  (“The capital offense must not be merely heinous, atrocious, or cruel; it must be especially heinous, atrocious, or cruel.”).  The vague definition of (e)(9) TA \l "(e)(9)" \c 2  was confounded by the State’s misleading arguments in the sentencing phase.  During his testimony in the guilt phase, Dr. Hilkey described Jason’s crime as “heinous.”  (IX, p. 1809)  In his sentencing phase closing argument, Prosecutor Gregson referred back to this comment while arguing that the jury should find (e)(9) TA \l "(e)(9)" \c 2  – “Is this crime especially heinous, atrocious, and cruel?  Curiously enough, Dr. Hilkey, the defense’s own witness admitted from the stand that it was a heinous murder.”  (XII, p. 2235)  Moreover, as shown in Issue VII, Mr. Gregson also argued in his penalty phase closing argument that the jury should find (e)(9) TA \l "(e)(9)" \c 2  because the killing was premeditated and because Daniel Branch was “innocent” – both components of “merely heinous” first-degree murder.  See Stanley, 310 N.C. at 336, 312 S.E.2d at 396 TA \l "Stanley, 310 N.C. at 336, 312 S.E.2d at 396" \c 1  (quoting Godfrey v. Georgia, 446 U.S. 420, 428-29, 64 L.Ed.2d 398, 406 (1980) TA \l "Godfrey v. Georgia, 446 U.S. 420, 64 L.Ed.2d 398 (1980)" \c 1 ) (alteration in Stanley) (“A person of ordinary sensibility could fairly characterize almost every murder as being [especially heinous, atrocious, or cruel]”); accord Maynard v. Cartwright, 486 U.S. 356, 364, 100 L.Ed.2d 372, 382 (1988) TA \l "Maynard v. Cartwright, 486 U.S. 356, 100 L.Ed.2d 372 (1988)" \c 1 .  

The combination of the vague instruction and the misleading arguments broadened the scope of (e)(9) TA \l "(e)(9)" \c 2  and allowed the jury to roam freely in making their death determination. Allowing the jury to make their decision based on unguided discretion can easily result in a criminal defendant being “struck by lightning” – becoming a member of “a capriciously selected random handful upon whom the sentence of death” has been “so wantonly and so freakishly imposed.”  Furman v. Georgia, 408 U.S. 238, 309-10, 33 L.Ed.2d 346, 390 (1972) TA \l "Furman v. Georgia, 408 U.S. 238, 33 L.Ed.2d 346 (1972)" \c 1  (Stuart, J., concurring).  

The jury in this case found only one other aggravating circumstance, that the killing was for the purpose of pecuniary gain.  The jury deliberated in the penalty phase for longer than a day.  If not for the erroneous submission of the open-ended HAC circumstance, the jury probably would have rejected death and sentenced Jason to life.  Accordingly, Jason Hurst is entitled to a new capital sentencing hearing.

VII.
Jason hurst is entitled to a new capital sentencing hearing because the trial court erred by failing to intervene when the prosecutors urged the jurors to vote to execute jason hurst because his crime was premeditated and not in self-defense.

Assignment of Error No. 19, Rp. 142

Assistant District Attorney Gregson argued in his sentencing phase closing argument that the N.C. Gen. Stat. § 15A-2000(e)(9) TA \l "N.C. Gen. Stat. § 15A-2000(e)(9)" \c 2  or especially heinous, atrocious or cruel aggravating circumstance (HAC) was supported by the fact that “Daniel Branch was an innocent man” and that Jason acted pursuant to a “plan” – in other words, that Jason was guilty of premeditated and deliberate first-degree murder.  These reasons invited the jury to vote to execute Jason based on their guilty verdict in the guilty phase.

Prosecutor Andrew Gregson argued at the conclusion of the penalty phase:

The first point I want to make under this aggravating circumstance [especially heinous, atrocious or cruel] is Daniel Branch was an innocent man.  And the murder of an innocent man, a man as innocent as Daniel Branch was, fits all of these definitions [related to the especially heinous, atrocious or cruel aggravating circumstance].  Extremely wicked or shockingly evil to kill a man for no reason.  It fits the very definition of atrocious, that it’s outrageously wicked and vile.  It fits the definition of those two things.  Daniel Branch, let’s not lose sight of the fact that we hear about the defendant’s family in the years and decades before he murdered Daniel Branch.  Let’s not lose sight of the fact that Daniel Branch was absolutely, totally, infinitely innocent of any reason that would give that man to take his life.  I defy anyone in the courtroom to come up with a reason other than that Daniel Branch trusted a man he shouldn’t have trusted.  [A]ny reason why Daniel Branch deserved to be shot like an animal.  There is none.  Is that extremely wicked or shockingly evil?  I submit to you it is.

Number two, there’s a very evil element of what the defendant did to Daniel Branch.  And that is the plan, the luring of Daniel Branch to a secluded location.  Now, I’m going to put this back up here for you, this innocuous piece of evidence, and I’m going to point out a couple of things to you.  I ask you to look at where this circle is drawn.  See if you can find any houses or businesses in that area.  Is that an accident?  Is it an accident that Daniel Branch was lured to an area that there is absolutely no chance that there’s going to be any witnesses other than the defendant’s accomplice?  You know what else is important on this notion, on this issue of this being evil, shockingly evil plan.  There’s another innocuous piece of evidence which is a beer can found at the feet of Daniel Branch.  This supports exactly what he convinced Daniel Branch to do.  Daniel Branch, a totally innocent man, was lured into participating in his own murder.  He gave up his only means of defense.  He’s lured and he’s convinced by the evil and cunning mind of that man sitting right there to walk out into a field while Jason Hurst has a shotgun loaded with three shotgun shells and he’s got this.  He thinks that he’s setting up a target.  Is that shockingly evil that he would lure a man out into the country that far from home, that far from witnesses, and then lure him into the field on the other end of the shotgun that you have in your hand.  And let me just point out that the entire time they’re driving out to that field in extreme southern Randolph County, and the entire time that he’s loading that shotgun, and the entire time that he’s walking out he’s watching Daniel Branch walk into this field, the entire time the motive in his mind is to kill and to murder and to take the life of Daniel Branch.  How do we know that?  Because from his own mouth he said that I knew I was going to do it the day before.  But if he knew he was going to do it the day before, if he knows with every passing moment that he’s in the car with Daniel Branch he knows he’s one minute closer to taking the life of this innocent man.  He knows that every time he shoves a twelve-gauge shell into the gun, one, two, three, he is one step closer to killing Daniel Branch.  Is that extremely wicked or shockingly evil?  Is it outrageously wicked and vile?

(XII, pp. 2230-2232; App. 14-16)

The State used these same arguments in the guilt phase to convince the jury that the crime was premeditated and deliberated.  The prosecutors emphasized the existence of a plan that had been made twenty-four hours in advance, the luring of Branch to an isolated wooded area, and Branch’s innocence or lack of provocation.  For example, District Attorney Yates argued in the guilt phase:

[Jason Hurst] wanted a car to get out of North Carolina, he made that decision twenty-four hours earlier.  But we’re here chasing that rabbit that he somehow didn’t plan what he clearly did plan.  We’re here because there was a cold-blooded, cold-blooded murder, to take a shotgun and blow somebody away like a deer in the woods.  And what a lousy plan it is, he’s left his body in the woods.  And Black Ankle, I’ll submit is as far out in the woods as you can get in Randolph County.  Probably in the state.  Deep in the woods, you saw the pictures.  It doesn’t have to be the world’s greatest plan.  Robbing a Quik-Chek is not a great plan either, but people do it.  A thief steals stuff.  That was his plan.  That’s what he decided to do after he got the phone call.  And what evidence do we have of that?  He told his buddy Eric, his accomplice, get your bag, we’re going to West Virginia.  And we find a bag in the car.  He planned to do that.  And he drove from High Point.  Now most of you know where High point is, and most of you know where Black Ankle is.  It’s a long way.  And who drove there?  By his own statement he said I backed the car in, so we could reasonably deduce that Jason Hurst drove the car exactly where he went to, to kill Daniel Branch that he knew, he made the decision he was going to kill twenty-four hours earlier.  And he acted upon that.  And he carried out his plan.

*  *  *  *

He thought about it, and then he acted it out with a cool state of mind.  Now, twenty-four hours, I going to you know, oh, you can argue all you want to, I knew what I was going to do.  He not only knew it, he carried it out, he carried out his actions. 

Neither premeditation and deliberation is usually susceptible of direct proof.  Rarely do you get a defendant to say yeah, I thought about it a day before and I went out and lured him out in the woods and I made him put up cans and then I shot him once, and then I shot him again, and he was laying on the ground with his hands up in the air and I just decided to go ahead and execute him.  Rarely do you get that in a case.  Most of time we have to prove it by facts or proof of circumstances from which they may be inferred, such as lack of provocation by the victim.  Daniel Branch is an innocent victim.  He did nothing to cause his death except trying to get a few dollars by selling a gun that he had to feed his family.  That’s all he did. . . .

The conduct of the defendant before, during, and after the killing.  Certainly I’ve gone through that.  Certainly luring him out in the woods, parking in the woods where he was, shooting him, taking hi[s] keys, taking his gun, taking the car.
Declarations of the defendant.  Well part of that is he told Eric Newman.  That’s his declaration.  I’m going to kill him, I’m going to kill the boy, I’m going to take his car and we’re going to get out of here.

Use of grossly excessive force. . . .

Infliction of lethal wounds after the victim is felled.

Brutal or vicious circumstances of the killing. 

Manner in which or by means which the killing was done.  Rarely do we have every one of these in any case.  But we have it here because this is a horrible, horrible killing of a totally innocent victim.

(X, pp. 1862-63, 1868-70; App. 17-18, 23-25)  Mr. Gregson argued in the guilt phase that there was no provocation on the part of Daniel Branch:

[T]he Court helps you out and says members of the jury, this is how you determine whether or not there’s premeditation and deliberation.  Number One, was there any provocation by the victim, because if there was some provocation you know, there might not have been a deliberate intent, there might not have been premeditation to kill him.  Do we have any evidence of that in this case?  The evidence in this case was that Daniel Branch, and the reason Mr. Megerian jumped on Mr. Yates’ characterization of the evidence is because Mr. Yates pointed out that there was no provocation by Daniel Branch.  Daniel Branch was defenseless and he was blameless.  There was no evidence he was anything other than a man who was in a bad place and needed some money, and he trusted somebody that my goodness, he shouldn’t have.  If he made a mistake, if he made an error, it was allowing someone that he thought he trusted to get on the business end of a shotgun and him to be on the other end.  So there’s no provocation.  So what does that say to us?  That says to us that it tends to seem that there might have been premeditation and deliberation.

(X, p. 1912; Ap. 26)  Gregson also argued in the guilt phase that Jason Hurst planned the killing, including luring Branch to an isolated area:

Well, I showed you a document in the defendant’s own words where the defendant says, he’s asked if he tried to talk you out of it, meaning Eric Newman.  No, well, I mean I told him, I said I believe I’m going to kill this fellow.  I said I’m going to take his car and get the H-E-L-L out of here for awhile.  I said do you want to go with me.  You pack your clothes.  And he said well, come pick me up.  Hum.  Does that tend to give us some evidence that the defense says is not there of what was in Jason Hurst’s mind?  A declaration by the defendant the day before.  I’m going to kill this guy, I’m going to get the H-E-L-L out of Dodge.  Want to go with me.  Is that evidence of premeditation and deliberation on the part of Jason Hurst?

* * * *

Then we have the video-taped confession that Dr. Hilkey was asked about.  Dr. Hilkey.  And you heard the defendant say I can’t say I planned it but I knew it was going to happen.  He knew it the day before.  You see, this is what we call the perfect plan.  If there is one thing missing, what happens is you get an expert witness to seize on it and say see there, he said he didn’t plan it.  Let me tell you something.  It was as planned as it could have been.  The defense has almost made fun of what Jason did, and in an effort to get you to believe that it was just ridiculous, but let’s think about it for a second.  Was it really that bad of a plan?  Or could Jason Hurst just not keep his mouth shut.  . . .  Who’s going to stumble across that body when it took four officers who know there’s a body there, how long did you – You heard them say how difficult it was.  . . . Is that really such a bad plan after all?  You take a man to a place that’s secluded where there’s no other witnesses, you murder him with a shotgun, and then you leave his body there.    

(X, pp. 1915-16, 1919-21; App. 29-30, 33-35)


Therefore, in the guilt phase, the State argued that the fact that Jason had a plan and that Mr. Branch was “defenseless and . . . blameless” showed that Jason premeditated the killing.  Certainly the existence of a plan and the lack of provocation by the victim are facts relevant to premeditation and deliberation, elements the State is charged with proving in the guilt phase.  However, in the sentencing phase, the State argued that these same facts showed that the killing was especially heinous, atrocious, or cruel and that Jason should be executed.

Such an argument is highly improper because it urges the jurors to sentence the defendant to death on a basis other than the standards set out in our capital sentencing scheme.  The hallmark of post-Furman capital sentencing is the concept of “guided discretion.” The jury’s sentencing discretion must be directed and limited to minimize the risk of arbitrary and capricious action.  Gregg v. Georgia, 428 U.S. 153, 188, 49 L.Ed.2d 859, 883 (1976) TA \l "Gregg v. Georgia, 428 U.S. 153, 49 L.Ed.2d 859 (1976)" \c 1 .  Jurors may not “reach a finding of the defendant’s guilt and then, without guidance or direction, decide whether he should live or die.”  Id. at 197, 49 L.Ed.2d at 888.  See McGautha v. California, 402 U.S. 183, 285, 28 L.Ed.2d 711, 771 (1971) TA \l "McGautha v. California, 402 U.S. 183, 28 L.Ed.2d 711 (1971)" \c 1  (Brennan, J., dissenting) (citing Hindson and Kersey, cited in 8 How. St. Tr. 57 n TA \l "Hindson and Kersey, cited in 8 How. St. Tr. 57 n" \c 3 .) (“discretion, to be worthy of the name, is not unchanneled judgment; it is judgment guided by reason and kept within bounds. Otherwise, . . . It is always unknown: It is different in different men: It is casual, and depends upon constitution, temper, passion. -- In the best it is oftentimes caprice: In the worst it is every vice, folly, and passion, to which human nature is liable.’”).  

In North Carolina, the guidance required by the Eighth TA \l "Eighth" \c 7  Amendment is provided by focusing the jury’s attention on certain statutory aggravating and mitigating circumstances.  “Allowing jurors to consider and weigh all of the statutory aggravating and mitigating circumstances which they reasonably might find supported by the evidence is the only way to ensure that juries distinguish cases in which the death penalty may be imposed from those in which it may not be imposed.”  State v. Wilson, 322 N.C. 117, 143, 367 S.E.2d 589, 604 (1988) TA \l "State v. Wilson, 322 N.C. 117, 367 S.E.2d 589 (1988)" \c 1  (quoting State v. Lloyd, 321 N.C. 301, 312, 364 S.E.2d 316, 323, death sentence vacated on other grounds, 488 U.S. 807, 102 L.Ed.2d 18 (1988) TA \l "State v. Lloyd, 321 N.C. 301, 364 S.E.2d 316, death sentence vacated on other grounds, 488 U.S. 807, 102 L.Ed.2d 18 (1988)" \c 1 ).  A “prosecutor may not argue an aggravating factor . . . not included in the statutory list of aggravating factors found in N.C.G.S. § 15A-2000(e) TA \l "N.C. Gen. Stat. § 15A-2000(e)" \c 2 .”  State v. Zuniga, 320 N.C. 233, 273, 357 S.E.2d 898, 923, cert. denied, 484 U.S. 959, 98 L.Ed.2d 384 (1987) TA \l "State v. Zuniga, 320 N.C. 233, 357 S.E.2d 898, cert. denied, 484 U.S. 959, 98 L.Ed.2d 384 (1987)" \c 1  (citing State v. Brown, 306 N.C. 151, 293 S.E.2d 569, cert. denied, 459 U.S. 1080, 74 L.Ed.2d 642 (1982) TA \l "State v. Brown, 306 N.C. 151, 293 S.E.2d 569, cert. denied, 459 U.S. 1080, 74 L.Ed.2d 642 (1982)" \c 1 ).  

Here, the prosecutor urged the jurors to vote to execute Jason Hurst based on his guilt of first-degree premeditated and deliberate murder, rather than on the basis of statutory aggravating circumstances.  The fact that the killing was planned only means that it was premeditated.  Further, the fact that Daniel Branch may have been “innocent” or “blameless” and that he did not provoke Jason Hurst means only that the killing was not excusable as self-defense.  Indeed, the prosecutor’s argument exacerbated the problems with vagueness in our pattern instructions on the (e)(9) TA \l "(e)(9)" \c 2  aggravating factor.  See Issue VI.  Instead of confining (e)(9) TA \l "(e)(9)" \c 2  to only those murders that are “especially heinous, especially atrocious, or especially cruel,” see State v. Brown, 315 N.C. 40, 65, 337 S.E.2d 808, 826 (1985) TA \l "State v. Brown, 315 N.C. 40, 337 S.E.2d 808 (1985)" \c 1 ,  Mr. Gregson’s argument expanded the boundaries of (e)(9) TA \l "(e)(9)" \c 2  to include all murders involving a “plan” and an “innocent” victim.  Certainly, “an ordinary person could honestly believe that every unjustified, intentional taking of human life is ‘especially heinous,’” Maynard v. Cartwright, 486 U.S. 356, 364, 100 L.Ed.2d 372, 382 (1988) TA \l "Maynard v. Cartwright, 486 U.S. 356, 100 L.Ed.2d 372 (1988)" \c 1  (citing Godfrey v. Georgia, 446 U.S. 420, 428-29, 64 L.Ed.2d 398, 406 (1980) TA \l "Godfrey v. Georgia, 446 U.S. 420, 64 L.Ed.2d 398 (1980)" \c 1 ), and Mr. Gregson’s argument encouraged this misapprehension of the law. 

Moreover, the prosecutor’s argument also urged the jury to disregard capital sentencing law holding that an element of the underlying crime may not be repeated as an aggravating circumstance.  See State v. Cherry, 298 N.C. 86, 112-13, 257 S.E.2d 551, 567-68 (1979), cert. denied, 446 U.S. 941, 64 L.Ed.2d 796 (1980) TA \l "State v. Cherry, 298 N.C. 86, 257 S.E.2d 551 (1979), cert. denied, 446 U.S. 941, 64 L.Ed.2d 796 (1980)" \c 1  ((e)(5) TA \l "((e)(5) " \c 2  aggravating circumstance may not be submitted where conviction based on felony murder because element of crime (the underlying felony) would be automatically repeated as aggravating circumstance); see also State v. Gay, 334 N.C. 467, 495, 434 S.E.2d 840, 856 (1993) TA \l "State v. Gay, 334 N.C. 467, 434 S.E.2d 840 (1993)" \c 1  (citations omitted) (jury may not use same evidence to find more than one aggravating circumstance).  If not for this rule, some defendants would “be sentenced to death due to an ‘automatic’ aggravating circumstance” which is “inherent in, and a necessary element of, the capital felony.”  298 N.C. at 112-13, 257 S.E.2d at 567-68 TA \l "cherry 298 N.C. at 112-13, 257 S.E.2d at 567-68" \c 1 .  See State v. Jones, 357 N.C. 409, 419-22, 584 S.E.2d 751, 758-60 (2003) TA \l "State v. Jones, 357 N.C. 409, 584 S.E.2d 751 (2003)" \c 1  (plain error to instruct that verdict of guilty of felony murder automatically leads to finding of pecuniary gain aggravating circumstance).

In arguing that Jason Hurst’s crime was “especially heinous, atrocious and cruel” because it was premeditated and there was no provocation by Daniel Branch, the prosecutor was asking the jury to double-count evidence.  That the prosecutor was in fact urging the jury to use the same evidence for an aggravating factor that it had used for conviction is shown by the similarities between the prosecution’s guilt and sentencing phase closing arguments:  both emphasized that Jason thought of killing Branch twenty-four hours before the shooting, that he was acting pursuant to a plan, that he lured Branch to an isolated area, and that Branch was “innocent” and “blameless.”

Inciting the jurors to find the existence of (e)(9) TA \l "(e)(9)" \c 2  on the basis of their guilty verdict also invited arbitrariness and caprice by excusing jurors from engaging in the difficult task of determining if the killing was in fact especially heinous, atrocious, or cruel.  Because of the awesome responsibility placed on the shoulders of capital jurors, many such jurors “f[i]nd ways to overcome, or avoid confronting, their sense of personal moral responsibility for the defendant’s fate,” including “misinterpret[ing] the trial judge’s instructions as saying that ‘the law’ dictated a particular outcome.”  Joseph L. Hoffman, The Capital Jury Project:  Where’s the Buck? – Juror Misperception of Sentencing Responsibility in Death Penalty Cases, 70 Ind. L. J. 1137, 1156 (1995) TA \l "Joseph L. Hoffman, The Capital Jury Project:  Where’s the Buck? – Juror Misperception of Sentencing Responsibility in Death Penalty Cases, 70 Ind. L. J. 1137 (1995)" \c 3 .  Indeed, a major study of jurors who served in capital trials showed that a significant number believe that death is the only appropriate punishment for premeditated murder, despite the fact that they received instructions from the judge.  William J. Bowers, Marla Sandys, & Benjamin D. Steiner, Foreclosed Impartiality in Capital Sentencing:  Jurors’ Predispositions, Guilt-Trial Experience, and Premature Decision Making, 83 Cornell L. Rev. 1476, 1505-06 (1998) TA \l "William J. Bowers, Marla Sandys, & Benjamin D. Steiner, Foreclosed Impartiality in Capital Sentencing:  Jurors’ Predispositions, Guilt-Trial Experience, and Premature Decision Making, 83 Cornell L. Rev. 1476 (1998)" \c 3 .  

In sum, the prosecutor’s argument in this case – that the fact that Jason had a “plan” and Daniel Branch was “innocent” made this crime especially heinous, atrocious, or cruel – encouraged the jurors to interpret the judge’s instructions on the (e)(9) aggravating circumstance such that all premeditated killings with an “innocent” victim are de facto especially heinous, atrocious, or cruel, and to abdicate their responsibility to determine if the (e)(9) aggravating circumstance existed and if death was the appropriate punishment.   

Jason’s attorneys did not object to the prosecutor’s improper argument.  However,  the trial court abuses its discretion when it does not intervene to correct grossly improper arguments, even if the defendant does not object.  State v. Rogers, 355 N.C. 420, 562 S.E.2d 859 (2002) TA \l "State v. Rogers, 355 N.C. 420, 562 S.E.2d 859 (2002)" \c 1 ; State v. Jones, 355 N.C. 117, 133, 558 S.E.2d 97, 107 (2002) TA \l "State v. Jones, 355 N.C. 117, 558 S.E.2d 97 (2002)" \c 1  (“the reviewing court must determine whether the argument in question strayed far enough from the parameters of propriety that the trial court, in order to protect the rights of the parties and the sanctity of the proceedings, should have intervened on its own accord”).

The prosecutor’s argument in this case was so grossly improper that the trial court should have intervened.  The improper argument undermined one the most important constitutional rights at a criminal trial – the right to be convicted and sentenced based only on a finding of guilt beyond a reasonable doubt.  U.S. Const. amends. VI TA \l "U.S. Const. amends. VI" \c 7 , XIV TA \l "U.S. Const. amend. XIV" \c 7 ; N.C. Const. art. I, §§ 19 TA \l "N.C. Const. art. I, § 19" \c 7 , 23 TA \l "N.C. Const. art. I, § 23" \c 7 .  Under Ring v. Arizona, 536 U.S. 584, 153 L.Ed.2d 556 (2002) TA \l "Ring v. Arizona, 536 U.S. 584, 153 L.E.2d 556 (2002)" \c 1 , aggravating factors are elements of the capital offense and must be proven to a jury beyond a reasonable doubt.  The prosecution’s argument encouraging the jury to find HAC based on their verdict in the guilt phase derogated Jason’s right to be convicted only upon a finding of every element of the offense, including HAC, beyond a reasonable doubt.  

The improper argument was highly prejudicial.  Only two aggravating factors were submitted and found in this case.  If the jury had not found HAC, or even if they had found HAC but were not misinformed on what makes a killing especially heinous, atrocious, and cruel, the weighing process could have been dramatically different.  The jury deliberated for more than one day in the penalty phase.  Some jurors evidently did not make their decision easily.  

In summary, the prosecution’s argument that a conviction for premeditated and deliberate murder warrants an automatic finding of HAC was grossly improper and highly prejudicial to Jason Hurst, resulting in an unreliable death verdict.  Accordingly, Jason must be granted a new sentencing hearing. 

VIII.
Jason hurst is entitled to have his death sentence vacated because the sentence was imposed under the influence of passion, prejudice, and other arbitrary factors.

Assignment of Error No. 41, Rp. 147

Under N.C. Gen. Stat. § 15A-2000(d), TA \l "N.C. Gen. Stat. § 15A-2000(d)" \c 2  this Court must review all death sentences and “[t]he sentence of death shall be overturned and a sentence of life imprisonment imposed” where this Court finds that “the sentence of death was imposed under the influence of passion, prejudice or any other arbitrary factor.”  In the instant case, the record shows that Jason Hurst’s sentences of death were imposed under the influence of arbitrary factors.    

First, the failure of the trial court to submit two supported statutory mitigating circumstances rendered the death sentence arbitrary and capricious.  As shown in Issue I, “[a]llowing jurors to consider and weigh all of the statutory aggravating and mitigating circumstances which they reasonably might find supported by the evidence is the only way to ensure that juries distinguish cases in which the death penalty may be imposed from those in which it may not be imposed.”  State v. Wilson, 322 N.C. 117, 142, 367 S.E.2d 589, 604 (1988) TA \l "State v. Wilson, 322 N.C. 117, 367 S.E.2d 589 (1988)" \c 1  (quoting State v. Lloyd, 321 N.C. 301, 311-12, 364 S.E.2d 316, 323-24, death sentence vacated on other grounds, 488 U.S. 807, 102 L.Ed.2d 188 (1988) TA \l "State v. Lloyd, 321 N.C. 301, 364 S.E.2d 316, death sentence vacated on other grounds, 488 U.S. 807, 102 L.Ed.2d 188 (1988)" \c 1 ) (emphasis added).  See Roper v. Simmons, supra, ___ U.S. at ___, 161 L.Ed.2d at 24 TA \l "Roper v. Simmons, supra, ___ U.S. at ___, 161 L.Ed.2d at 24" \c 1  (“A central feature of death penalty sentencing is a particular assessment of the circumstances of the crime and the characteristics of the offender.  The system is designed to consider both aggravating and mitigating circumstances . . . in every case.”).  As also shown in Issue I, the failure to submit statutory mitigating circumstances is especially prejudicial because if the jury finds the existence of a statutory mitigating circumstance, it cannot determine that the circumstance does not have mitigating value.  State v. Fullwood, 323 N.C. 371, 396, 373 S.E.2d 518, 533 (1988), death sentence vacated on other grounds, 494 U.S. 1022, 108 L.Ed.2d 602 (1990) TA \l "State v. Fullwood, 323 N.C. 371, 373 S.E.2d 518 (1988), death sentence vacated on other grounds, 494 U.S. 1022, 108 L.Ed.2d 602 (1990)" \c 1 .  If a statutory mitigating circumstance is not submitted to the jury, the jury may fail to give the mitigating evidence value in the weighing process even if it finds the existence of the mitigating evidence.  Here, two supported statutory mitigating circumstances were submitted, and two were not submitted.  The failure to instruct the jury on half of the factors that our legislature has deemed important for the determination of whether a defendant should live or die surely renders this death sentence arbitrary and capricious.

Second, the presence of a newspaper in the jury room rendered Jason’s death sentence arbitrary and capricious.  As shown in Issue III, a newspaper was brought to the jury room during three days of jury selection.  On at least one of the days, there was a highly prejudicial article about the trial with a headline reading “Man Admits During Trial to Killing Acquaintance.”  There was substantial reason to believe the newspaper was seen by jurors who were ultimately seated on the jury.  Further, the jurors were complaining about having to sit on the jury when the defendant had confessed and was obviously guilty.  Additionally, as shown in Issue III, the article stated that Jason told the judge he “knew what he was doing.”  This statement undermined Jason’s entire psychological defense in the guilt and sentencing phases of the trial, and would have led jurors exposed to the newspaper article to disregard Jason’s psychological evidence.

Third, the death sentence was arbitrary because the instructions on the N.C. Gen. Stat. § 15A-2000(e)(9) TA \l "N.C. Gen. Stat. § 15A-2000(e)(9)" \c 2  were vague, and the vagueness problem was exacerbated by the prosecution’s improper argument in the penalty phase.  As shown in Issue VI, the pattern jury instruction on the (e)(9) TA \l "(e)(9)" \c 2  (especially heinous, atrocious or cruel) aggravating circumstance does not provide the guided discretion that is mandated by the Constitution and instead allows the jury to roam freely in making their decision.  Further, as shown in Issue VII, the prosecution’s argument in the penalty phase made these definitional problems with (e)(9) TA \l "(e)(9)" \c 2  even worse by urging the jury to find this circumstance and sentence Jason to death based on their verdict in the guilt phase.  The vague instruction and the State’s improper argument concerning one of the two aggravating circumstances resulted in an arbitrary and capricious death sentence.

Finally, the erroneous jury instructions on Issue Three rendered the death sentence arbitrary.  As shown in Issue V, the jury instruction on Issue Three of our capital sentencing scheme is constitutionally infirm because it informs the jury that they should move on to Issue Four if they believe the aggravating circumstances and mitigating circumstances are in equipoise.  In such a situation, the jury is not permitted to effectively express its “reasoned moral response” to the mitigating circumstances.  See Penry v. Johnson, 532 U.S. 782, 797, 150 L.Ed.2d 9, 25 (2001) TA \l "Penry v. Johnson, 532 U.S. 782, 150 L.Ed.2d 9 (2001)" \c 1 .  Further, if the jury has already found that the aggravating circumstances do not outweigh the mitigating circumstances, directing the jury to determine whether the defendant should be put to death anyway invites them to consider improper matters outside of the statutory aggravating circumstances.  

Accordingly, this Court must vacate Jason Hurst’s sentence of death and impose a sentence of life imprisonment without parole.

additional issues

iX.
Jason hurst is entitled to have his death sentence vacated because the death penalty constitutes cruel and unusual punishment, the North Carolina death penalty statute is arbitrary, vague and overbroad, and the death penalty is a disproportionate punishment in this case.

Assignment of Error No. 41, Rp. 147

The trial court erred by sentencing Jason Hurst to death, where the sentence was not supported by the evidence; execution is cruel and unusual punishment; the North Carolina death penalty procedure is unconstitutionally vague and overbroad, in violation of Jason’s rights to a fair and reliable capital sentencing hearing, due process, equal protection, the freedom from cruel and unusual punishment, and other rights secured by Articles 2, 5-7, 9-10, 14, 17 and 26 of the International Convention on Civil and Political Rights TA \l "International Convention on Civil and Political Rights, arts. 2, 5-7, 9-10, 14, 17 & 26" \c 3 , Article II TA \l "U.S. Const. art. II, § 2" \c 7 , Section 2, Article III TA \l "U.S. Const. art. III, § 2" \c 7 , Section 2, Article IV TA \l "U.S. Const. art. IV, § 2" \c 7 , Section 2, and the Fifth TA \l "U.S. Const. amend. V" \c 7 , Sixth TA \l "U.S. Const. amend. VI" \c 7 , Eighth TA \l "Eighth" \c 7  and Fourteenth TA \l "Fourteenth" \c 7  Amendments to and of the United States Constitution, Article I, sections 18 TA \l "N.C. Const. art. I, § 18" \c 7 , 19, 22 TA \l "N.C. Const. art. I, § 22" \c 7 , 23 TA \l "N.C. Const. art. I, § 23" \c 7 , 24 TA \l "N.C. Const. art. I, § 24" \c 7 , 27 and 35 TA \l "N.C. Const. art. I, § 35" \c 7  of the North Carolina Constitution, and other North Carolina law; and the death penalty is a disproportionate penalty in this case.  The defendant concedes that these issues have been decided against him.  State v. Womble, 343 N.C. 667, 473 S.E.2d 291 (1996), cert. denied, 519 U.S. 1095, 136 L.Ed.2d 719 (1997) TA \l "State v. Womble, 343 N.C. 667, 473 S.E.2d 291 (1996), cert. denied, 519 U.S. 1095, 136 L.Ed.2d 719 (1997)" \c 1 ; State v. Keel, 337 N.C. 469, 447 S.E.2d 748 (1994), cert. denied, 513 U.S. 1198, 131 L.Ed.2d 147 (1995); TA \l "State v. Keel, 337 N.C. 469, 447 S.E.2d 748 (1994), cert. denied, 513 U.S. 1198, 131 L.Ed.2d 147 (1995)" \c 1  State v. Green, 329 N.C. 686, 406 S.E.2d 852 (1991) TA \l "State v. Green, 329 N.C. 686, 406 S.E.2d 852 (1991)" \c 1 ; State v. Golphin, 352 N.C. 364, 395-397, 533 S.E.2d 168, 193-194 (2000), cert. denied, 532 U.S. 931, 149 L.Ed.2d 305 (2001) TA \l "State v. Golphin, 352 N.C. 364, 533 S.E.2d 168 (2000), cert. denied, 532 U.S. 931, 149 L.Ed.2d 305 (2001)" \c 1 .

X.
Jason hurst is entitled to a new capital sentencing hearing because the trial court’s instructions on unanimity were ambiguous.

Assignment of Error No. 21, Rp. 143

The trial court's instructions on Issues Three and Four were ambiguous with respect to whether jurors needed to be unanimous in order to answer "no" to these issues, or whether jurors should answer "no" unless the jury was unanimous in its decision that the answer to these issues should be "yes."  The ambiguity in the instructions rendered the jury's verdict unconstitutionally arbitrary.  Gregg v. Georgia, 428 U.S. 153, 49 L.Ed.2d 859 (1976) TA \l "Gregg v. Georgia, 428 U.S. 153, 49 L.Ed.2d 859 (1976)" \c 1 .  Moreover, Jason was constitutionally entitled under the Eighth TA \l "Eighth" \c 7  and Fourteenth TA \l "Fourteenth" \c 7  Amendments to the United States Constitution to instructions which clarified that the jury should answer the Issues “no” unless the jury was unanimous in its decision to answer “yes.”  

Jason did not object to the instructions at trial.  However, the instructional error constituted plain error because but for the error, the jury would have recommended life in prison without parole.

Defendant concedes that this court decided this issue contrary to defendant's position in State v. McCarver, 341 N.C. 364, 462 S.E.2d 25 (1995), cert. denied, 517 U.S. 1110, 134 L.Ed.2d 482 (1996) TA \l "State v. McCarver, 341 N.C. 364, 462 S.E.2d 25 (1995), cert. denied, 134 L.Ed.2d 482 (1996)" \c 1 .

XI.
Jason hurst is entitled to a new capital sentencing hearing because the jurors were permitted to reject submitted mitigation on the basis it had no mitigating value.

Assignment of Error No. 29, Rp. 145

The trial court committed plain error and reversible constitutional error under the Eighth TA \l "Eighth" \c 7  and Fourteenth TA \l "Fourteenth" \c 7  Amendments by instructing the jury that jurors could reject nonstatutory mitigating circumstances on the ground that the circumstances had no mitigating value.  The trial court’s error precluded the jury from fully considering the mitigating evidence.  But for the error, the jury would have recommended life without parole.

Jason recognizes that this Court has rejected this claim.  State v. Hill, 331 N.C. 387, 417 S.E.2d 765 (1992), cert. denied, 507 U.S. 924, 122 L.Ed.2d 684 (1993) TA \l "State v. Hill, 331 N.C. 387, 417 S.E.2d 765 (1992), cert. denied, 507 U.S. 924, 122 L.Ed.2d 684 (1993)" \c 1 .

XII.
Jason hurst is entitled to a new capital sentencing hearing because the trial court instructed the jury that at issues three and four, each juror may consider the mitigating circumstances found by that juror, rather than any mitigating circumstance found by any juror.

Assignment of Error No. 30, Rp. 145

The trial court committed plain error and reversible constitutional error under the Eighth TA \l "Eighth" \c 7  and Fourteenth TA \l "Fourteenth" \c 7  Amendments by instructing the jury that jurors could only consider at Issues Three and Four mitigating circumstances that the juror himself had found at Issue Two.  The trial court’s error precluded the jury from fully considering the mitigating evidence.  But for the error, the jury would have recommended life without parole.

Jason acknowledges that this Court rejected this issue in State v. Jones, 336 N.C. 229, 443 S.E.2d 48, cert. denied, 513 U.S. 1003, 130 L.Ed.2d 423 (1994) TA \l "State v. Jones, 336 N.C. 229, 443 S.E.2d 48, cert. denied, 513 U.S. 1003, 130 L.Ed.2d 423 (1994)" \c 1 .

XIii.
Jason hurst is entitled to a new capital sentencing hearing because the trial court instructed the jury that at issue four, each juror may (rather than must) consider the mitigating circumstances found by that juror.

Assignment of Error No. 22, Rp. 145

The trial court committed plain error and reversible constitutional error under the Eighth TA \l "Eighth" \c 7  and Fourteenth TA \l "Fourteenth" \c 7  Amendments by instructing the jury with respect to Issues Three and Four that they “may” rather than “must” consider mitigating circumstances found at Issue Two.  The trial court’s instructions allowed jurors to disregard relevant mitigating evidence.  But for the error, the jury would have recommended life without parole.

Jason recognizes that this Court has rejected this claim.  State v. Lee, 335 N.C. 244, 439 S.E.2d 547, cert. denied, 513 U.S. 891, 130 L.Ed.2d 162 (1994) TA \l "State v. Lee, 335 N.C. 244, 439 S.E.2d 547, cert. denied, 513 U.S. 891, 130 L.Ed.2d 162 (1994)" \c 1 .

XiV.
Jason hurst is entitled to a new capital sentencing hearing because the trial court instructed the jury that Jason had to “satisfy” the jury of the existence of mitigating circumstances.

Assignment of Error No. 26, Rp. 144

The trial court’s instructions on the burden of proof applicable to mitigating circumstances is too vague to be understood by jurors, and use of the term “satisfies you” imposes too high a burden of proof on defendant, precludes the jury from effect to all mitigating factors, and violates the Eighth TA \l "Eighth" \c 7  and Fourteenth TA \l "Fourteenth" \c 7  Amendments to the U.S. Constitution.  

Jason did not object to the instructions at trial.  However, the instructional error constituted plain error because but for the error, the jury would have recommended life in prison without parole.

Jason acknowledges that this Court rejected his argument in State v. Payne, 337 N.C. 505, 448 S.E.2d 93 (1994), cert. denied, 514 U.S. 1038, 131 L.Ed.2d 292 (1995) TA \l "State v. Payne, 337 N.C. 505, 448 S.E.2d 93 (1994), cert. denied, 514 U.S. 1038, 131 L.Ed.2d 292 (1995)" \c 1 .  

XV.
Jason hurst’s death sentence must be vacated because his death sentence violates the international covenant on civil and political rights and customary international law.

Assignments of Error Nos. 2, 41, Rpp. 138, 147

Before trial, Jason Hurst moved to prohibit a death sentence in his case because the death penalty as imposed in North Carolina violates the International Covenant on Civil and Political Rights (ICCPR) and customary international law.  (Rpp. 27-29)  The trial court denied the motion.  (I, p. 36)

Jason Hurst asserts that the United States is bound by the ICCPR and international customary law, and that the death penalty as imposed in North Carolina constitutes “cruel, inhuman or degrading treatment or punishment” in violation of Article VII of the ICCPR TA \l "Article VII of the ICCPR" \c 3  and customary international law; constitutes an arbitrary deprivation of life in violation of Article VI, Section 1 of the ICCPR TA \l "Article VI, Section 1 of the ICCPR" \c 3  and customary international law; and does not constitute equal treatment without discrimination on the basis of race, color, sex, national or social origin, property, birth, or other status in violation of in violation of Article XXVI of the ICCPR TA \l "Article XXVI of the ICCPR" \c 3  and customary international law.  (Rpp. 27-28)

Jason acknowledges that this Court has previously rejected this claim.  State v. Thompson, 359 N.C. 77, 604 S.E.2d 850 (2004) TA \l "State v. Thompson, 359 N.C. 77, 604 S.E.2d 850 (2004)" \c 1 .
XVI.
Jason hurst’S first-degree murder conviction must be vacated because the indictment only alleged the elements of second-degree murder.

Assignments of Error Nos. 1, 32, Rpp. 138, 145

Before trial, Jason Hurst moved to dismiss the indictment or limit the prosecution to second-degree murder because his murder indictment alleged only the elements of second-degree murder.  (Rpp. 4, 21-23)  The trial court denied the motion.  (I, p. 32)

Jason asserts that trying him for first-degree murder and entering judgment on the first-degree murder verdict on an indictment alleging only the elements of second-degree murder violates the Fifth TA \l "Fifth" \c 7 , Sixth TA \l "Sixth" \c 7 , and Fourteenth TA \l "Fourteenth" \c 7  Amendments to the United States Constitution.  Jones v. United States, 526 U.S. 227, 143 L.Ed.2d 311 (1999) TA \l "Jones v. United States, 526 U.S. 227, 143 L.Ed.2d 311 (1999)" \c 1 ; Apprendi v. New Jersey, 530 U.S. 466, 147 L.Ed.2d 435 (2000) TA \l "Apprendi v. New Jersey, 530 U.S. 466, 147 L.Ed.2d 435 (2000)" \c 1 .  Jason acknowledges that this Court has previously rejected this claim.  State v. Wallace, 351 N.C. 481, 528 S.E.2d 326, cert. denied, 531 U.S. 1018, 148 L.Ed.2d 498 (2000) TA \l "State v. Wallace, 351 N.C. 481, 528 S.E.2d 326, cert. denied, 531 U.S. 1018, 148 L.Ed.2d 498 (2000)" \c 1 .

XVII.
Jason hurst’s death sentence must be vacated because the indictment did not allege any elements authorizing a sentence greater than life imprisonment without parole.

Assignments of Error Nos. 33-34, Rpp. 145-46

Jason Hurst’s indictment did not allege any aggravating circumstances.  (Rp. 4)  Under our capital sentencing scheme, a defendant is not eligible for a death sentence unless a jury finds at least one aggravating circumstance.  Therefore, aggravating circumstances are facts that must be alleged in an indictment.  U.S. Const. amends. V TA \l "U.S. Const. amend. V" \c 7 , VI TA \l "VI" \c 7 , XIV TA \l "XIV" \c 7 ; Ring v. Arizona, 536 U.S. 584, 153 L.Ed.2d 556 (2002) TA \l "Ring v. Arizona, 536 U.S. 584, 153 L.Ed.2d 556 (2002)" \c 1 ; Jones v. United States, 526 U.S. 227, 143 L.Ed.2d 311 (1999) TA \l "Jones v. United States, 526 U.S. 227, 143 L.Ed.2d 311 (1999)" \c 1 ; Apprendi v. New Jersey, 530 U.S. 466, 147 L.Ed.2d 435 (2000) TA \l "Apprendi v. New Jersey, 530 U.S. 466, 147 L.Ed.2d 435 (2000)" \c 1 .  Because Jason’s indictment was inadequate to charge the offense, the trial court had no authority or jurisdiction to sentence him to death.  Harris v. United States, 536 U.S. 545, 153 L.Ed.2d 524 (2002) TA \l "Harris v. United States, 536 U.S. 545, 153 L.Ed.2d 524 (2002)" \c 1 .  Jason did not object to his death sentence on this basis.  However, a jurisdictional claim may be raised at any despite the lack of an objection.  State v. Wallace, 351 N.C. 481, 528 S.E.2d 326, cert. denied, 531 U.S. 1018, 148 L.Ed.2d 498 (2000) TA \l "State v. Wallace, 351 N.C. 481, 528 S.E.2d 326, cert. denied, 531 U.S. 1018, 148 L.Ed.2d 498 (2000)" \c 1 . 

Jason acknowledges that this Court has previously rejected this claim.  State v. Hunt, 357 N.C. 257, 582 S.E.2d 593, cert. denied, 539 U.S. 985, 156 L.Ed.2d 702 (2003) TA \l "State v. Hunt, 357 N.C. 257, 582 S.E.2d 593, cert. denied, 539 U.S. 985, 156 L.Ed.2d 702 (2003)" \c 1 .

Conclusion

For the reasons stated in Issues I, II, V through VII, and X through XIV, defendant respectfully contends he is entitled to a new capital sentencing hearing.

For the reasons stated in Issues III and IV, defendant respectfully contends he is entitled to a new trial.

For the reasons stated in Issue XVI, defendant respectfully contends he is entitled to have his conviction vacated.

For the reasons stated in Issues VIII, IX, XV, and XVII, defendant respectfully contends he is entitled to have his death sentence vacated and a sentence of life imprisonment without parole imposed.

Respectfully submitted this the 22nd day of July, 2005.

___________________________

Anne M. Gomez

Assistant Appellate Defender

anne.m.gomez@nccourts.org

Staples Hughes

Appellate Defender

Office of the Appellate Defender

123 West Main Street, Suite 500

Durham, North Carolina 27701

(919) 560-3334

ATTORNEYS FOR DEFENDANT

certificate of filing and service

I hereby certify that the original Defendant-Appellant’s Brief has been filed by mail pursuant to Rule 26 by sending it first-class mail, postage prepaid to the Clerk of the Supreme Court of North Carolina, Post Office Box 2170, Raleigh, North Carolina 27602, by placing it in a depository for that purpose.

I further hereby certify that a copy of the above and foregoing Defendant-Appellant’s Brief has been duly served upon Valerie B. Spalding, Special Deputy Attorney General, North Carolina Department of Justice, 9001 Mail Service Center, Raleigh, North Carolina 27699-9001, by first-class mail, postage prepaid.

This the 22nd day of July, 2005.

_______________________________

Anne M. Gomez

Assistant Appellate Defender

INDEX TO APPENDIX

1.  Dr. Hilkey’s Report (Def.’s Exh. 2)
1

2.  Newspaper Article About Trial (Def’s Pretrial Exh. 1)
8

3.  Jury Selection Table
9

4.  Excerpt from Mr. Gregson’s Sentencing Phase Closing Argument
14

5.  Excerpt from Mr. Yates’ Guilt Phase Closing Argument
17

6.  Excerpt from Mr. Gregson’s Guilt Phase Closing Argument
26

� Teresa Hurst’s maiden name is not in the record.  Terry Hurst’s sister Teresa Gillespie will be referred to as “Teresa Gillespie,” while Teresa Hurst will be referred to as “Teresa Hurst” or “Teresa.”


� The jury deliberated from 4:40 p.m. until 4:46 p.m. on March 16, 2004.  (Tpp. 2321-22)  The jury resumed deliberations at 9:34 a.m. the next morning and signaled that they had reached a decision at 5:08 p.m.  (Tpp. 2328, 2334) 


� See Defendant’s Motion to Amend the Record on Appeal.


� Jason’s attorneys agreed to this procedure.  (I, p. 14)


� Jason argues in Issue IV that this instruction was inadequate.


� As shown in Issue IV, the trial court’s admonishments to the potential jurors in the second panel were not adequate to apprise them that they should not read any media accounts of the case during jury selection or that they should not form an opinion.  However, the instructions were fairly clear that the jurors should not discuss the case with anyone at any time.  (III, p. 308)


� Eighty-five jurors were ultimately questioned during jury selection.  (Ap. 13)  At the beginning of the day on Friday, March 5, fifty-three jurors had been seated or dismissed.  (Ap. 11)  All of the jurors questioned on Friday came from the same panel.  Therefore, the number of jurors waiting in the jury room would be equal to or greater than the difference between the total number of jurors and those that had been dismissed by Friday.  In other words, the jury room would contain the jurors from the second panel that had not yet been called to the jury box.


� The new panel was told to come back to the jury room after lunch on Thursday, March 4.  At that time, twenty-two jurors had been seated or dismissed.  (Ap. 10)  The new panel was the final panel of jurors.  A total of eighty-five jurors were questioned.  (Ap. 13)  Therefore, the number of jurors in the jury room after lunch on March 4 would be equal to or greater than the difference between the total number questioned and the number of jurors who had been dismissed.  In other words, the jury room would have contained the jurors from the first panel that had not yet been seated or dismissed, plus all of the jurors from the second panel.


� See Defendant’s Motion to Amend the Record on Appeal.


� Kleypas held that the “equipoise provision” of the Kansas capital sentencing scheme (similar to Issue Three of the North Carolina capital sentencing scheme) was unconstitutional, but severable.  Subsequently, Marsh held that the unconstitutional provision was not severable.  In May, 2005, the United States Supreme Court granted certiorari to decide the question “Does it violate the Constitution for a state capital sentencing statute to provide for the imposition of the death penalty when the sentencing jury determines that the mitigating and aggravating evidence is in equipoise?”  Kansas v. Marsh, No. 04-1170, Question Presented,  http://www.supremecourtus.gov/qp/04-01170qp.pdf� TA \l "Kansas v. Marsh, No. 04-1170, Question Presented,  http://www.supremecourtus.gov/qp/04-01170qp.pdf" \c 3 �.






