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QUESTIONS PRESENTED

******************************************

I.
Should the trial court be reversed because it erred by entering an order when all the evidence was not heard by the same judge?

II.
Should the trial court be reversed, because it erred when it failed to appoint a Guardian ad Litem for the mother after the Petitioner asserted that the mother was not capable of taking care of the children because of her alleged mental health issues?

III.
Should the trial court be reversed, because it erred when it failed to enter timely orders, and failed to follow hold statutorily-mandated timely hearings, and failed to preserve evidence from the trial?

IV.
Should the trial court be reversed, because it lacked sufficient evidence to support placement of the children with their paternal grandparents, there was sufficient evidence to justify placement of the children with their mother, and it violated the mother's constitutional rights when it failed to place the children with her?

V.
Should the trial court be reversed because it erred when it failed to make required findings of fact pursuant to §§ 7b-906 & 907?

STATEMENT OF THE CASE
This case was commenced by the State when the Cumberland Co. Department of Social Services filed a Petition on 14 May 2001 alleging that the two S. children (in addition to their 3 half-siblings who are not subjects of this appeal) were neglected and dependent.  Non-secure custody was continued for more than a year before the Adjudication/Disposition hearing was held on 24 June 2002.

A hearing designated as a Permanency Planning Hearing was held on 20 September 2002.  A second Permanency Planning Hearing was scheduled and apparently continued several times.  

This case finally came on for hearing at the 20 March 2002, Session of Juvenile Court, Cumberland County.  Testimony continued on 5 June, 24-25 June, July 25, and 11 August 2002.  The Hon. Edward A. Pone, District Court Judge, presided over the 20 March 2003 session, and the Hon. Richard T. Brown, District Court Judge, presided over the remaining sessions.  Judge Brown entered an Order on 24 November 2004 - - 105 days following the conclusion the hearing - - placing the children with their paternal grandparents.  Respondent-Mother, Mary S., filed timely Notice of Appeal.

STATEMENT OF THE GROUNDS FOR APPELLATE REVIEW
Respondent-mother appeals pursuant to North Carolina General Statute §7B- 1001 which provides for appeal of any order of disposition following adjudication.  The order entered by Judge Brown placing the children of Respondent-mother in the physical custody of their parental grandparents is a final order, and appeal to this Honorable Court is, therefore, proper.

STATEMENT OF THE FACTS
On 9 October 1999, an incident report was filed at Fort Bragg stating that a soldier had attacked his wife, who then had been transported to the hospital for treatment (R. p. 3-4).  Because of this incident of domestic violence, the Cumberland Co. Dept. of Social Services ["DSS", "the Department", or "Petitioner"] became involved.  In December, DSS drafted a case plan which focussed on protecting the children from domestic violence (R. p. 5-9).  The children were noted to be bonded with their mother and to each other (R. p. 5).  

Respondent-mother, Mary S. was struggling at the time with pregnancy-related complications (R. p. 6), and was on bed rest.  She was told by DSS that she needed to protect her children from being in an injurious environment created by domestic violence, and to "learn about the cycle of violence and her part in it." (R. p. 7).  As soon as she was medically able to, she actively engaged in counseling with a therapist who identified the Respondent-father as abusive, and recommended that Mary S. get a protective order (R. p. 10).

Early on in the case, the paternal grandmother insinuated herself into the situation, and began writing letters and otherwise contacting DSS asserting that her daughter-in-law, Mary S., was neglectful.  She alleged at one time that Mary S. had poisoned the children, to the point where the children "become sick abdominally where their stomach explodes" (sic. R. p. 11).  She made it clear that she loathed her daughter-in- law, and asserted that her son was a "victim to her scheme" (R. p. 11).  However, a member of the Respondent-father's family reported a history of bizarre and abusive behavior in the family (R. p. 17).

DSS continued to write case plans requiring Mary S. to protect her children from the Respondent-father (R. p. 13-26, 28-30), and continued to note that Ms. S. loved her children, and that they were bonded with her (R. p. 18).  Mary S. continued in counseling her herself and for her children (R. p. 22, 27, 31-2), but was warned that, unless she could protect her children from the violence of the Respondent-father, that a Petition would be filed (R. p. 19-20).  The therapists involved with her and her children were impressed with her progress and her determination to recover from her diagnosis as a battered woman (R. p. 27, 31-2).

Nevertheless, on 14 May 2001, Cumberland Co. DSS filed a Petition alleging neglect and dependency (R. p. 33-8), despite the fact that, at the time the Petition was filed, Mary S. had separated from her husband (R. p. 36). A non-secure custody order was issued (R. p. 43-6) before the Petition was filed (R. p. 37, 43) and the children were removed and placed in foster care (R. p. 49-52).

The paternal grandmother seemed determined to secure custody of her grandchildren, and even resorted to mailing documents and providing other information directly, ex parte, to the Judge who had been assigned to the case (R. p. 53-55; T. Vol. I, p. line 23, through p. 55, line 14).  Non-secure custody was continued from May 2001 (R. p. 45, 56) until June (R. p. 75-77), through September (R. p. 96-8), and October (R. p. 105-7) and November (R. p. 114-117), and again through February of 2002 (R. p. 123-5) before there was a hearing on the merits.  The Adjudication and Dispositional hearings did not take place until 24 June 2002, more than a full year after the children were removed from their mother (R. p. 161-163).  

Mary S's three older children by her first husband were placed in the legal and physical custody of their father in California (R. p. 163).  The two younger children of the marriage between the Respondent-parents, Mary S. and Paul S., were adjudicated to be dependent only, and Petitioner voluntarily dismissed allegations of neglect (R. p. 161-3).  The S. children remained in foster care (R. p. 162).

Home studies were ordered on relatives in California (R. p. 164-5).  While they were being conducted, the children continued in foster care, with the parents having visits, and the social worker and GAL writing reports in extraordinarily great detail (see, e.g., R. p. 170-173, 200).

In 2003 - - two (2) years after DSS removed the children - - a Permanency Planning Review Hearing was conducted which took place over the following dates:  20 March, 5, 24 & 25 June, 24 July, and 11 August (R. p. 294-297).  The order was entered 105 days after the conclusion the hearing (R. p. 294,297).  

The trial court found that it had "concerns" about the Respondent-mother's mental health (R. p. 294).  It concluded that, while both sets of grandparents could provide homes for the children, the children should be placed with the paternal grandparents where there would be "more detachment and less interference by the respective parents until the parents have addressed and resolved the issues 

which concern the Court" (R. p. 296).  The trial court ordered that the children be in the physical custody of the paternal grandparents in California, but ordered that they remain in the legal custody of Cumberland Co. DSS.  It further ordered that "there be extensive visitation for both parents in the home of their respective parent to be specifically determined by the appropriate supervising California agency." (R.p. 297).  Once the order was finally entered, Respondent-mother appealed (R. p. 298-299).

ARGUMENT
I.
THE TRIAL COURT ERRED AND MUST BE REVERSED BECAUSE IT ENTERED AN ORDER WHEN ALL THE EVIDENCE WAS NOT HEARD BY THE SAME JUDGE.

ASSIGNMENT OF ERROR NO. 20, R p. 345.

In a non-jury trial, at the conclusion of the presentation of all of the evidence, the trial court must "consider and weigh all competent evidence . . . . [The judge] passes on the credibility of the witnesses and determines the weight to be accorded their testimony."   In re Hughes, 74 N.C. App. 751, 756, 330 S.E.2d 213, 217 (1985). The trial court must make findings of fact and conclusions of law for the additional purpose of enabling the Court of Appeals to review the decision of the trial court. Id.  

In all actions tried upon the facts without a jury or with an advisory jury, the court shall find the facts specially and state separately its conclusions of law thereon and direct the entry of the appropriate judgment.

In re Anderson,151 N.C. App. 94,96 564 S.E.2d 599, 601 (2002) (quoting,  N.C.G. S. § 1A-1, Rule 52(a)(1) (2001).  The findings made by a trial court must be more than mere recitations of the allegations, or recitations of evidence presented.  “They must be specific ultimate facts . . . sufficient for the appellate court to determine that the judgment is adequately supported by competent evidence.”  Id, quoting  Montgomery v. Montgomery, 32 N.C. App. 154, 156-157, 231 S.E.2d 26, 28 (1977).

A trial court cannot perform the tasks set forth above unless it has heard all the testimony and all the evidence.  In the case at Bar, some of the evidence was heard by one judge;  some by another.  The judge who signed the order did not hear all of the evidence.

In re Savage,

Two cases - - In re Savage, 163 N.C. 195, 592 S.E.2d 610 (2004), and In re Whisnant, 71 N.C. App. 439, 322 S.E.2d 434 (1984) - - are dispositive of this appeal.  In Savage, the order terminating parental rights was signed by one judge, although the transcript indicated that a different judge had presided.  The Court reversed, holding that, 

[a] certified record "imports verity" and the Court is bound by the record as certified. State v. Johnson, 295 N.C. 227, 233, 244 S.E.2d 391, 395 (1978) (Supreme Court bound by the certified record, even where confusing jury instruction appeared to have been erroneously transcribed). Additionally, the parties' designation of this transcript as part of the record on appeal without any limitation is binding. Rogers v. Rogers, 265 N.C. 386, 387-88, 144 S.E.2d 48, 49 (1965) ("We do not believe the able judge who tried this case charged the jury in the manner in which the charge is set out in the record. Even so, counsel for the respective parties agreed to the case on appeal and we are bound by it.").

In the case at Bar, the court reporter certified that the first hearing in this matter, the proceedings which took place on 20 March 2003, were presided over by the Hon. Edward A. Pone (T. V. I, p. 1, 167).  This constitutes a certified record which "imports verity." State v. Johnson, Id.  The order which resulted from that hearing (along with subsequent hearings) was signed not by Judge Pone, but by Judge Brown (R. p. 297).  The order states that the initial hearing from which the order was derived took place on 20 March 2003 (R. p. 294).  The order does not specify – as so many of them do – that the hearings took place before the "undersigned judge."

The settled Record in this matter includes a statement designating the transcript as part of the Record (R. p. 347).  On 12 November 2004, Undersigned Counsel certified that the settled Record was being filed with this Honorable Court (R. p. 353-4).

Pursuant to the precedents set in Savage and Whisnant, the order entered in this matter is a nullity.  The order must be vacated, and the case remanded for a new hearing.

II.
THE TRIAL COURT SHOULD BE REVERSED, BECAUSE IT ERRED WHEN IT FAILED TO APPOINT A GUARDIAN AD LITEM FOR THE MOTHER AFTER THE PETITIONER ALLEGED THAT THE MOTHER WAS NOT CAPABLE OF TAKING CARE OF THE CHILDREN BECAUSE OF HER  ALLEGED MENTAL HEALTH ISSUES.


ASSIGNMENTS OF ERROR NO. 1, 2,12, R p. 343-4.

North Carolina General Statute  § 7B-602(b)(1) states in pertinent part that a guardian ad litem shall be appointed to represent a parent in cases, “[w]here it has been alleged  that the juvenile is a dependent juvenile within the meaning of G.S. 7B-101 in that the parent is incapable as a result of . . . mental illness . . . or any other similar cause or condition of providing proper care and supervision of the juvenile . . .” Id. (emphasis added).

This Court has reversed several cases recently where a child has been alleged to be dependent, and the parent incapable of taking care of the child due to a mental impairment induced by one cause or another.   See, In re T.B.K. __ N.C. App. __, 603 S.E.2d 805 (2004) In re J.D., 164 N.C. App. 176, 605 S.E.2d 643 (2004).

In In re Estes, 157 N.C. App 513, 579 S.E.2d 496 (N.C. App. 2003), this court reviewed the decision of a trial court which had terminated the parental rights of a mother who was alleged to suffer from mental illness, and as a result, was incapable of caring for her child adequately.  In reversing the trial court, this Court held that when a trial court fails to appoint a Guardian for a parent who is a respondent in a termination of parental rights case, and who is alleged to be incapable of caring for the child due to mental illness, the trial court commits reversible error.  The court based its holding on the premise that the language of the relevant statute, N.C.G.S §7B-1101, is mandatory (“ . . . a guardian ad litem shall be appointed in accordance with the provisions of G.S. 1A-1, Rule 17 . . .”)(emphasis added). 

The North Carolina Court of Appeals has consistently held that the General Assembly's use of the word "shall" establishes a mandate, and that failure to comply with the statutory mandate is reversible error.  In re Wade, 67 N.C. App. 708,711, 313 S.E.2d 862 (1984) (“The statutory use of the word ‘shall’ is a mandate to trial judges. . . . Failure to follow the mandate of the statute is error.”). See also, In re Eades, 143 N.C. App. 712, 713, 547 S.E. 2d 146, 147 (2001);  In re Alexander, 158 N.C. App. 522, 581 S.E.2d 466 (2003).

In the case sub judice, Cumberland County DSS made sufficient allegations in its removal Petition such that the trial court was required to appoint a GAL for Ms. S., although it failed to do so.  The Department asserted that the children were dependent and neglected. (R. p. 33)  It further alleged that Ms. S. needed "outpatient services an psychiatric services" based on the results of an evaluation, and that she was unable "to meet the more complex developmental needs of her children (R. p. 34).  It acknowledged that she was receiving counseling for Battered Women, in addition to other counseling and therapy (R. p. 34).  It specifically alleged that Ms. S. was unable to take care of her children due to various mental health issues (R. p. 35).

The testimony of the social worker at the hearing indicated that her primary reasons for rejecting reunification of the children with their mother was her alleged mental health issues (T. Vol. I, p. 65, lines 8 –14). In deciding on the Permanent Plan for the children, the trial court based its conclusion that Mary S's children should live not with her, but instead with their paternal grandparents, on its "findings" that :

4.  . . . issues relating to both parents and which led to the aforesaid fining of dependency are still outstanding and have not been adequately addressed by either parent.

5.  As to the respondent mother, there are concerns about her emotional and mental health . . . . These issues continue to be of concern and there is insufficient evidence from any qualified physician or mental health provider to indicate that the mother has adequately addressed these issues.

(R. p. 294-5).

Thus the primary concern of the trial court was the issue of the Respondent-mother's mental health and whatever limitations that might place on her ability to care for the children.  The trial court was thus obligated to appoint a Guardian ad Litem for her.  Failing to do so was reversible error.  The case must be remanded for a new trial.

III.
THE TRIAL COURT ERRED AND SHOULD BE REVERSED BECAUSE IT FAILED TO ENTER TIMELY ORDERS, FAILED TO FOLLOW HOLD STATUTORILY-MANDATED TIMELY HEARINGS, AND FAILED TO PRESERVE EVIDENCE FROM THE TRIAL.


ASSIGNMENTS OF ERROR NO. 13-16, 22; R p. 345.

This case was procedurally defective from the onset.  North Carolina General Statutes §§7B–503 and –506 govern hearings regarding non-secure custody.   In the case at Bar, the original non-secure order was issued on (Thursday) 10 May 2001, (R. p. 43-44) several days before the Petition was filed on (Tuesday) 15 May 2001 (R. p. 33-38).   Thus it appears that the judge issued a non-secure order five (5) days before the Petition was filed.  N.C.G.S. §7B–503 prohibits entry of a nonsecure order for custody unless "there is a reasonable factual basis to believe the matters alleged in the petition are true." .  N.C.G.S. §7B–503 (emphasis added).  If the Petition was filed five (5) days after the judge issued the non-secure order, how could she have determined whether the allegations in it were true?  This is not a mere harmless little technical error.  It means that the trial court did not properly acquire jurisdiction over these children or this case.

The procedural errors did not stop there.  The law provides that, "[n]o juvenile shall be held under a nonsecure custody order for more than seven calendar days without a hearing on the merits or a hearing to determine the need for continued custody." N.C.G.S. §7B–506(a).  It further provides that,  

If the court orders at the hearing required in subsection (a) of this section that the juvenile remain in custody, a subsequent hearing on continued custody shall be held within seven business days of that hearing, excluding Saturdays, Sundays, and legal holidays when the courthouse is closed for transactions, and pending a hearing on the merits, hearings thereafter shall be held at intervals of no more than 30 calendar days.

N.C.G.S. §7B–506(e).


In the case sub judice, the trial court held an initial non-secure hearing on 15 &16 May 2001 (R. p. 45-47).  The second non-secure custody hearing took place on 23 May 2001 (R. p. 56-58).  After that, non-secure custody hearings were held on the following dates:

11 & 12 September 2001 (R. p. 96-98)

9 October 2001 (R. p. 105-107)

20 November 2001 (R. p. 114-117)

25 February 2002  (R. p. 123-125)

Clearly, the dates of these hearings indicate a serious violation of both the spirit and the letter of the law. While the second non-secure custody hearing was only off by a few days, no hearing at all was held in June or July.  No hearings were held in either December 2001 or January 2002. It is unconscionable - - not to mention illegal - -that these children were in DSS custody so long without proper hearings being held.

Our Legislature has mandated that, at hearings to determine the need for continued non-secure custody, "[t]he State shall bear the burden at every stage of the proceedings to provide clear and convincing evidence that the juvenile's placement in custody is necessary. N.C.G.S. §7B–506(b) (emphasis added).  There was no evidence presented at any of these hearings that it was necessary for the children to be in the custody of the State.  There were no findings to support a conclusion that they were at any risk at all, once the mother separated herself and the children from the abusive father, and the children were protected from domestic violence. T. Vol. III, p. 124, line 1, through p. 125, line 25;  In fact, the parents had separated at some point before the Petition was filed (R. p. 36).  Any exposure the children had to the abusive father took place when DSS allowed the children to visit with him.  Respondent-mother, Mary S. had been attending counseling regularly, was ensuring that her children were in counseling, and the therapist reported that they were all making progress (R. p. 35).  Once the children were protected from domestic violence, they should have been returned to their mother - - which of course means that they never should have been removed in the first place.  As stated earlier, the mother was separated from the domestic violence perpetrator by the time the Petition was filed (R. p. 36).

Although the Petitioner initially asserted that it had made reasonable efforts to prevent removal, (R. p. 37) the trial court found, at the initial non-secure hearing, that the Department had not made reasonable efforts to prevent removal.  Instead, the trial court found that:

the Petition alleges incidents of neglect and dependency which required the immediate removal of the juveniles from the home. . . . [and] That the Petitioner has not made reasonable efforts to prevent the removal of the juveniles. . . .

(R. p. 46).  However, the findings are not sufficient, because they do not specify what was going on at the time which required removal.

Additionally, our Legislature has mandated that a hearing on the merits - - the adjudicatory hearing - - must be held no later than sixty (60) days from the date the Petition was filed. N.C.G.S. §7B–801(c).  In the case at Bar, the children were held in the custody of the State, the Cumberland Co. Department of Social Services, for more than a year before the trial court reached a hearing on the merits.  It was then determined by a court of law that they were not even neglected children, let alone abused children.  When the trial court finally got around to an adjudication in this matter, on 24 June 2002, the children were found to be dependent only.

Meanwhile, although pre-dispositional reports were not supposed to be provided to the trial court until after adjudication, and the hearing on disposition was reached, N.C.G.S. §7B–808(a), the Department and the GAL were filing those reports (R. p. 81-3, 91-4, 102-4,109-113, 152-160) for nearly a full year (R. p. 81, 161).

The purpose of the juvenile code is, inter alia, 

To provide procedures for the hearing of juvenile cases that assure fairness and equity and that protect the constitutional rights of juveniles and parents . . . . and to provide standards. . . for the return of juveniles to their homes consistent with preventing the unnecessary or inappropriate separation of juveniles from their parents. 

N.C.G.S. § 7B-100(1) & (4)(2003).  The trial court filed to protect the constitutional rights of either the children or their mother.  The children had a right to be free from the State's interference with their relationship with their mother when there was no evidence and no findings supporting a conclusion that they needed to remain in the State's custody.


Resolution of this case was further delayed, and the constitutional rights of the mother and her children were further injured, by the failure of the trial court to enter  timely orders.  The first Permanency Planning Hearing was held on 20 September 2002, but the order was not entered until March of the following year, nearly six (6) months later.  The case was held up while the order was being drafted and did not proceed until the order was entered, depriving Respondent-mother and her children further of their right for their family to be free from Government interference.  Additionally, the delay caused so much confusion that Respondent-mother's trial counsel had difficulty determining the procedural posture of the case (T. Vol. 1, p. 7, lines 17-25).  Clearly Respondent-mother was prejudiced by the late entry of this order.

Respondent-mother is appealing from the second Permanency Planning Order (R. p. 294-297).  The hearings took place over several months, from March until August 2003 (R. p. 294), without the appropriate and required continuances being granted.  The hearings finally concluded on 11 August 2003, yet the order in this matter was not entered until 24 November 2003, 105 days following the conclusion the hearing (R. p. 294).

Late entry of orders has reached epidemic proportions in parents' rights cases.  Undersigned respectfully requests the Court take judicial notice of the "Chart" in the Appendix, from recently filed brief, In re D.R., COA04-953).

In at least one case decided within the past year, In re E.N.S., 164 N.C. App. 146, 595 S.E.2d 167(2004), a panel of this Court held that it was harmless error for a trial court to break the law by entering an untimely order, unless a parent additionally proves actual prejudice.  Undersigned would respectfully suggest to this Honorable Court that parents are unquestionably injured when their rights have been trammeled by a trial court.  This is because appeals in these matters - - as this Court already knows - - often take 18-24 months.  During this time, parents virtually always are not allowed even to see or visit with the children whom they love.  Christmases, birthdays, graduations, and other milestones pass, and are lost forever.  In the case at Bar, the trial court left it u to the "appropriate California Agency" to determine when, if, and how often these children would get to visit with their mother.  Meanwhile, the children are living in the home of the paternal grandparents, who made it so very clear that they loathed the mother of these children.  It took intervention by the Appellate Defender, in the form of a letter to the Chief District Court Judge, to get the order entered in this matter so that the appeal could be perfected (R. p. 305 –307).  During the interval between the hearing and entry of the order, the youngest child had another birthday.  Was the Respondent-mother allowed by the grandmother or the "appropriate California Agency"  to see her son on his birthday? 

Undersigned would also respectfully bring to the Court's attention that it is settled North Carolina law that failure to obey the law constitutes error per se, and that in those cases where error per se has been found, it has not been held necessary to prove specific prejudice.  See, State v. Parker, 350 NC 411, 516 S.E.2d 106 (1999)(holding that violation of a statute is prejudicial error per se);  State v. Hucks, 

323 N.C. 574, 581, 374 S.E.2d 240, 245(1988).

This Court expressly held, in Richard v. Michna, 110 N.C. App. 817, 822, 431 S.E.2d 485, 488(1993), that failure to comply with the clear mandate of a statute is prejudicial error per se.  The Court affirmed its position nearly a year ago in its opinion in In re J.D., , 164 N.C. App. 176, 605 S.E.2d 643 (2004). 

In J.D., this Court held that it was error per se for the trial court to fail to appoint a GAL for the Respondent/appellant.  The appellee asserted, in J.D., that the mother had not proved prejudice, nor had she requested the appointment of a GAL.   The Court held that,

although the mother failed to request a guardian ad litem, N.C. Gen. Stat. § 7A-289.23 is mandatory and does not require such a request be made; and . . .  observation of the statute's mandate is required even if the mother was likely not prejudiced by the error.

Therefore, a parent should not have to demonstrate specific prejudice when an order 

is entered weeks or months past the point which the law allows.  

Undersigned Counsel is fully aware that the purpose of setting a deadline of 30 days for entry of a juvenile order is to achieve permanence as quickly as possible for the children involved, and respects this Court's position that it seems counterproductive to delay resolution further by reversing and remanding a given case for rehearing.  But undersigned fears that, unless and until this Court upholds the statute enacted by our Legislature, and sends a clear message to trial courts that they must enter these orders on time, the epidemic of late orders will continue, and the end result will be that many children - - and their parents - - will suffer as a result of orders frequently being delayed 3 or 6 or 12 months, or more.  What is the purpose of the law if there is no consequence for ignoring it?  Undersigned Counsel respectfully suggests that, were this Honorable Court to reverse a few Juvenile cases for failure to follow the Legislature's clear mandate, there would be, in the future, radically fewer late orders entered, and the net result would be positive.

“A parent's interest in the accuracy and justice of the decision to terminate. . . her parental status is . . . a commanding one.”  Lassiter v. Dep’t of Social Serv. of Durham County, 452 U.S. 18, 27(1981).   While this mother's right's have not (yet) been terminated, permanency planning hearings are often the last stop before rights are terminated.  Ms. S. deserved a fair hearing, and she deserved the accuracy and justice described in Lassiter.


Instead, in addition to the above, she is denied fair appellate review because much of the evidence no longer exists.  Ms. S's attorney learned that Cumberland Co. believes it has a "statutorily prescribed destruction of records" responsibility, and filed a motion to prevent the records in this case from being destroyed (R. p. 235).  Nevertheless, evidence in this matter is missing, and it is unclear whether that evidence was destroyed, or whether malfunctioning equipment is to blame (R. p. 313-316).


Trial counsel for the Respondent-mother was told that it was his responsibility to create a reconstruction of the missing evidence (R. p. 317).  By that time, more than a year had passed - - four (4) months of that during the delay created by the Department's failure to draft the order for the judge's signature - - and trial counsel was unable to make a reconstruction (R. p.  297, 305-317, 342).  Based on the missing testimony, and the degree of prejudice to Ms. S., trial counsel moved for a new trial, but was told that the trial court lacked jurisdiction to hear his motion because the matter was on appeal (R. p. 342).

None of these errors, as detailed above, are the fault of the Respondent-mother, and she should not penalized for them.  Respondent-mother, through counsel, respectfully prays that, due to the multiplicity of errors in this case, and the degree to which the Department and the trial court ignored the law, in addition to the paucity of evidence that these children will somehow benefit from being in the custody of their grandparents,  that this case be reversed, and the order placing Mary S's children into the custody of the paternal grandparents, be vacated.

IV.
THE TRIAL COURT ERRED AND SHOULD BE REVERSED BECAUSE IT LACKED SUFFICIENT EVIDENCE TO SUPPORT PLACEMENT OF THE CHILDREN WITH THEIR PATERNAL GRANDPARENTS, THERE WAS SUFFICIENT EVIDENCE TO JUSTIFY PLACEMENT OF THE CHILDREN WITH THEIR MOTHER, AND THE TRIAL COURT VIOLATED THE MOTHER'S CONSTITUTIONAL RIGHTS WHEN IT FAILED TO PLACE THE CHILDREN WITH HER.

ASSIGNMENTS OF ERROR NO. 3-7, 8-11, 17, 19, 21; R p. 345.

In Petersen v. Rogers,  337 N.C. 397, 445 S.E.2d 901(1994), our Supreme Court held that, “absent a finding that parents (i) are unfit or (ii) have neglected the welfare of their children, the constitutionally-protected paramount right of parents to [the] custody, care, and control of their children must prevail.” Petersen, 337 N.C. at 403-04, 445 S.E.2d at 905.  The Court rejected the notion that “the welfare of the child is paramount to all common law preferential rights of the Parents,” or that that a non-parent merely had to overcome a “higher evidentiary standard” in order to obtain child custody.

even if it were shown . . . that a particular couple desirous of adopting a child would best provide for the child's welfare, the child would nonetheless not be removed from the custody of its parents so long as they were providing for the child adequately. 

In re Nesbitt, 147 N.C. App. 349,  555 S.E.2d 659 (2001) citing Petersen v. Rogers, 337 N.C. at 401, 445 S.E.2d at 904 (1994).


In the case at Bar, the Respondent-mother was not unfit, and she had not neglected her children.  There was no evidence that Mary S. could not take care of her children adequately.  The children had never been adjudicated to have been neglected by her.  There was no evidence to support a conclusion that she was an unfit parent.   A parent need not be perfect;  he or she need only be adequate.

The fundamental liberty interest of natural parents in the care, custody, and management of their children does not evaporate simply because they have not been model parents or have lost temporary custody of their children to the State.

Santosky v. Kramer, 455 U.S. 745, 753 (1982)


In placing the children with their grandparents, the trial court made a decision that was incorrect and unconstitutional.  It concluded that the paternal grandparents might be better able to provide for the children than their mother could.  This was particularly egregious, when the grandparents had made it clear that they hated their former daughter-in-law, and were determined to take her children away from her (R. 11-12, 53-55, 154, 167).  Also, there was evidence in court reports, and in testimony, that the grandmother and the children did not relate well to one another and that the grandmother in particular did not interact well with the children, and that the children did not know her very well (R. p. 171-3; T. Vol. I, p. 34, lines 5-23).  The GAL did not recommend placement of the children with their paternal grandmother (R. p. 172-3; T. Vol. I, p. 77, line 4, through p. 80, line 25).  Finally, the grandparents did not put on any evidence at the hearing (T. Vol. I, p. 162, lines 12 – 18).


There was also extensive testimony that Ms. S's family in California – her 

parents, and her brother who lives with the parents, would have been a far more suitable placement option than the paternal grandparents (T. Vol. II, p. 138, line 4, through p. 152, line 15).  However, the home study on the Hickock family, the maternal grandparents, was never completed (T. Vol. II, p. 131 line 4, through p. 133 line 8.)


Additionally, Mary S. was misdiagnosed many times.  Although there was clear evidence she was a victim of domestic violence, (R. p. 3-4, 10, 17, 31-2; T. Vol. II, p. 69, lines 10-24; T. Vol. III, p. 8, line 10, through p. 39, line 21; Vol. III, p. 98, line 3, through p. 111, line 13;) the therapist who performed the psychological exam failed to consider the impact which domestic violence had had on Ms. S., and failed to diagnose her as a battered woman, or as having post-traumatic stress disorder, which would have been an appropriate diagnosis given the evidence in this case.  DSS took an old-fashioned and now thoroughly discredited position of "blaming and punishing the victim," and thankfully North Carolina has begun treating domestic violence cases differently (Please see Appendix).  It was inappropriate to take children away from their mother based on allegations that, as a victim of domestic violence, she had failed to protect her children, thus further victimizing her.  This is particularly true in this case where the mother separated herself from her abuser and made such a strong commitment to counseling and therapy.


In deciding that the children belonged with the paternal grandparents, the trial court relied to a great extent on the psychological evaluations prepared by Dr. Harbin (R. p. 130 – 142).  This is troubling for a number of reasons.  First, the report on Mary S. was about eighteen (18) months old when the trial court decided to place the children with the grandparents.  Second, During those months, Ms. S. had had a great deal of therapy and counseling, and had made major changes in the way she was dealing with life, and in her recovery from domestic violence.  She was not dealing with her pain by using controlled substances or alcohol, as is so often seen in these cases.  She did not become involved with a violent boyfriend, which is also common in these cases.  Instead, she remained in therapy and worked on healing from the violence which had been inflicted upon her.  She maintained a stable home, and had good visits with her children.


Third, the report written by Dr. Harbin relied far more on hearsay - - reports which had been provided to him, some of which were twenty years old - - than it did on his interactions and testing of her.  Fourth, there is no indication that Dr. Harbin testified, and that Ms. S's attorney ever had a chance to cross examine him.  Finally, it appears he was informed that termination of parental rights was being contemplated, which simply wasn't true (the plan remained reunification with Respondent-mother) (R. p. 130-131; p. 259) and that may have tainted his conclusions.


Further, Ms. Scott showed time after time that she was an exemplary mother.  She got extensive counseling, (Vol. III, p. 113, line 2, through p. 114, line 21; she attended parenting classes, maintained a "lovely" and "appropriate" apartment for herself and her children, and she had good visits with her children (R. p. 27, 31-2, 90A, 103, 159, 170;  T vol. I, p. 16, lines 7-14).  She completed her case plans, which two years later were still making references to the original domestic violence situation which caused removal. (see, e.g., R. p. 188-189).  

There was nothing more that Ms. S. needed to do in order to get her children back.  If DSS wanted her to do more, then more should have been added to the case plans.  To the extent that it didn't, DSS failed to make reasonable efforts towards reunification. The testimony of the social worker indicated that DSS's plan all along had been to place the children with relatives, even though the case plan calls for reunification with the mother. (T. Vol. I, p. 20, lines 18-25; p. 40, lines 20-25).  Testimony also indicated that a previous judge had ruled out placement with the parents very early on, and had ordered home studies on the grandparents (T. Vol. I, lines 9-13).  Respondent-mother was never given a fair chance to regain custody of her children even though nothing she did or failed to do rose to the level to justify keeping her from her children.

Perhaps the most serious problem with this case was that the "professionals" in this case failed to remain professional.  Instead, the case devolved into petty polarized unprofessionalism which took the focus off the needs of the children involved, and reunification of the family (R. p. 205-234).  The case became more about how to punish the Respondent-mother for things which were simply beyond her control.  Some of the personnel deeply resented the fact that Ms. Scott had been told by her attorney not to speak to then unless the attorney was present.  Instead of allowing her her right to counsel, they used it as an excuse to stop working with her (T. Vol. 1, p. 65, line12, through p. 68 line 21.)


The children should have been placed with their mother, not their grandparents.  There was simply insufficient competent evidence to support placement of the children with anyone other than their mother.  The trial court should be reversed.

V.
THE TRIAL COURT ERRED AND SHOULD BE REVERSED BECAUSE

IT FAILED TO MAKE REQUIRED FINDINGS OF FACT PURSUANT TO §§ 7B-906 & 907.

ASSIGNMENT OF ERROR NO. 18, 19; R p. 345.

The purpose of a Permanency Planning Hearing is "to develop a plan to achieve a safe, permanent home for the juvenile within a reasonable period of time." N.C.G.S. §7B-907(a) (2003).  When a trial court structures a permanent plan, and determines whether the children of a family are going to be able to return home to their parents, or whether they will remain placed outside the home, that court must consider several important criteria.  N.C.G.S. § 7B-907(b)(2003)("At the conclusion of the hearing, if the juvenile is not returned home, the court shall consider the criteria and make written findings…")(emphasis added).   It must examine and weigh the evidence which is relevant to those criteria, and then make findings based on evidence which is clear, cogent, and convincing.  Finally, it must fashion conclusions of law which are supported by the findings. N.C.G.S. § 7B-907(c)(2003).  See, In re Gleisner, 41 N.C. App. 475, 480 539 S.E.2d 362 (2000) (“In a non-jury trial, it is the duty of the trial judge to consider and weigh all of the competent evidence, and to determine the credibility of the witnesses and the weight to be given their testimony.”)(citation omitted.).

The North Carolina Court of Appeals has held that the General Assembly's use 

of the word "shall" establishes a mandate.  Failure to comply with the statutory 

mandate is reversible error,  See supra p. 12.  Therefore, the trial court in the case at Bar was required to make specific required findings of fact.  Because it failed to do so, its order must be reversed.


In particular, the law requires the trial court to make findings regarding, 

Whether it is possible for the juvenile to be returned home immediately or within the next six months, and if not, why it is not in the juvenile's best interests to return home. . . . Where the juvenile's return home is unlikely within six months, . . .  the rights and responsibilities which should remain with the parents;

N.C.G.S. § 7B-907(b)(2003).

In the case at Bar, the trial court never made a finding as to whether the children could return home in the next six (6) months, or why it was not in their best interests.  Although it mused that it had concerns, it never expressly stated that the Respondent-mother was so mentally ill that she was not capable to taking care of her children - - nor would the evidence have supported such a finding.

The trial court also made no findings as to what the responsibilities of the parents were during the unspecified length of time they would be in their grandparents' custody.  It stated that Ms. S. had been unable to hold down a job for a period of time it considered adequate, (T. Vol. III, p. 8, line 10, through p. 39, line 21; but there is no order in the Record requiring the father to pay child support, and evidence that he failed to provide support (T. Vol. I, p. 37; p. 117, lines 3, through p. 118, line 12).   In 2001 Mr. S. reported that he was grossing $32,000 a year and was anticipating a raise (R. p. 110).  Had the trial court ordered the Respondent-father to pay child support, it would have improved the Respondent-mother's financial situation drastically.  But the trial court failed to make findings regarding this responsibility.

The trial court failed to make findings required by the Juvenile Code.  There was insufficient evidence to support the findings, and the finding do not support the conclusions.  The trial court's order should be vacated.

CONCLUSION 

For all of the reasons stated above, the Court of Appeals should vacate the trial court’s Permanency Planning Order, placing Respondent-mother's children in the custody of their grandparents. 
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