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Questions Presented

i.
Whether defendant is entitled to a new trial because the trial court committed plain error by erroneously failing to submit the verdict of involuntary manslaughter to the jury?

II.
whether defendant is entitled to a new trial because the trial court committed plain error by erroneously instructing the jury on a theory of guilt of voluntary manslaughter that was not supported by the evidence?

III.
whether Defendant is entitled to a new trial because the trial court erroneously admitted detective thompson’s inadmissible opinion and hearsay evidence?

IV.
whether Defendant is entitled to a new sentencing hearing because the trial court erroneously considered improper matters in determining the severity of her sentence -- namely, her prior convictions for Class 2 and 3 misdemeanors that could not be used to calculate her prior record level?

Statement of the Case and grounds for appellate review

On December 2, 2002, the Guilford County Grand Jury indicted defendant-appellant Tina Stamey for murder of her boyfriend Danny Cecil.  (Rp. 4)  This case came on to be tried as a first-degree murder case on defendant’s not guilty plea at the January 12, 2004 Criminal Session of Guilford County Superior Court before Superior Court Judge Judson D. DeRamus, Jr. (Rp. 1)  The jury found defendant guilty of voluntary manslaughter.  (Rp. 27)  On January 16, 2004, Judge DeRamus entered Judgment and Commitment and sentenced defendant to 133 months maximum imprisonment.  (Rpp. 30-31)  Defendant appealed.  (Rpp. 32-33)  The ground for appellate review is G.S. 7A-27(b) TA \l "G.S. 7A-27(b)" \c 2 .

Statement of the Facts

In this case, defendant Tina Stamey (hereinafter “Tina”) was convicted of voluntary manslaughter of her violent and abusive boyfriend Danny Cecil who was grossly intoxicated (.19 on the breathalyzer scale) and physically abusing her at the time of the events in question.  (Tp. 114)  The undisputed evidence showed Tina was born in 1962, lived in High Point, obtained a GED, married a man named Simmons, had children, and was not married in 2002.  (Tp. 26, Xpp. 1, 8, 12)
  Cecil was born in 1963, lived in a house located at 508 West Carr Street in High Point, had a local arrest record, was over 6 feet tall, and weighed 180 pounds.  (Tpp. 48, 52, 104, 111)  Four different local law enforcement officers testified Cecil had a reputation for being a violent person, especially when he was intoxicated.  (Tpp. 183, 188-189, 195, 253)  Cecil regularly associated with prostitutes, allowed prostitutes and drug addicts to use his Carr Street house as a “flophouse,” and frequently fought, argued, insulted neighbors, and created “commotions” at his house.  (Tpp. 120-121, 128, 136, 278)  Police were often called to the house to investigate and stop disturbances.  (Tpp. 52, 183-184, 277)

In early August 2002, Tina moved into Cecil’s Carr Street house and started living with Cecil as his girlfriend.  (Tp. 139, Xp. 3)  During the month of August, Cecil physically abused Tina, used illegal drugs, and continued to allow “crack whores” to use his house.  (Xpp. 3-4, 9, 15)  When police later asked Tina why she stayed with an abusive boyfriend, Tina replied “because it was the dope and the alcohol and when [Cecil] was straight it was always going to be different.”  (Xp. 15)

In September 2002, Laurin Wood lived next door to Cecil in a house at 510 West Carr Street that had a large front porch with an overhang and was separated from Cecil’s house by a driveway on Cecil’s property.  (Tpp. 60, 117-118, 143-144)

A.
The State’s Evidence About Events On September 4-5, 2002.

The State’s evidence showed that at about 5:00 p.m. on September 4, 2002 Cecil argued with Tina in the street in front of his house, suddenly hit Tina in the head, and “knocked [Tina] out;” that Tina fell to the pavement and was unconscious for about 5 to 10 minutes; that Cecil “drug Tina to the side of the street;” that Tina started crying when she regained consciousness, said she “wanted to go home,” and started walking away from Cecil’s house; and that Cecil followed Tina, “got” Tina, and “brought Tina back” to this house.  (Tpp. 126-130, 135)

The State’s evidence further showed that at about midnight on September 4, Cecil, Tina, and a woman named Mary Williams were all at Cecil’s house; that Cecil knocked Williams down and hit and slapped Tina; and that police were called.  (Tp. 139, Xp. 23)  Neighbor Wood testified Cecil told arriving police they were not needed “because there had been a misunderstanding between [me] and Tina and [now] everything [is] okay.”  (Tpp. 139-141)  High Point policeman Jim Schipman testified that Cecil, Tina, and Williams were “very intoxicated” when he arrived at Cecil’s house at about midnight; and that he left the house without making any arrest shortly thereafter.  (Tpp. 180-182)  Cecil continued to argue with Tina after Officer Schipman left.  (Tpp. 120, 147)  Wood testified “Tina would walk away, Cecil would go after her, and Tina would eventually come back.”  (Tp. 147)

The State’s evidence further showed that at about 4:00 a.m. on September 5, Cecil and Tina started arguing at a neighborhood store about the “crack whores” and drug addicts Cecil continued to associate with.  (Tpp. 26-28, Xpp. 3-4)  During the argument, Tina slapped Cecil several times on the cheek with the palm of her hand, decided she was going to break-up the relationship and move out of Cecil’s house, and told Cecil she “was tired of it.”  (Tp. 28, Xpp. 3-4, 22)  Tina left the store by herself, walked back to Cecil’s house, packed her clothes, went into the kitchen, saw a small ordinary steak knife, put the steak knife in her pocket in case she needed to protect herself at that time of night in the neighborhood, left her keys to the house in the kitchen, went outside, and started walking away from Cecil’s house.  (Tp. 28, 246, Xpp. 3-4, 20-24)  At the time, Cecil was intoxicated at more than 2 times the legal limit.  (Tp. 114)

High Point Police Detective Jerry Thompson testified Tina subsequently gave a 40-minute tape-recorded oral statement to police, which was later reduced to writing, about what happened after she started walking away from Cecil’s house shortly after 4:00 a.m.  (Tpp. 211-212, 217-218, 230)  The tape recording and writing were admitted into evidence without objection as State exhibits 38 and 37, respectively, and orally played and published to the jury by the State during the trial.  (Tpp. 218-219, 237-239)  The statement shows that, as Tina was walking away from the house, Cecil followed her, approached her on the street, “grabbed” her, hit her in the mouth, and “drug” her back to the front yard of his house.  (Xpp. 4, 16, 24-25)  Tina did not voluntarily go back to the house; she stated “I didn’t come back, he drug me back.”  (Xpp. 16, 23-24)  Tina broke free and tried to run away.  (Xpp. 4, 8)  Cecil caught Tina in the street, beat Tina several times in the back of her head with a large beer bottle, and “busted [Tina’s] head.”  (Xpp. 4, 8, 22)  Tina broke away and ran to the front porch of the next-door neighbor’s house at 510 Carr Street.  (Xp. 4, 8)  Cecil followed with the beer bottle in his hand.  (Xp. 22)  Tina banged on the neighbor’s front door, shouted “he’s gonna kill me,” and repeatedly begged neighbors Wood and Brown “to call the law.”  (Xp. 21, 25)  Cecil grabbed Tina, “rammed” Tina’s head into the neighbor’s front storm door, and “kept beating” Tina in the head with the beer bottle. (Xpp. 4, 21-22, 25)  Tina repeatedly begged Cecil to stop, held the steak knife that had been in her pocket up in the air, “just wanted to get [Cecil] off of [her],” and “tried to get [Cecil] off of [her].”  (Xpp. 20-22)  The knife hit Cecil in the chest one time.  (Xp. 20)  Tina repeatedly stated she “did not stab” Cecil and “wasn’t trying to hurt” Cecil.  (Xpp. 14, 20, 22, 26, Tpp. 219-220, 225)  Cecil walked off the porch back toward his house.  (Xp. 20)  Tina did not think Cecil had been badly hurt, did not know where Cecil was injured, and walked away to a friend’s house in another neighborhood.  (Xpp. 20, 22)

510 Carr Street neighbor Wood testified she was asleep inside her house at about 4:30 a.m. on September 5, heard loud noises in Cecil’s front yard, looked out her upstairs window, and saw Tina running away from Cecil into the street in front of Cecil’s house.  (Tpp. 141-142)  Wood testified Cecil chased Tina, caught Tina in the street, “kicked at” Tina and was “trying to kick Tina in the rear.”  (Tpp. 141-142, 146)  Wood testified Tina said “quit, you’re hurting me,” broke free, ran to the front porch of Wood’s house, beat on the front door, and yelled “please call the police.  He’s gonna kill me.”  (Tpp. 141-144)  Cecil ran after Tina onto the front porch.  (Tp. 143)  Wood testified she did not see what happened on her front porch because of her house’s overhang.  (Tpp. 143-144)  After a few moments, Cecil left the front porch, stumbled through Wood’s front yard, and fell in his driveway.  (Tp. 145)  Tina left the front porch and went the other way.  (Tp. 145)  Wood’s housemate called 911 at about 4:30 a.m.  (Tp. 119)

High Point police officers responded to Cecil’s house at about 4:40 a.m. and found Cecil lying dead in the driveway between the 2 houses, a trail of blood drops leading from the front porch at 510 Carr Street through the neighbor’s front yard to the body, a pocket knife in Cecil’s pant pocket, broken beer bottles in Cecil’s front yard, and a bloody intact 40 ounce beer bottle beside the blood drop trail.  (Tpp. 39-51, 62-66, 84, 95-96)  Police never recovered the kitchen knife.  (Tp. 231)  Medical examiner Aaron Gleckman testified Cecil had a blood-alcohol level of .19 on the breathalyzer scale and one fatal stab wound to the left chest that angled upward to the right and entered the right ventricle of the heart.  (Tpp. 101-110)

The State’s evidence showed Tina returned to Cecil’s neighborhood about 5 hours later at 9:00 a.m., met Cecil’s sister-in-law Susan Cecil on the street, and  “crumpled down” to her feet when she learned about Cecil’s death.  (Tpp. 171-174)  Detective Thompson testified Tina had blood on her clothes, red marks and a bruise on her hand, head, and shoulder, and a scratch “going down her arm.”  (Tpp. 211, 214-215, 230, 251-252)

Tina told police:  “I wasn’t trying to hurt him . . . I was just trying to get him off of me . . . I just wanted to get him off of me . . . I did not stab him . . . I love him.”  (Xpp. 8, 14, 19-20)  Tina also stated:  “I didn’t mean to hurt him.  I swear to God I didn’t . . . I wouldn’t hurt him . . . I didn’t mean to kill him.  I didn’t even mean to hurt him.”  (Xpp. 20-26)

B.
Tina’s Evidence.

509 Carr Street neighbor Robert Lloyd testified that Cecil argued with Tina in the street in front of Cecil’s house at about 4:00 a.m. on September 5; that Tina ran to the front porch of the house at 510 Carr Street, “banged” on the front door, and yelled “call the police, call the police;” that Cecil “came after” Tina, approached Tina on the porch, and “reached for” Tina; that Tina “was trying to get [Cecil] off of her,” “made motions like she was trying to get [Cecil] off of her,” and “acted liked she was pushing [Cecil] back off of her;” that Cecil then walked away from the porch toward his driveway; and that Tina went the other way.  (Tpp. 277-279, 282)  High Point policeman Christopher Cole testified neighbor Wood said Cecil threatened Tina “I’m gonna kick your damn ass” and then “kicked at” Tina in the street before Tina ran to the front porch.  (Tpp. 272-273)

High Point Jail Nurse Sharon Poe testified that she physically examined Tina at the jail on September 5 hours after Tina’s arrest; that Tina had a bruise and cut on her shoulder, a loose front tooth, and dried blood on the back of her head; and that Tina said she had been “hit in the back of the head with a beer bottle” and “hit in the mouth.”  (Tpp. 292-299)  High Point Jail Dentist Harold Holt testified that he examined Tina at the jail on September 11; and that Tina had a fractured cheekbone, swelling under her left eye and in her mouth, and 2 loose teeth that had to be extracted.  (Tpp. 261-269)

Argument

i.
defendant is entitled to a new trial because the trial court committed plain error by erroneously failing to submit the verdict of involuntary manslaughter to the jury.

Assignment of Error No. 7, Rp. 36

Tina is entitled to a new trial because the Trial Court failed to submit the lesser included offense of involuntary manslaughter and appropriate jury instructions to the jury at trial; this failure was plain error in violation of the Fourteenth Amendment TA \l "Fourteenth Amendment" \c 7  to the United States Constitution.  In this case, Tina was indicted and tried for first-degree murder.  (Rpp. 4, 27)  During jury instructions, the Trial Court submitted the verdicts of first-degree murder, second-degree murder, and voluntary manslaughter to the jury, but did not submit the verdict of involuntary manslaughter.  (Rpp. 5, 11-20)  The jury found Tina guilty of voluntary manslaughter.  (Rp. 27)

It is well settled that “there must be an instruction on a lesser included offense when there is evidence from which the jury could find the defendant guilty of the lesser offense.  The presence of such evidence is the determinative factor.”  State v. Best, 59 N.C. App. 96, 97, 295 S.E.2d 774, 775 (1982) TA \l "State v. Best, 59 N.C. App. 96, 97, 295 S.E.2d 774, 775 (1982)" \c 1 .  In determining whether there is sufficient evidence to submit a lesser included offense, “the evidence must be interpreted in the light most favorable to [the defendant].  The trial judge . . . must focus on the sufficiency of the evidence, not the credibility of the evidence.”  State v. Reynolds, 160 N.C. App. 579, 581, 586 S.E.2d 798, 800 (2003) TA \l "State v. Reynolds, 160 N.C. App. 579, 581, 586 S.E.2d 798, 800 (2003)" \c 1 .

“Involuntary manslaughter has been defined as the unlawful and unintentional killing of another human being, without malice, which proximately results from an unlawful act not amounting to a felony and not naturally dangerous to human life, or from an act or omission constituting culpable negligence.”  State v. Wallace, 309 N.C. 141, 145, 305 S.E.2d 548, 551 (1983) TA \l "State v. Wallace, 309 N.C. 141, 145, 305 S.E.2d 548, 551 (1983)" \c 1 .  “[I]nvoluntary manslaughter can be committed by the wanton and reckless use of a deadly weapon such as a . . . knife.”  State v. Buck, 310 N.C. 602, 605, 313 S.E.2d 550, 552 (1984) TA \l "State v. Buck, 310 N.C. 602, 605, 313 S.E.2d 550, 552 (1984)" \c 1 .  Accord:  State v. Drew, 162 N.C. App. 682, 686, 592 S.E.2d 27, 29 (2004) TA \l "State v. Drew, 162 N.C. App. 682, 686, 592 S.E.2d 27, 29 (2004)" \c 1 .  “[O]ur Supreme Court . . . has consistently held that where there is evidence that the victim was unintentionally killed with a deadly weapon during a physical struggle with the defendant, the trial court should charge the jury on the offense of involuntary manslaughter.”  State v. Tidwell, 112 N.C. App. 770, 775, 436 S.E.2d 922, 926 (1993) TA \l "State v. Tidwell, 112 N.C. App. 770, 775, 436 S.E.2d 922, 926 (1993)" \c 1 .

In the instant case, the Trial Court’s failure to submit the involuntary manslaughter verdict to the jury was plain error because there was some record evidence from which the jury could have found that lesser included offense.  First, there was evidence Cecil’s killing was unintentional.  Thus, there was abundant direct evidence that Tina did not intend to stab or kill Cecil.  In her statement to police, Tina repeatedly said “I didn’t mean to kill him.  I didn’t even mean to hurt him . . . I didn’t mean to hurt him much less go and kill him.  I swear to God I didn’t.”  (Xpp. 22, 26)  Tina explained:  “I love him . . . I wouldn’t hurt him . . . I just wanted to get him off of me . . . I was just trying to get him off of me.”  (Xpp. 8, 19-22)  This evidence, which was the only direct evidence at trial of Tina’s state of mind, introduced into evidence by the State, and totally uncontradicted, plainly shows Tina did not intend to hurt, stab, or kill Cecil and did not intentionally stab Cecil.  See State v. McConnaughey, 66 N.C. App. 92, 93, 97, 311 S.E.2d 26, 27 (1984) TA \l "State v. McConnaughey, 66 N.C. App. 92, 93, 97, 311 S.E.2d 26, 27 (1984)" \c 1  (defendant stated “he had not meant to shoot” the deceased); State v. Best, 59 N.C. App. at 99, 295 S.E.2d at 776 (defendant testified he “didn’t mean to hurt anybody”).

Further, there was plenary other evidence Cecil’s killing was intentional.  The only disinterested eyewitness to the critical events on the 510 Carr Street front porch -- 509 Carr Street neighbor Lloyd -- testified “Tina was making motions like she was trying to get [Cecil] off of her.”  (Tpp. 277-278)  Lloyd elaborated:  “she acted like she was pushing him back off of her, ‘cause she was trying to get him off of her . . . [Tina] was pushing [Cecil] off of her.”  (Tpp. 279-282)  After viewing the scene, Lloyd concluded “nothing unusual” was going on.  (Tp. 278)  Similarly, Tina repeatedly stated she “wasn’t trying to hurt” and “did not stab” Cecil on the porch.  (Tpp. 219-220, 225, Xpp. 14, 20)  Tina explained:  “I was just trying to get him off of me.”  (Xpp. 20-22)  Tina did not know where Cecil was injured and did not think Cecil was badly hurt.  (Xpp. 20, 22)  This evidence shows the killing was the unintentional result of Tina’s attempt to get or push Cecil off of her.  Moreover, Tina returned to Cecil’s neighborhood 5 hours later, “collapsed” to the ground when she learned Cecil was dead, and was incoherent.  (Tp. 173)  In Cecil’s sister-in-law’s opinion, Tina did not know prior to this time that Cecil was dead.  (Tp. 174)  See State v. Graves, 28 N.C. App. 500, 502, 221 S.E.2d 711, 712 (1976) TA \l "State v. Graves, 28 N.C. App. 500, 502, 221 S.E.2d 711, 712 (1976)" \c 1  (defendant did not know deceased had been wounded until later).  Accordingly, although Tina “stabbed” Cecil in the sense she was physically holding the knife when Cecil hit it, there was abundant record evidence that Tina did not intentionally “stab” Cecil, that Tina did not intentionally use the knife as a weapon against Cecil, and therefore that Cecil’s killing was unintentional.

Second, there was evidence the unintentional killing proximately resulted from an act of culpable negligence on the part of Tina.  For purposes of involuntary manslaughter, “‘culpable negligence’ is defined as an act . . . evidencing a disregard for human rights and safety.”  State v. Tidwell, 112 N.C. App. at 774, 436 S.E.2d at 925.  Here, there was evidence that Tina was intoxicated, Cecil was grossly intoxicated, and Tina knew Cecil was grossly intoxicated; that Tina and Cecil engaged in a physical scuffle outside the house; that, although Cecil was wielding a large beer bottle and was substantially taller, heavier, and more powerful than Tina, Cecil did not possess a deadly instrument during the fight; that Tina pulled a kitchen steak knife from her pocket and held the knife chest-high pointing outward knowing that Cecil was grossly intoxicated; and that Cecil died from an unintentional but fatal knife wound during a physical altercation when the knife was in Tina’s hand.  A jury could reasonably find from this evidence that Tina’s conduct evidenced a disregard for human safety and thus rose to the level of culpable negligence.  Displaying a knife during a physical struggle with an enraged and grossly intoxicated man could be found to evidence thoughtless disregard of consequences and be the basis for involuntary manslaughter. See State v. Lytton, 319 N.C. 422, 426-428, 355 S.E.2d 485, 487-488 (1987) TA \l "State v. Lytton, 319 N.C. 422, 426-428, 355 S.E.2d 485, 487-488 (1987)" \c 1  (defendant’s display of deadly weapon to intoxicated and angry man in volatile situation was culpable negligence); State v. Wallace, 309 N.C. at 145, 305 S.E.2d at 552 (defendant’s handling of deadly weapon during scuffle was culpable negligence). Accordingly, there was evidence Cecil’s death proximately resulted from culpable negligence.

Third, there was evidence the unintentional killing proximately resulted from an unlawful act not amounting to a felony.  G.S. 14-33(a) and (c)(1) TA \l "G.S. 14-33(a) and (c)(1)" \c 2  provide that “any person who commits a simple assault . . . is guilty of a Class 2 misdemeanor” and that “any person who commits any assault . . . is guilty of a Class A1 misdemeanor if in the course of the assault . . . she . . . uses a deadly weapon.”  Here, from the evidence showing Tina picked up the knife, held the knife chest-high, and pointed the knife facing outward toward Cecil, a jury could find that Tina made a show of violence or an intentional offer by force to do injury to another, that Tina thereby committed simple assault or misdemeanor assault with a deadly weapon, and that this conduct was a proximate cause of Cecil’s death.  See State v. Douglas, 268 N.C. 267, 268-269, 150 S.E.2d 412, 414 (1966) TA \l "State v. Douglas, 268 N.C. 267, 268-269, 150 S.E.2d 412, 414 (1966)" \c 1 ; State v. Barneycastle, 61 N.C. App. 694, 698-699, 301 S.E.2d 711, 714 (1983) TA \l "State v. Barneycastle, 61 N.C. App. 694, 698-699, 301 S.E.2d 711, 714 (1983)" \c 1 .  Accordingly, there was evidence Cecil’s death resulted from an unlawful act not amounting to a felony.

Fourth, the decisions in State v. Buck, 310 N.C. 602, 313 S.E.2d 550 (1984) TA \l "State v. Buck, 310 N.C. 602, 313 S.E.2d 550 (1984)" \c 1 , State v. Fleming, 296 N.C. 559, 251 S.E.2d 430 (1979) TA \l "State v. Fleming, 296 N.C. 559, 251 S.E.2d 430 (1979)" \c 1 , and State v. Daniels, 87 N.C. App. 287, 360 S.E.2d 470 (1987) TA \l "State v. Daniels, 87 N.C. App. 287, 360 S.E.2d 470 (1987)" \c 1  show there was sufficient evidence of involuntary manslaughter here.  In Buck, evidence showed that the decedent was grossly intoxicated and acted abusively toward the defendant; that the defendant grabbed a butcher knife off the kitchen counter hoping to generally defend himself; and that the decedent advanced, physical fought with the defendant, and suffered 3 knife wounds, including a fatal stab wound to the chest, when the defendant fell on top of him.  The trial judge did not submit an involuntary manslaughter verdict.  On appeal, our Supreme Court ordered a new trial, holding that “although defendant was wielding the butcher knife . . . defendant’s evidence, if believed, could support a verdict of involuntary manslaughter on the theory that the killing was the result of his reckless but unintentional use of the butcher knife.”  310 N.C. at 606-607, 313 S.E.2d at 553.  Here, exactly as in Buck, evidence showed the grossly intoxicated decedent (Cecil) physically abused, advanced toward, and assaulted the defendant (Tina); and suffered unintentional knife wounds during a struggle.  Although Tina, like the defendant in Buck, wielded a knife, her evidence showed the actual killing was unintentional.  Moreover, while the decedent in Buck suffered 3 knife wounds, Cecil only suffered 1.  Accordingly, Buck shows the Trial Court’s failure to submit the involuntary manslaughter verdict here was error.  See also State v. Reynolds, 160 N.C. App. at 582, 586 S.E.2d at 801.

In Fleming, the defendant’s evidence showed he picked up a knife with no intent to hurt the decedent, physically struggled with the decedent, and “pushed the knife too hard” while fending off the decedent’s blows.  The autopsy revealed 33 stab wounds.  On appeal, our Supreme Court held that the defendant’s evidence “would support a finding” of involuntary manslaughter under the theory of an “unintentional homicide resulting from the reckless use of a deadly weapon.”  296 N.C. at 564, 251 S.E.2d at 433.  Here, as in Fleming, evidence would support a finding of involuntary manslaughter.

In Daniels, evidence showed that the female defendant and her boyfriend lived together in an abusive relationship; that the boyfriend became angry for no sensible reason one night and started physically assaulting the defendant; that the defendant acquired a boning knife, tried to push the boyfriend during the assault, stuck the knife in his chest to the depth of 4 inches, and told police “she had stabbed” him and “she had not meant to hurt” him.  The defendant was tried for second-degree murder, was convicted of involuntary manslaughter, and argued on appeal there was insufficient evidence of involuntary manslaughter.  On review, this Court held there was sufficient evidence of involuntary manslaughter, stating “[e]vidence indicating that [the boyfriend’s] death was caused by defendant inadvertently stabbing him in the chest while not attempting or intending to do so clearly meets [the] requirement” of culpable negligence.  87 N.C. App. at 289, 360 S.E.2d at 471.  If the evidence in Daniels was sufficient to support an involuntary manslaughter conviction, the evidence below was sufficient to support submission of an involuntary manslaughter verdict.  Indeed, if the shoe was on the other foot -- namely, Tina had been convicted of involuntary manslaughter below and was arguing sufficiency-of-evidence on appeal -- it is utterly inconceivable on this evidentiary record that this Court would find insufficient evidence of involuntary manslaughter and vacate Tina’s conviction.  Accordingly, even-handed administration of appellate justice consistent with Daniels and the cited cases requires this Court to hold there was sufficient evidence to support submission of an involuntary manslaughter verdict here.  See State v. Drew, 162 N.C. App. at 687, 592 S.E.2d at 30 (2004) (sufficient evidence of involuntary manslaughter where the defendant “swung back holding a knife” during a fight, did not know he had stabbed the victim, and stated he “didn’t mean to kill” the victim); State v. Clifton, 125 N.C. App. 471, 478-479, 481 S.E.2d 393, 398 (1997) TA \l "State v. Clifton, 125 N.C. App. 471, 478-479, 481 S.E.2d 393, 398 (1997)" \c 1 .  Accordingly, the Trial Court’s failure to submit the verdict of involuntary manslaughter to the jury was error.

The Trial Court’s error was plain error.  First, it is well settled that “[f]ailure to give the requested instruction where required is a reversible error.”  State v. Reynolds, 160 N.C. App. at 581, 586 S.E.2d at 800.  “[E]rror in failing to do so will not be cured by a verdict finding a defendant guilty of a higher degree of the same crime.”  State v. Thomas, 325 N.C. 583, 591, 386 S.E.2d 555, 559 (1989) TA \l "State v. Thomas, 325 N.C. 583, 591, 386 S.E.2d 555, 559 (1989)" \c 1 .

Second, the failure to submit an involuntary manslaughter verdict rendered Tina’s trial fundamentally unfair and unreliable under the Sixth and Fourteenth Amendments TA \l "Sixth and Fourteenth Amendments" \c 7  to the United States Constitution.  Thus, as shown above and below, overwhelming evidence supported the theory that, if guilty at all, Tina was guilty of involuntary manslaughter.  The Trial Court’s failure to submit the verdict precluded the jury from even considering the most plausible theory of guilt, effectively denied Tina a defense to the higher charged offenses, and rendered the jury’s voluntary manslaughter verdict unreliable. See State v. Camacho, 337 N.C. 224, 234, 446 S.E.2d 8, 13 (1994) TA \l "State v. Camacho, 337 N.C. 224, 234, 446 S.E.2d 8, 13 (1994)" \c 1 .  Our courts regularly hold that the failure to submit a lesser included offense in situations like the one here is plain error.  See, e.g., State v. Collins, 334 N.C. 54, 61-63, 431 S.E.2d 188, 193 (1993) TA \l "State v. Collins, 334 N.C. 54, 61-63, 431 S.E.2d 188, 193 (1993)" \c 1 ; State v. Lowe, 150 N.C. App. 682, 685-687, 564 S.E.2d 313, 316 (2002) TA \l "State v. Lowe, 150 N.C. App. 682, 685-687 564 S.E.2d 313, 316 (2002)" \c 1 .

Third, the Trial Court’s error was plain error because, on the evidence, involuntary manslaughter was clearly the most reasonable theory of all the guilt theories submitted.  Thus, Tina’s exculpatory pre-trial statement containing her defense of unintentional killing was clear, reasonable, uncontradicted, substantially corroborated by all the other witnesses, and credible.  Indeed, the State introduced the statement into evidence and then did not produce a scintilla of evidence to contradict it.  Further, the only other eyewitness to the incident -- disinterested neighbor Lloyd -- totally corroborated Tina’s account of an unintentional killing.  Moreover, the murder theories were clearly inappropriate on these facts.  Indeed, the jury acquitted Tina of murder and found her guilty of the lowest submitted offense, voluntary manslaughter.  Yet, Tina’s defense of unintentional killing (involuntary manslaughter) was far stronger than the theory of justified killing (voluntary manslaughter).  If the jury had been given the option, it surely would have returned the involuntary manslaughter verdict, not voluntary manslaughter.

Fourth, the account of unintentional killing contained in Tina’s statement was totally consistent with the undisputed physical and medical evidence.  Thus, Tina’s statement about Cecil’s physical abuse of her at the time of the incident was corroborated by jail medical records, the undisputed testimony of the High Point Jail nurse and dentist about Tina’s fractured cheekbone and bloody head, officer Thompson’s evidence Tina had blood, marks, a scratch, and a bruise about her body and clothes, and State witness Wood’s eyewitness testimony; Tina’s statement about her inability to escape from Cecil was corroborated by the physical evidence of Cecil’s greater height, weight, and power; Tina’s statement about Cecil’s violent behavior on September 5 was corroborated by the medical evidence of Cecil’s gross intoxication and the 4 law enforcement officers’ undisputed testimony Cecil had a reputation for being violent, especially when he was intoxicated; Tina’s statement the stabbing was unintentional was corroborated by the medical evidence that Cecil suffered only 1 wound; Tina’s statement about Cecil’s physical abuse throughout their relationship was corroborated by the neighbors’ uncontradicted eyewitness accounts; and Tina’s statement about the circumstances of the killing was corroborated by the physical evidence of the blood drop trail and bloody intact 40 ounce beer bottle in the neighbor’s front yard.

Fifth, the record of jury deliberations confirms the Trial Court’s error was plain error.  Thus, the jury deliberated for a total of more than 4 hours over parts of 3 days before it returned a verdict.  (Tpp. 345-376)  Further, during deliberations the jury asked to be provided with a written copy of the jury instructions and 12 copies of the transcript of Tina’s written statement to police.  (Tpp. 346-347, 365)  The Trial Court sent all of these materials into the jury room during deliberations.  (Tpp. 362, 375-376)  In its verdict, the jury found Tina guilty of the lowest submitted offense.  In sum, Tina’s defense of unintentional killing was extremely strong and the jury would have returned an involuntary manslaughter verdict if it had been given that option.  Accordingly, the Trial Court’s failure to submit the verdict of involuntary manslaughter to the jury was plain error and Tina is entitled to a new trial.

II.
defendant is entitled to a new trial because the trial court committed plain error by erroneously instructing the jury on a theory of guilt of voluntary manslaughter that was not supported by the evidence.

Assignment of Error No. 8, Rp. 36

Tina is entitled to a new trial because the Trial Court instructed the jury on a theory of voluntary manslaughter guilt  -- that Tina was the aggressor in bringing on the fight though she otherwise acted in perfect self-defense  -- that was not supported by any evidence; this instruction was plain error in violation of the Fourteenth Amendment TA \l "Fourteenth Amendment" \c 7  to the United States Constitution.  During the charge conference, the Trial Court proposed to submit the verdict of voluntary manslaughter to the jury on the theory that, although otherwise acting in perfect self-defense, Tina was guilty of voluntary manslaughter because she was the aggressor in bringing on the fight in which Cecil was killed.  (Tp. 314)  Subsequently, the Trial Court instructed the jury about voluntary manslaughter as follows (Rpp. 12-13, 17-19, 25) (emphasis added):

The defendant would not be guilty of  . . . manslaughter if she acted in self-defense . . . and if she was not the aggressor in bringing on the fight . . . If the defendant voluntarily and without provocation entered the fight, she would be considered the aggressor . . . you may convict the defendant of voluntary manslaughter if the State proves that the defendant, Tina Stamey, was simply the aggressor without murderous intent in bringing on the fight in which the deceased, Danny Cecil, was killed.




*
*
*

Voluntary manslaughter is also committed if the defendant kills in self-defense but . . . was the aggressor without murderous intent  . . . in bringing on the fight in which the killing took place . . . if the State proves . . . that the defendant, Tina Stamey, though otherwise acting in self-defense, . . . was the aggressor . . . the defendant, Tina Stamey, would be guilty of voluntary manslaughter . . . If you find . . . [that] the defendant intentionally wounded the victim, Danny Cecil, with a deadly weapon . . . and that the defendant was the aggressor in bringing on the fight . . . it would be your duty to find the defendant guilty of voluntary manslaughter.

The jury returned a general voluntary manslaughter verdict without specifying what theory of guilt it relied on.  (Rp. 27)

“It is generally prejudicial error for the trial judge to permit a jury to convict upon a theory not supported by the evidence.”  State v. Moore, 315 N.C. 738, 749, 340 S.E.2d 401, 408 (1986) TA \l "State v. Moore, 315 N.C. 738, 749, 340 S.E.2d 401, 408 (1986)" \c 1 .  It is well settled that “it is error for the court to charge the jury that a defendant, if otherwise acting in self-defense, is guilty of voluntary manslaughter if [she] was the aggressor in bringing on the fight where the record contains no evidence that the defendant was the aggressor.”  State v. Temples, 74 N.C. App. 106, 109, 327 S.E.2d 266, 268 (1985) TA \l "State v. Temples, 74 N.C. App. 106, 109, 327 S.E.2d 266, 268 (1985)" \c 1 , p.d.r. denied, 314 N.C. 121, 332 S.E.2d 489.

In the instant case, the Trial Court’s submission of Tina’s guilt of voluntary manslaughter to the jury on the theory Tina was “the aggressor in bringing on the fight” was plain error because that theory was not supported by any evidence.  Thus, there was absolutely no evidence Tina ever started a fight with Cecil on September 4-5, brought on such a fight, or voluntarily entered such a fight after it was started.  Instead, all the evidence showed it was Cecil who aggressively started the fight, continued the fight, escalated the fight, and was the grossly-intoxicated aggressor at all times before and during the fight.  The State’s own evidence showed Cecil physically assaulted Tina without provocation by hitting her in the head, knocking her out, and hitting and slapping her at both 5:00 p.m. and again at midnight on September 4.  On at least 3 different occasions during the 12 hours immediately before the stabbing, Tina told Cecil she was leaving and tried to walk away from the house, only to have Cecil pursue her, physically seize her, and drag her back to the house against her will.  Just before the stabbing, Cecil caught Tina in the street as she was trying to run away, beat Tina several times in the head with a large beer bottle, kicked Tina, and rammed Tina’s head into a door.  Instead of bringing on a fight, Tina responded by repeatedly asking Cecil to stop and begging neighbors to “call the law.”  Cecil was advancing and reaching for Tina at the moment of the stabbing.  Tina did not at any time pursue Cecil, assault Cecil, or bring on any fight in which Cecil was killed; Tina’s slapping of Cecil’s cheek with her open hand at a neighborhood store at 4:00 a.m. hardly “brought on” the fight at Cecil’s house 30 minutes later at 4:30 a.m.  Accordingly, the “aggressor” theory of voluntary manslaughter was not supported by any evidence and the Trial Court’s submission of that theory to the jury was error.  See State v. Tann, 57 N.C. App. 527, 530-531, 291 S.E.2d 824, 827 (1982) TA \l "State v. Tann, 57 N.C. App. 527, 530-531, 291 S.E.2d 824, 827 (1982)" \c 1 ; State v. Ward, 26 N.C. App. 159, 162-163, 215 S.E.2d 394, 397 (1975) TA \l "State v. Ward, 26 N.C. App. 159, 162-163, 215 S.E.2d 394, 397 (1975)" \c 1 .

The Trial Court’s error was plain error.  First, our Courts regularly hold that the error here -- submission of an unsupported theory of guilt to the jury -- is “plain error,” explaining “it would be difficult to say that permitting a jury to convict a defendant on a theory not legally available to the State because it is . . . not supported by the evidence is not plain error even under the stringent test required to invoke that doctrine.”  State v. Tucker, 317 N.C. 532, 539-540, 346 S.E.2d 417, 422 (1986) TA \l "State v. Tucker, 317 N.C. 532, 539-540, 346 S.E.2d 417, 422 (1986)" \c 1 .  Accord:  State v. Brown, 312 N.C. 237, 248-249, 321 S.E.2d 856, 863 (1984) TA \l "State v. Brown, 312 N.C. 237, 248-249, 321 S.E.2d 856, 863 (1984)" \c 1 .  Here, since only 3 theories of voluntary manslaughter guilt were submitted to the jury, there is certainly a reasonable probability the jury relied on the unsupported theory in returning the guilty verdict.  Indeed, this Court “cannot assume that the jury was more discriminating than the judge and ignored the erroneous instruction while applying the correct one.  Thus, the error in giving the instruction complained of was prejudicial.”  State v. Ward, 26 N.C. App. at 163, 215 S.E.2d at 397.  Second, the Trial Court’s error was plain error because the evidence supporting the other alleged theories of voluntary manslaughter -- excessive force and heat of passion -- was “highly conflicting.”  On this record, jurors could easily have rejected these 2 theories of voluntary manslaughter guilt and based their voluntary manslaughter verdict instead on the unsupported “aggressor” theory.  See State v. Smith, 162 N.C. App. 46, 51-53, 589 S.E.2d 739, 743-744 (2004) TA \l "State v. Smith, 162 N.C. App. 46, 51-53, 589 S.E.2d 739, 743-744 (2004)" \c 1 .  Third, the Trial Court’s error was plain error for all the reasons stated in Argument 1:  this was an extremely close case where all the physical, medical, and eyewitness evidence supported Tina’s exculpatory account.  The erroneous submission of the unsupported voluntary manslaughter theory combined with the erroneous failure to submit the supported involuntary manslaughter verdict caused the jury to return the voluntary manslaughter verdict.  Accordingly, Tina is entitled to a new trial.

III.
Defendant is entitled to a new trial because the trial court erroneously admitted detective thompson’s inadmissible opinion and hearsay evidence.

Assignment of Error No. 2, Rp. 35

Tina is entitled to a new trial because the Trial Court erroneously admitted High Point Police Detective Jerry Thompson’s inadmissible opinion evidence about Cecil’s death and Tina’s credibility, and hearsay evidence about what a prosecutor said to him, into evidence at trial; this evidence was inadmissible under Evidence Rules 602, 701, and 802 TA \l "Evidence Rules 602, 701, and 802" \c 3  and its admission was prejudicial and plain error in violation of Tina’s rights under the Sixth and Fourteenth Amendments TA \l "Sixth and Fourteenth Amendments" \c 7  to the United States Constitution.  Chief investigator Thompson testified for the State at trial without any qualification as an expert of any kind.  (Tp. 195)  Among other things, Thompson testified Cecil’s death “was a homicide;” Cecil’s property was a “homicide scene;” and his “experience told [him] there was foul play had happened” [sic].  (Tpp. 197, 203)  Next, Thompson testified that during the September 5 police interview “[Tina] kept lying continuous, continuous, continuous . . . lie, lie, lie . . .she lied to us so much.”  (Tpp. 226, 240)  Next, over Tina’s objection, Thompson testified he did “not believe” Tina’s statement she did not mean to hurt Cecil.  (Tp. 241)  Finally, Thompson testified that during the investigation District Attorney Randy Carroll “advised me to get a warrant for [Tina] for murder.”  (Tpp. 210-211)

Evidence Rules 602 and 701 TA \l "Evidence Rules 602 and 701" \c 3  provide, respectively, that “[a] witness may not testify to a matter unless . . . he has personal knowledge of the matter;” and that lay opinion evidence is not admissible unless it is “rationally based on the perception of the witness and helpful to a clear understanding of his testimony or the determination of a fact in issue.”

First, Thompson’s opinion evidence that Cecil’s death “was a homicide” and Cecil’s property was a “homicide scene” was inadmissible.  Thus, Thompson was not at the scene at the time of Cecil’s death and did not have any personal knowledge about the circumstances of Cecil’s death.  Further, Thompson’s evidence was not rationally based on his perceptions or helpful to determination of a fact in issue.  Thompson was home asleep at the time of the incident, arrived at the scene 2 hours later at 6:30 a.m., based his opinion on later appearances at the scene he could adequately describe, and was in no better position than the jury to determine the homicidal nature of Cecil’s death.  (Tp. 196)  Still further, Thompson’s evidence was inadmissible because it concerned whether a legal standard or conclusion had been met.  It is well settled that “[a]n expert may not testify regarding whether a legal standard or conclusion has been met ‘at least where the standard is a legal term of art which carries a specific legal meaning’ . . . Testimony about a legal conclusion based on certain facts is improper . . . an expert may not testify regarding specific legal terms of art.”  State v. Parker, 354 N.C. 268, 289, 553 S.E.2d 885, 900 (2001) TA \l "State v. Parker, 354 N.C. 268, 289, 553 S.E.2d 885, 900 (2001)" \c 1 , quoting in part State v. Ledford, 315 N.C. 599, 616, 340 S.E.2d 309, 321 (1986) TA \l "State v. Ledford, 315 N.C. 599, 616, 340 S.E.2d 309, 321 (1986)" \c 1 .  Here, Thompson was not testifying as any kind of expert; whether Cecil’s death was a homicide was a legal conclusion; and Thompson plainly used the word “homicide” as a legal term of art, specifically correlated his opinion to the alleged criminal act at issue in this case, and was not testifying about any underlying factual premises.  This case is readily distinguishable from Parker and State v. Flippen, 344 N.C. 689, 699, 477 S.E.2d 158, 164 (1996) TA \l "State v. Flippen, 344 N.C. 689, 699, 477 S.E.2d 158, 164 (1996)" \c 1 , because Thompson was not a medical examiner, was not qualified as an expert forensic pathologist, and used the word “homicide” as a legal rather than a medical term of art.  Accordingly, Thompson’s evidence was inadmissible.  See State v. O’Hanlan, 153 N.C. App. 546, 557-558, 570 S.E.2d 751, 758-759 (2002) TA \l "State v. O’Hanlan, 153 N.C. App. 546, 557-558, 570 S.E.2d 751, 758-759 (2002)" \c 1 .  See also State v. Ledford, 315 N.C. at 620, 340 S.E.2d at 322 (expert’s evidence injuries were “proximate cause” of death inadmissible); State v. Locklear, 41 N.C. App. 292, 295, 254 S.E.2d 653, 655 (1979) TA \l "State v. Locklear, 41 N.C. App. 292, 295, 254 S.E.2d 653, 655 (1979)" \c 1 .

Second, Thompson’s opinion evidence that “foul play had happened” was inadmissible for many of the same reasons his opinion that Cecil’s death was a homicide was inadmissible.  Thus, Thompson did not have any personal knowledge about the foul circumstances of Cecil’s death and his lay opinion was neither rationally based on his perceptions nor helpful to determination of a fact at issue.  Further, the decision in State v. Boykin, 255 N.C. 432, 440-441, 443, 121 S.E.2d 863, 869 (1961) TA \l "State v. Boykin, 255 N.C. 432, 440-441, 443, 121 S.E.2d 863, 869 (1961)" \c 1 , where the trial judge instructed the jury that the State witness’ evidence “foul play was committed” did “not constitute any evidence against the defendant or any evidence that there was foul play and you will not consider that . . . for any purpose whatever,” shows Thompson’s “foul play” evidence was inadmissible.

Third, Thompson’s opinion evidence that Tina “continuous[ly] lie[d], lie[d], lie[d] to us so much” during her giving of her statement and that he personally did “not believe” exculpatory parts of Tina’s statement was inadmissible.  It is well settled that “the credibility of a witness is for a jury to decide, . . . not the witness.”  State v. Skipper, 337 N.C. 1, 39, 446 S.E.2d 253, 273 (1994) TA \l "State v. Skipper, 337 N.C. 1, 39, 446 S.E.2d 253, 273 (1994)" \c 1 .  A witness may not “vouch for the veracity of another witness” because such evidence “call[s] for an opinion that [is] not . . . helpful to the jury.”  State v. Robinson, 355 N.C. 320, 334-335, 561 S.E.2d 245, 255 (2002) TA \l "State v. Robinson, 355 N.C. 320, 334-335, 561 S.E.2d 245, 255 (2002)" \c 1 .  Here, Thompson’s opinions 1) Tina lied in her statement and 2) he did not believe Tina’s statement clearly were not based on personal knowledge or helpful in any way to determination of a fact in issue.  Indeed, this evidence was plainly inadmissible.  See State v. Sexton, 336 N.C. 321, 363, 444 S.E.2d 879, 903 (1994) TA \l "State v. Sexton, 336 N.C. 321, 363, 444 S.E.2d 879, 903 (1994)" \c 1  (prosecutor may not assert witness “lied”); State v. Owen, 130 N.C. App. 505, 515-516, 503 S.E.2d 426, 433 (1998) TA \l "State v. Owen, 130 N.C. App. 505, 515-516, 503 S.E.2d 426, 433 (1998)" \c 1 .

Fourth, Thompson’s evidence that during the investigation prosecutor Randy Carroll “advised” him “to get a warrant for Tina for murder” was inadmissible hearsay.  Evidence Rule 802 TA \l "Evidence Rule 802" \c 3  provides that “[h]earsay is not admissible except as provided by . . . these rules.”  Here, Thompson’s evidence concerned the content of Carroll’s unsworn out-of-court statement admitted into evidence to prove the truth of the matter asserted that was not admissible under any hearsay-rule exception.  See State v. Rogers, 30 N.C. App. 298, 304, 226 S.E.2d 829, 833 (1976) TA \l "State v. Rogers, 30 N.C. App. 298, 304, 226 S.E.2d 829, 833 (1976)" \c 1 .  Moreover, evidence that Carroll advised Thompson to get an arrest warrant, or that Thompson did in fact get an arrest warrant, did not have any tendency to make any consequential fact more or less probable.  Evidence Rule 401 TA \l "Evidence Rule 401" \c 3 .  Accordingly, Thompson’s opinion and hearsay evidence was inadmissible.

Admission of Detective Thompson’s objected-to evidence he did not believe Tina’s statement was prejudicial error; and admission of Thompson’s evidence Cecil’s death was a homicide, foul play had happened, Tina continuously lied during her statement, and Carroll advised him to get an arrest warrant for murder was plain error.  First, the evidence went to the most critical issues at trial -- Tina’s credibility and the nature of Cecil’s death.  Thus, the evidence of Tina’s defense of unintentional killing was primarily contained in Tina’s custodial statement to police.  Accordingly, Tina’s defense hinged on whether the jury thought her statement was credible.  Thompson’s negative evidence about the credibility of Tina’s statement -- that Tina continuously lied and he personally did not believe it -- went right to the heart of this critical issue and convinced the jury to discredit Tina.  Further, Thompson’s evidence 1) Cecil’s death was “foul play” and a “homicide” and 2) a prosecutor said Cecil’s death was “murder” obviously went to the most critical trial issue raised by Tina’s unintentional killing defense.  Second, the nature of Thompson’s evidence showed it was plain error.  Thus, Thompson was an experienced High Point Police Department Detective, had 13 years of law enforcement service in High Point, was the chief investigator in this case, and specifically testified he had substantial training and experience in custodial interrogation of criminal suspects.  (Tpp. 196, 239-240, 249)  After hearing about Detective Thompson’s impressive credentials, this Guilford County jury surely believed Thompson’s testimony that Tina lied during custodial interrogation and that Cecil’s death was more than an unintentional killing.  Accordingly, Thompson’s testimony was powerful evidence going to critical trial issues that caused the jury to return the guilty verdict.  Admission of the evidence was prejudicial and plain error and Tina is entitled to a new trial.

IV.
Defendant is entitled to a new sentencing hearing because the trial court erroneously considered improper matters in determining the severity of her sentence -- namely, her prior convictions for Class 2 and 3 misdemeanors that could not be used to calculate her prior record level.

Assignment of Error No. 10, Rp. 36

Tina is entitled to a new sentencing hearing because the Trial Court erroneously considered improper matters -- namely, her prior criminal convictions for Class 2 and 3 misdemeanors that could not be used to calculate prior record level -- in determining the severity of her sentence.  At the start of the sentencing hearing, the parties stipulated that Tina had 3 felony and Class 1 misdemeanor convictions that could lawfully be used to calculate her Prior Record Level under G.S. 15A-1340.14(a) and (b) TA \l "G.S. 15A-1340.14(a) and (b)" \c 2 .  (Tpp. 382-383)  During argument, defense counsel correctly pointed out that all of those “usable” convictions were essentially 20 years old.  (Rp. 29)  The prosecutor responded he did not want the Trial Court “to be under [a] mistaken impression” and stated Tina had one Class 3 misdemeanor conviction for intoxication in 1998 and two Class 2 misdemeanor convictions for assault and resisting an officer in 2001 and 2002, respectively.  (Tpp. 389-391)  The following colloquy then occurred (Tpp. 390-391):

     THE COURT:  Are you seeking to have [the Class 2 and 3 misdemeanor convictions] considered as nonstatutory aggravators?

     [PROSECUTOR]:  . . . I think it’s appropriate to consider her entire record.

     [DEFENSE COUNSEL]:  Let me just object at this point.  I think the statute is clear as to what is to be considered.

     THE COURT:  For record points and establishing a place on the grid, but there’s nothing I know of that disqualifies other convictions . . . from being considered as nonstatutory aggravators.  Do you know of any law to the contrary?

     [DEFENSE COUNSEL]:  I just think when the law tells you how to consider prior record --

     THE COURT:  It doesn’t tell you that, though.  It tells you how to establish a place on a grid with certain types of convictions that qualify.  It doesn’t say how to treat the other ones that are not used for that purpose, as far as I know . . . They can’t be used to establish a record level.  But other than that, I don’t think there’s any restriction.

The Trial Court then sentenced Tina to 103 months minimum imprisonment, a sentence well above the lowest permissible sentence.  (Rp. 30)

It is well settled that a defendant is entitled to a new sentencing hearing “[i]f the record discloses that the court considered irrelevant and improper matter in determining the severity of the sentence.”  State v. Boone, 293 N.C. 702, 712, 239 S.E.2d 459, 465 (1977) TA \l "State v. Boone, 293 N.C. 702, 712, 239 S.E.2d 459, 465 (1977)" \c 1 .  Any presumption of sentencing regularity is overcome “if the judge by his own pronouncement shows clearly that he imposed th[e] sentence for an [improper] cause.”  State v. Swinney, 271 N.C. 130, 133, 155 S.E.12d 545, 548 (1967) TA \l "State v. Swinney, 271 N.C. 130, 133, 155 S.E.12d 545, 548 (1967)" \c 1 .

During sentencing in the instant case, the Trial Court erroneously considered the improper matters of Tina’s “unusable” Class 2 and 3 misdemeanor convictions.  First, these matters are improper sentencing considerations.  In the Structured Sentencing Act, our Legislature carefully crafted statutory language specifying exactly what type of prior convictions could be used in felony sentencing in our State.  See G.S. 15A-1340.14 TA \l "G.S. 15A-1340.14" \c 2 .  Our Legislature determined that Class 2 and 3 misdemeanor convictions could not be used to calculate prior record points and record level in felony sentencing, presumably because it concluded those lower-level convictions did not have any reasonable relationship to the purposes of sentencing.  In light of this existing public policy determination, the Trial Court’s consideration of Tina’s Class 2 and 3 misdemeanor convictions in sentencing here was a backdoor violation of that policy and improper.  See State v. Hurt, ___ N.C. App. ___, 594 S.E.2d 51, 54-56 (2004) TA \l "State v. Hurt, ___ N.C. App. ___, 594 S.E.2d 51, 54-56 (2004)" \c 1 .

Second, the Trial Court did in fact consider these improper matters in sentencing.  Thus, the Trial Court’s own words reveal that it considered these matters:  it asked if the State wanted it to consider the matters in sentencing, argued it could use the matters in sentencing, and ruled there was “[no] restriction” on its using the matters to aggravate Tina’s sentence.  The only issue for consideration at the time was the length of Tina’s sentence; the Trial Court made these comments near the end of the sentencing hearing; and the comments were repeated and extended.  Further, the prosecutor believed and stated without correction that the Trial Court had “ruled” it was going to consider these matters in sentencing.  (Tp. 391)  This consideration of these improper matters in sentencing was error.  See State v. Williams, 98 N.C. App. 68, 74, 389 S.E.2d 830, 833 (1990) TA \l "State v. Williams, 98 N.C. App. 68, 74, 389 S.E.2d 830, 833 (1990)" \c 1 ; State v. McLean, 83 N.C. App. 397, 403, 350 S.E.2d 171, 175 (1986) TA \l "State v. McLean, 83 N.C. App. 397, 403, 350 S.E.2d 171, 175 (1986)" \c 1 ; State v. Snowden, 26 N.C. App. 45, 46, 215 S.E.2d 157, 158 (1975) TA \l "State v. Snowden, 26 N.C. App. 45, 46, 215 S.E.2d 157, 158 (1975)" \c 1 .

Finally, the Trial Court’s error was prejudicial.  Thus, the Trial Court could lawfully have imposed a much lesser sentence within the applicable Structured Sentencing Act grid box.  This Court must assume that the Trial Court’s erroneous consideration of these matters improperly increased the severity of Tina’s sentence.  Accordingly, Tina is entitled to a new sentencing hearing.

Conclusion

For all the foregoing reasons, Tina respectfully contends she is entitled to a new trial.  Alternatively, Tina is entitled to a new sentencing hearing.

Respectfully submitted this the 20th day of September, 2004.
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