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THE COURT OF APPEALS
OF
NORTH CAROLINA
Chief Judge
R. A. HEDRICK

Judges
GERALD ARNOLD JACK COZORT
HUGH A. WELLS ROBERT F. ORR
CLIFTON E. JOHNSON K. EDWARD GREENE
EUGENE H. PHILLIPS JOHN B. LEWIS, JR.
SIDNEY S. EAGLES, JR. JAMES A. WYNN, JR.*

SARAH PARKER

Retired Judges

FRANK M. PARKER CECIL J. HILL
EDWARD B. CLARK E. MAURICE BRASWELL
ROBERT M. MARTIN

Clerk
FRANCIS E. DAIL

ADMINISTRATIVE OFFICE OF THE COURTS
Director
FRANKLIN E. FREEMAN, JR.
Assistant Director

DaLLas A. CAMERON, Jr.

APPELLATE DIVISION REPORTER
RaLPH A. WHITE, JR.
ASSISTANT APPELLATE DIVISION REPORTER

H. JaMES HUTCHESON

*Elected and sworn in 30 November 1990 to replace Allyson K. Duncan.
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TRIAL JUDGES OF THE GENERAL
COURT OF JUSTICE

SUPERIOR COURT DIVISION

First Division

DISTRICT JUDGES ADDRESS

1 J. HERBERT SMALL Elizabeth City
THOMAS S. WATTS Elizabeth City

2 WiLLIAM C. GRIFFIN Williamston

3A Davip E. RED, Jr. Greenville
WiLToN RusseLL Duxkg, JRr.. Greenville

3B HeErRBERT O. PHiLLIPs III Morehead City

4A HENRY L. STevENS III Kenansville

4B JAMES R. STRICKLAND Jacksonville

5 NAPOLEON B. BAREFOOT Wilmington
ErnNEST B. FULLWOQOD Wilmington
Gary E. Trawick? Burgaw

6A RICHARD B. ALLSBROOK Halifax

6B Cy A. GRANT Windsor

TA QUENTIN T. SUMNER? Rocky Mount

7B-C Frank R. BrROWN Tarboro
G. K. BUTTERFIELD, JR. Wilson

8A JAMES D. LLEWELLYN Kinston

8B PaurL MICHAEL WRIGHT Goldsboro

Second Division

9 RoBert H. HoBGoOD Louisburg
Henry W. HIGHT, JR. Henderson
10A-D RoBERT L. FARMER Raleigh
HENRY V. BARNETTE, JR. Raleigh
DoNaLD W. STEPHENS Raleigh
GEORGE R. GREENE Raleigh
NARLEY L. CasuweLn? Raleigh
11 WILEY F. BOWEN Dunn
Kxox V. JENKINS® Four Oaks
12A-C Coy E. BREWER, JR. Fayetteville
E. LYNN JOHNSON Fayetteville
GREGORY A. WEEKS Fayetteville’
JACK A. THOoMPSON® Fayetteville
13 GILES R. CLARK Elizabethtown
WiLLiaM C. GORE, JR. Whiteville
14A-B ANTHONY M. BRANNON Durham
J. Minton READ, JR. Durham
OrLanNDO F. HubpsoNn, Jr. Durham
ALBERT LEON STANBACK, JR. Durham
15A J. B. ALLEN, JR. Burlington
15B F. GORDON BATTLE Chapel Hill
16A B. Craic ELLIS Laurinburg
16B JOE FREEMAN BRITT Lumberton
DEXTER BROOKS Pembroke
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DISTRICT

17A

17B
18A-E

19A
19B
19C
20A

20B
21A-D

22

23

24
25A

25B
26A-C

27A

27B

29

30A
30B

JUDGES ADDRESS
Third Division
MELZER A. MORGAN, JR. Wentworth
PETER M. McHucHr® Reidsville
JaMES M. Long Pilot Mountain
W. DOUGLAS ALBRIGHT Greensboro
Tuomas W. Ross Greensboro
JosepH R. JOHN Greensboro
W. STEVEN ALLEN, SR. Greensboro
Howarp R. GREESON, JR. High Point
JAMES C. Davis Concord
RusseLL G. WALKER Asheboro
THoMas W. SEAy, JR. Spencer
F. FETZER MILLS Wadesboro
JaMes M. Wess® Southern Pines
WiLLiam H. HELMS Monroe
JupsoN D. DERamus, JR. Winston-Salem
WiLLiaM H. FREEMAN Winston-Salem
JAMES A. BeATYy, JR. Winston-Salem
WiLLiaM Z. Woop, Jr1O Winston-Salem
PRESTON CORNELIUS Mooresville
LESTER P. MARTIN, JR. Mocksville
JurLtus A. RouUSSEAU, JR. North Wilkesboro

Fourth Division

CHARLES C. Lamm, Jr. Boone
CLAUDE S. SITTON Morganton
BeverLy T. BeaLl! Lenoir
ForrResT A. FERRELL Hickory
ROBERT M. BURROUGHS Charlotte
CHASE BOONE SAUNDERS Charlotte
SHIRLEY L. FuLTON Charlotte
RoBERT P. JOHNSTON!? Charlotte
JuLia V. Jones!® Charlotte
Marcus L. JoHnson4 Charlotte
RoBerT W. KIRBY Gastonia
RoOBERT E. GAINES Gastonia
JoEN MULL GARDNER Shelby
RoBerRT D. LEWIS Asheville
C. WALTER ALLEN Asheville
Zoro J. GUICE, JR. Hendersonville
LOTO GREENLEE-CAVINESS!® Marion
James U. Downs, JR. Franklin
JANET MARLENE HYATT Waynesville

SPECIAL JUDGE
MarviN K. Gray Charlotte
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DISTRICT

JUDGES ADDRESS

EMERGENCY JUDGES

HENrRY A. MCKINNON, JR. Lumberton
JoHN R. FrIDAY Lincolnton

D. MARSH MCLELLAND Graham
EpwARD K. WASHINGTON High Point
L. BRADFORD TILLERY Wilmington
RoBeERT A. COLLIER, JR. Statesville
Traomas H. LEE Durham
HoLrLis M. OWENS, JR. Rutherfordton
Darius B. HERRING, JR. Fayetteville

. Elected
. Elected
. Elected
. Elected

Elected

. Elected
. Elected
. Elected
. Elected
. Elected
. Elected
. Elected
. Elected
. Elected
. Elected

to a new position and sworn in 1 January 1991.

to a new position and sworn in 1 January 1991.

and sworn in 16 December 1990 to replace Leon H. Henderson, Jr.
and sworn in 1 January 1991 to replace Howard E. Manning, Jr.
to a new position and sworn in 1 January 1991.

and sworn in 1 January 1991 to replace Darius B. Herring, Jr.
to a new position and sworn in 1 January 1991.

to a new position and sworn in 1 January 1991.

to a new position and sworn in 1 January 1991.

and sworn in 1 January to replace James J. Booker.

to a new position and sworn in 1 January 1991.

and sworn in 1 January 1991 to replace Sam A. Wilson, IIL
and sworn in 1 January 1991.

and sworn in 1 January 1991 to replace Raymond L. Warren.

to a new position and sworn in 1 January 1991.
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DISTRICT

1

6A

6B

10

DISTRICT COURT DIVISION

JUDGES

GRAFTON G. BeEaMaN (Chief)!
J. RICHARD PARKER

JaNICE McK. CoLg?
HALLETT S. WARD (Chief)
JAMES W. HARDISON
SamueL C. GRIMES

E. BURT Avcock, JRr. (Chief)
JaMmEs E. Racan III

JaMes E. MARTIN

H. HORTON ROUNTREE
WiLLiE LEe Lumpkin III
DaviD A. LEacH

GEORGE L. WAINWRIGHT, JR3
KENNETH W. TURNER (Chief)
STEPHEN M. WILLIAMSON
WiLniam M. CaMERON, JER.
WAYNE G. KIMBLE, JR.
LEONARD W. THAGARD
PauL A. Harpison*

GILBERT H. BURNETT (Chief)
CHARLES E. RIcE
JACQUELINE MORRIS-GOODSON
ErLtoN G. TUCKER

JoHN W. SmitH II

W. ALLEN CoBB, JR.S
NicHoras LoNg (Chief)
HaroLp P. McCoy, Jr.
RoBERT E. WILLIFORD {Chief)
ALFRED W. Kwasikput®
GEORGE M. BRITT (Chief)
ALLEN W. HARRELL

ALBERT S. THOMAS, JR.
SaraH F. PATTERSON
JosepH JoHN HARPER, JR.
JoHN PaTrICK Exum (Chief)
ArNOLD Q. JONES

KeENNETH R. ELLIS

RobNEY R. GoopMmaNn, JR.
JOSEPH E. SETZER, JR.
CLAUDE W. ALLEN, JR. (Chief)
CHARLES W. WILKINSON, JR.
J. LARRY SENTER

Hereert W. LLoYD, JR.
Froyp B. McKISSICK, SR.

GEORGE F. Bason (Chief)
STAFFORD G. BULLOCK

ix

ADDRESS

Elizabeth City

-Manteo

Hertford
Washington
Williamston
Washington
Greenville
Oriental
Grifton
Greenville
Morehead City
Greenville
Morehead City
Rose Hill
Kenansville
Jacksonville
Jacksonville
Clinton
Jacksonville
Wilmington
Wrightsville Beach
Wilmington
Wilmington
Wilmington
Wilmington
Roanoke Rapids
Scotland Neck
Lewiston-Woodville
Seaboard
Tarboro
Wilson

Wilson

Rocky Mount
Tarboro
Kinston
Goldsboro
Goldsboro
Kinston
Goldsboro
Oxford

Oxford
Franklinton
Henderson
Oxford
Raleigh
Raleigh




DISTRICT

11

12

13

14

15A

15B

16A

16B

17A

17B

JUDGES

RusseLL G. SHERRILL III
Louis W. PAYNE, JR.

WiLLiaAM A. CREECH

JoycE A. HAMILTON

FRED M. MORELOCK

JERRY W. LEONARD

DoNaLD W. OVERBY

JAMES R. FULLWOOD

ANNE B. SALISBURY®

WILLIAM A. CHRISTIAN (Chief)
Epwarp H. McCORMICK

0. HENRY WILLIS, JR.

TysoN Y. DoBsoN, JR.

SAMUEL S. STEPHENSON
ALBERT A. CORBETT, JR?

SoL G. CHERRY (Chief)

ANNA ELIZABETH KEEVER
PATRICIA ANN TIMMONS-GOODSON
JOoHN S. HAIR, JRr.

JAMES F. AMMONS, JR.
ANDREW R. DEMPSTER!?

D. Jack Hooks, JR. (Chief)!!
JERRY A. JOLLY

DaviD G. WALL

NAPOLEON B. BaREFoOT, JR.!2
KeNNETH C. Titus (Chief)
DavID Q. LABARRE

RICHARD CHANEY

CAROLYN D. JOHNSON

WiLLiaM Y. MANSON

JamEs KENT WASHBURN (Chief)
SPENCER B. ENNIS

ERNEST J. HARVIEL

PatriciA HUNT (Chief)!?
STANLEY PEELE

Lowry M. BETTS

WARREN L. PATE (Chief)
WiLLiaMm C. MCILWAIN
CHARLES G. McLEaN (Chief)
HERBERT LEE RICHARDSON
GARY M. LOCKLEAR

RoBErRT F. FLOYD, JR.

J. STANLEY CARMICAL

RoBERT R. BLACKWELL (Chief)4
PuiLip W. ALLEN
JANEICE B. TINDAL
JERRY CASH MARTIN (Chief)
CLARENCE W. CARTER
Otis M. OLIVER!®

15

ADDRESS

Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Sanford
Lillington
Dunn
Smithfield
Angier
Smithfield
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Whiteville
Tabor City
Elizabethtown
Bolivia
Durham
Durham
Durham
Durham
Durham
Burlington
Burlington
Burlington
Chapel Hill
Chapel Hill
Pittsboro
Raeford
Wagram
Lumberton
Lumberton
Pembroke
Fairmont
Lumberton
Yanceyville
Yanceyville
Reidsville
Mount Airy
King
Mount Airy




DISTRICT

18

19A

19B

19C

20

21

22

23

24

25

26

JUDGES

J. BrRuce MorToN (Chief)
WiLLiaM L. Daisy

EpMUND LowE

SHERRY FOWLER ALLOWAY
LAWRENCE C. MCSWAIN
WiLLIAM A. VADEM
THOMAS G. FOSTER, JR.
JosepH E. TURNER

DoNALD L. BOONE

BEN D. Hanes'?

ApaM C. GRANT, JR. (Chief)
CLARENCE E. HoORTON, JR.
WiLLiaM M. NEeLy (Chief)
RiciarD M. ToOMES

VancE B. Long

FRANK M. MONTGOMERY {(Chief)
ANNA M. WAGONER!®
DoNALD R. HurFMAN (Chief)
KENNETH W. HONEYCUTT
RoNnaLD W. BURNS
MICHAEL EARLE BEALE
Tanya T. WALLACE

SusaN C. TayLor!®

ABNER ALEXANDER (Chief)
JaMmes A. HARRILL, JR.
RoBERT KaAsoN KEIGER
RoLAND HARRIS HAYES
WILLIAM B. REINGOLD
LORETTA BIGGS

MARGARET L. SHARPE
ROBERT W. JOHNSON (Chief)
SAMUEL ALLEN CATHEY
GEORGE Tuomas FULLER
KiMBERLY T. HARBINSON
JaMes M. Honevcurr?®
JessiE A. CoNLEY?!
SAMUEL L. OSBORNE (Chief)
EDGAR B. GREGORY
MicHaEL E. HELMS

ROBERT HOWARD LACEY (Chief)
RoY ALEXANDER LYERLY
CHARLES PHILIP GINN

L. OLIVER NoBLE, JR. (Chief)
TiMoTHY S. KINCAID
RonaLD E. BOGLE
JONATHAN L. JONES

NANcY L. EINSTEIN

RoBerT E. HODGES

RoBERT M. Brapy?2

JaMes E. LANNING (Chief)
L. STANLEY BROWN

xi

ADDRESS

Greensboro
Greenshoro
High Point
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
High Point
Greensboro
Concord
Kannapolis
Asheboro
Asheboro
Asheboro
Salisbury
Salisbury
Wadesboro
Monroe
Albemarle
Pinehurst
Rockingham
Albemarle
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Kernersville
Winston-Salem
Statesville
Statesville
Lexington
Taylorsville
Lexington
Statesville
Wilkesboro
Wilkesboro
Wilkesboro
Newland
Banner Elk
Boone
Hickory
Newton
Hickory
Valdese
Lenoir
Morganton
Lenoir
Charlotte
Charlotte




DISTRICT

JUDGES

WiLLiAM G. JONES
DaPHENE L. CANTRELL
WiLLiaM H. SCARBOROUGH
REsA L. HARRIS
RICHARD ALEXANDER ELKINS
MARILYN R. BISSELL
RiCHARD D. BONER
H. WiLLiam CONSTANGY, JR.
H. BRENT MCKNIGHT
JANE V. HARPER®
FriTz Y. MERCER, JR.2
LAWRENCE B. LANGSON (Chief)
TiMoTHY L. PATTI
HARLEY B. GASTON, J&R.
CATHERINE C. STEVENS
DANIEL J. WALTON
GEORGE HaMRICK (Chief)
James TroMAs Bowen III
J. KEATON FONVIELLE
JAMES W. MoRrGaN?
28 EARL JusTiCE FOWLER, JR. (Chief)
PETER L. Ropa
Gary S. CasH
SHIRLEY H. BRowNZ®
REBECCA B. KNiGHT®'
29 THomas N. Hix (Chief)?®
STEVEN F. FraNnks
RoBERT S. CILLEY
D. Frep Coats?®
30 JounN J. SNow (Chief)
DANNY E. Davis
STEVEN J. BRYANT

27A

27B

ADDRESS

Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Gastonia
Gastonia
Belmont
Gastonia
Gastonia
Shelby
Lincolnton
Shelby
Shelby
Arden
Asheville
Asheville
Asheville
Asheville
Mill Spring
Hendersonvilie
Brevard
Nebo
Murphy
Waynesville
Bryson City

W DN

= O ®a0 T

-

. Appointed and sworn in 3 December 1990 as Chief Judge to replace John

T. Chaffin who retired 30 November 1990.
. Elected and sworn in 3 December 1990.

. Appointed and sworn in 11 January 1991 to replace Wilton R. Duke, Jr. who
took office on Superior Court 1 January 1991.

. Elected to a new position and sworn in 3 December 1990.

. Elected to a new position and sworn in 3 December 1990.

Elected and sworn in 3 December 1990.

Elected to a new position and sworn in 3 December 1990.

Elected to a new position and sworn in 3 December 1990.

. Elected to a new position and sworn in 3 December 1990.

. Elected to a new position and sworn in 3 December 1990.

. Appointed and sworn in 1 January 1991 as Chief Judge to replace William
C. Gore, Jr. who took office on Superior Court 1 January 1991.
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. Elected and sworn in 2 January 1991.
. Elected and sworn in 1 October 1989 as Chief Judge.
. Appointed and sworn in 3 December 1990 as Chief Judge to replace Peter

M. McHugh who took office on Superior Court 1 January 1991.

. Elected and sworn in 3 December 1990.

. Elected to a new position and sworn in 3 December 1990.

. Elected to a new position and sworn in 3 December 1990.

. Elected and sworn in 3 December 1990.

. Elected to a new position and sworn in 3 December 1990.

. Elected and sworn in 3 December 1990.

. Elected to a new position and sworn in 3 December 1990.

. Elected to a new position and sworn in 3 December 1990.

. Elected to a new position and sworn in 3 December 1990.

. Appointed and sworn in 25 January 1991 to replace Robert P. Johnston who

took office on Superior Court 1 January 1991.

. Elected to a new position and sworn in 3 December 1990.
. Elected to a new position and sworn in 3 December 1990.
. Elected and sworn in 3 December 1990 to replace Robert L. Harrell who retired

30 November 1990.

. Appointed and sworn in 1 January 1991 as Chief Judge to replace Loto

Greenlee-Caviness who took office on Superior Court 1 January 1991.

. Appointed and sworn in 16 January 1991.
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ATTORNEY GENERAL OF NORTH CAROLINA

Attorney General

LACY H. THORNBURG

Administrative Deputy Attorney Deputy Attorney General for
General Training and Standards
Jorn D. Simmmons III PuiLuip J. Lyons

Deputy Attorney General for Policy and Planning
JANE P. GRray

Chief Deputy Attorney General
ANDREW A. VANORE, JR.

Senior Deputy Attorneys General

H. AL CoLE, Jr. ANN REED DUNN EpwIN M. SPEAS, JR.
JaMmes J. CoMAN EUGENE A. SMITH REGINALD L. WATKINS
Special Deputy Attorneys General
Isaac T. Avery III NorMA S. HARRELL WIiLLIAM B. Ray
Davip' R. BLACKWELL WiLLiaM P. HART JAMES B. RICHMOND
RoBERT J. BLum RALF F. HASKELL HENRY T. ROSSER
GeorcE W. BoyLanN CHARLES M. HENSEY JACOB L. SAFRON
CHRISTOPHER P. BREWER ALAN S. HirscH Jo ANNE SANFORD
STEVEN F. BRYANT 1. B. HupsoN, Jr. TiARE B. SMILEY
ELisua H. BUNTING, JR. J. ALLEN JERNIGAN JAMES PEELER SMITH
JoaNn H. BYERS " RIcHARD N. LEAGUE RALPH B. STRICKLAND, JR.
Lucien Capone III DANIEL F. MCLAWHORN W. DALE TALBERT
JouN R. CORNE BARRY S. McCNEILL PriLip A. TELFER
T. Buie COSTEN GAYL M. MANTHE! JamMEs M. WALLACE, JR.
Francis W. CRAWLEY TroMAas R. MILLER ROBERT G. WEEB
JaMes P. ErwIN, JR. THoMAs F. MOFFITT JAMES A. WELLONS
WiLriaM N. FARRELL, JR. CHARLES J. MURRAY THOMAS J. ZIKO

James C. GULICK Davip M. PARKER

Assistant Attorneys General

ARCHIE W. ANDERS LAVEE H. JACKSON DENNIS P. MYERS
HARrROLD F. ASKINS DouGLAS A. JOHNSTON ROBIN P. PENDERGRAFT
REBECCA B. BARBEE LORINZO L. JOYNER MEeG S. PHIPPS
VALERIE L. BATEMAN TERRY R. KANE NEWTON G. PRITCHETT, JR.
WiLLiaM H. BORDEN GraysoN G. KELLEY GraYsoN L. REEvVEs, JR.
WiLLiaMm F. BRILEY Davip N. KIRKMAN JuLia F. RENFROW
MABEL Y. BULLOCK DoNaLD W. LATON Nancy E. Scort
KATHRYN J. COOPER M. JiLL LEDFORD ELLEN B. SCOUTEN
KmMBERLY L. CRAMER PuiLip A. LEHMAN BARBARA A. SHAW
Laura E. CRUMPLER FLoyp M. LEwis RoBiN W. SMITH
ELAINE A. DAWKINS KAREN E. Loxng T. BYRON SMITH
CLARENCE J. DELFORGEIII EL1ZABETH G. MCCRODDEN RICHARD G. SOWERBY, JR.
BERTHA L. FIELDS J. BRUCE MCKINNEY D. DaviID STEINBOCK, JR.
JANE T. FRIEDENSEN RODNEY S. MADDOX Kip D. STURGIS
Roy A. GILES, JRr. JoHN F. MADDREY SUEANNA P. SUMPTER
MicCHAEL D. GORDON JaMES E. MAGNER, JR. SyLvia H. THIBAUT
L. DARLENE GRAHAM ANGELINA M. MALETTO JANE R. THOMPSON
DEBrA C. GRAVES THoMAS L. MALLONEE, JR. MEeLissa L. TRrIPPE
JEFFREY P. GRAY SARAH Y. MEACHAM VICTORIA L. VOIGHT
RICHARD L. GRIFFIN TroMAS G. MEACHAM, JR. Joun C. WALDRUP
P. BLy HaLL D. SIGGSBEE MILLER Joun H. WATTERS
JENNIE J. HAYMAN Davip R. MINGES TERESA L. WHITE
EpMunD B. HAYWOOD Victor H. E. MorGaN, JR. Tuomas B. WooD
Howarp E. HiLL Linpa A. MORRIS THOMAS D. ZWEIGART
CHARLES H. HOBGOOD MARILYN R. MUDGE

Davip F. Hoke G. PATRICK MURPHY

xiv




DISTRICT ATTORNEYS

DISTRICT DISTRICT ATTORNEY
1 H. P. WiLLIAMS, JR.
2 MircHELL D. NoORTON
3A THoMas D. Haigwoop
3B W. Davip McFaDYEN, JR.

WiLLiaM H. ANDREWS
JERRY LEE SPIVEY
6A W. ROBERT CAUDLE
6B Davip H. BEARD, JRr.
HowaRD S. BONEY, JR.
DoNALD M. JAcCOoBS
DaviD R. WATERS

10 CoLoN WILLOUGHBY

11 THoMAs H. LOCKE

12 EpwArRD W. GRANNIS, JR.
13 REX GORE

14 RonaLp L. STEPHENS
15A STEVE A. BALOG

15B CarL R. Fox

16A JEaN E. PoweLL

16B J. RicHARD TOWNSEND
17A THURMAN B. HampTON
17B JAMES L. DELLINGER, JR.
18 Horace M. KIMEL, JR.
19A WiLLiaMm D. KENERLY
19B GARLAND N. YATEs

20 CARROLL R. LOWDER

21 TroMmAS J. KEITH

22 H. W. ZIMMERMAN, JR.
23 MICHAEL A. ASHBURN
24 JaMEs T. RUSHER

25 RoBERT E. THOMAS

26 PETER S. GiLcHRisT III
27TA MicsAEL K. Lanps

27B Witniam CaARrLOS YOUNG
28 Ronarp L. MoORE

29 ALaN C. LEONARD

30 CHaArRLES W. Hipps

).9%

ADDRESS
Elizabeth City
Washington
Greenville
New Bern
Jacksonville
Wilmington
Halifax
Murfreesboro
Tarboro
Goldsboro
Oxford
Raleigh
Smithfield
Fayetteville
Bolivia
Durham
Graham
Pittsboro
Raeford
Lumberton
Wentworth
Dobson
Greensbhoro
Concord
Asheboro
Monroe
Winston-Salem
Lexington
Wilkesboro
Boone
Newton
Charlotte
Gastonia
Shelby
Asheville
Rutherfordton

Waynesville




DISTRICT

3A

3B
12
14
15B
16A
16B
18
26
27
28

PUBLIC DEFENDERS

PUBLIC DEFENDER

ROBERT L. SHOFFNER, JR.
Henry C. BOSHAMER
MARY ANN TALLY
RoBERT BrROWN, JR.
JaMeEs E. WILLIAMS

J. GraaM KING

ANGUs B. THOMPSON
WALLACE C. HARRELSON
IsaBEL S. DAy

RoweLL C. CLONINGER, JR.

J. RoBERT HUFSTADER

xvi

ADDRESS

Greenville
Beaufort
Fayetteville
Durham
Carrboro
Laurinburg
Lumberton
Greensboro
Charlotte
Gastonia
Asheville




CASES REPORTED

PaGE

Abels v. Renfro Corp. ......... 186
Abram v. Charter Medical

Corp. of Raleigh ........... .. 718

Adoption of PEP.,, In re ... ... 191

All Star Mills, Inc., Lowder v. . 318
All Star Mills, Inc., Lowder v. . 322
Allen v. City of Burlington

Bd. of Adjustment
Allen v. Rouse Toyota Jeep, Inc. 737

Allen v. Rupard ............... 490
Allran, Summer v. ............. 182
Anco Electric, Inc., Braxton v. . 635
Aubin, S. v. ... 628

Barbee v. Harford Mutual Ins. Co. 548
Bass v. N.C. Farm Bureau

Mut. Ins. Co. ................ 728
Beaman, N.C. State Bar v. ... .. 677
Bennett Realty, Inc. v. Muller . 446
Bishop v. N.C. Dept.

of Human Resources ......... 175
Borden, Ine., Brookover v. ..... 754
Bowers, Oxendine v. ........... 712
Braxton v. Anco Electric, Ine. .. 635
Brookover v. Borden, Inc. ...... 754
Brooks v. Hackney ............ 562
Buckom, S. v. ......... ... ... 179
Bunting v. Bunting ............ 294
Burchette, Town of

Chapel Hill v. ............... 157
Burge, S. v. ... 671
Carolina Custom Dev. Co.,

Heather Hills Home Owners

ASSn. V. ... 263
Chandler, S. v. ................ 706

Charter Medical Corp.

of Raleigh, Abram v. ........ 718
Cherokee Home Demonstration

Club v. Oxendine
Church v. Greene
City of Asheville, Worley v. ... 596
City of Burlington Bd. of

Adjustment, Allen v.
City of Newton, Coulter v. .... 523
City of Winston-Salem, Mut.

Benefit Life Ins. Co. v. ...... 300
Clemmons, S. v. ............... 286
Coats, S. v. ... ... .. 455
Cohen v. Cohen ............... 334

Pace

Coulter v. City of Newton ..... 523
County of Rutherford ex rel.

Hedrick v. Whitener ......... 70

Cox, Elliott v. ................. 536
Cox v. Robert C. Rhein

Interest, Ine. ................ 584
Cronan, S. v. .................. 641
Cruz, Wilkinson v. ............. 420
Currin-Dillehay Bldg.

Supply v. Frazier ............ 188
Davy, S. v. ... 551
Eliason, S. v. .................. 313
Eller v. J & S

Truck Services .............. 545
Elliott v. Cox ................. 536
Ellis, S. v. ........ .. ... .. .... 591
Evergo Telephone Co.,

Hayes v. .................... 474
Fieldcrest Cannon, Inc.,

Mullinax v. .................. 248
Flaherty, Tay v. ............ ... 51
Fletcher, Barnhardt & White,

Inc. v. Matthews ............ 436
Flowers, S. v. ................. 58
Food Lion, Inc., Suarez v. ..... 700
Forrest v. Pitt County

Bd. of Education ............ 119
47th Street Photo,

Ine. v. Powers .............. 746
Frazier, Currin-Dillehay

Bldg. Supply v. ... 188
Goodman v. Wenco

Management ................. 108
Greene, Church v. ........ .. ... 675
Greene, Sproles v. ............. 96
Griffin Electronic Consultants,

Inc., Muther-Ballenger v. ..... 505
Guilford County, Russell v. .... 541
Hackney, Brooks v. ............ 562
Hale v. Leisure ............... 163
Hall, Williams v. .............. 655
Harford Mutual Ins. Co.,

Barbee v. ... ... 548
Harrell, S. v. .......... ... ... .. 450

xvil




CASES REPORTED

PAGE

Harris v. Southern
Railway Co. ................. 373
Harroff v. Harroff ........ ..... 686

Hayes v. Evergo Telephone Co. 474

Hayes v. Hayes ............... 138
Hazelwood v. Landmark

Builders, Ine. ................ 386
Heather Hills Home Owners

Assn. v. Carolina Custom

Dev. Co. .................... 263
Hiatt, Penuel v. ............ ... 268

High Point Bank & Trust
Co., Napier v. ............... 390
Hill v. Winn-Dixie Charlotte, Inc. 518

Hoots v. Toms and Bazzle ..... 412
Hunt, S. v. .................... 43
Hyder, S. v. ................... 270
Idol v. Little .................. 442

In re Adoption of PEP. ...... 191
Integon General Ins. Corp. v.
Universal Underwriters
Ins. Co.

J & S Truck Services, Eller v. 545
J. P. Stevens & Co., Wilkins v. 742
Jack Eckerd Corporation,

Price v. ................. ... 732
Kempson v. N.C. Dept.

of Human Resources ......... 482
Kerns v. Southern ............. 664
Landmark Builders, Inc.,

Hazelwood v. ................ 386
Lawrence v. Lawrence ......... 1

Leisure, Hale v. ............ ... 163
Leonard v. Williams
Lexington Aerolina, Inc. v.

Murray Aviation, Ine. ...... .. 254
Liberty Finance Co. v. North

Augusta Computer Store ..... 279
Lineberger, S. v. .............. 307
Little, Idol v. ................. 442

Love, S. v. ... ... ... . ... ... 226
Lowder v. All Star Mills, Inc. . 318
Lowder v. All Star Mills, Inc. . 322

Marina Food Assoc., Ine. v.
Marina Restaurant, Inc.

PAGE

Marina Restaurant, Inc.,

Marina Food Assoc., Inc. v. .. 82
Martin v. Ray Lackey

Enterprises .................. 349
Mason-Reel v. Simpson ......... 651
Matthews, Fletcher, Barnhardt

& White, Ine. v. ............ 436
McCoy, S. v. ... 574
McDonald, Ward v. ............ 359
McKibben, Pheasant v. ......... 379

MCM Ventures, II, Inc.,
Rushing Construction Co. v. .. 259
Metro. Sewerage Dist. v. N.C.

Wildlife Resources Comm. .... 171
Miller, Wrightsville Winds

Homeowners' Assn. v. ....... 531
Mony Credit Corp. v.

Ultra-Funding Corp. .......... 646
Moore, S. v. ... ... ... 217

Mudusar v. V. G. Murray & Co. 395
Muller, Bennett Realty, Inc. v. . 446
Mullinax v. Fieldcrest

Cannon, Inc. ................. 248
Murphy, S. v. ... 33
Murray Aviation, Inc.,

Lexington Aerolina, Inc. v. ... 254
Mut. Benefit Life Ins. Co. v.

City of Winston-Salem ....... 300
Muther-Ballenger v. Griffin

Electronic Consultants, Inc. .. 505

N.C. Dept. of Human
Resources, Bishop v. ......... 175
N.C. Dept. of Human

Resources, Kempson v. ...... 482
N.C. Dept. of Human
Resources, Walker v. ........ 498

N.C. Dept. of Human
Resources, Whittington v. .... 603
N.C. Eastern Mun. Power

Agency v. Wake County ..... 693
N.C. Farm Bureau Mut.

Ins. Co., Bass v. ............. 728
N.C. State Bar v. Beaman ..... 677

N.C. Wildlife Resources Comm.,
Metro. Sewerage Dist. v. .... 171

Napier v. High Point
Bank & Trust Co.

Norman, S. v. ................. 660

xviii




CASES REPORTED

PAGE

North Augusta Computer Store,
Liberty Finance Co. v. ....... 279
North Buncombe Assn. of
Concerned Citizens v. Rhodes 24

Nye v. Nye ................... 326
Oxendine v. Bowers ........... 712
Oxendine, Cherokee Home
Demonstration Club v. ..... .. 622
Parker v. Thompson-Arthur
Paving Co. .................. 367
Penuel v. Hiatt .............. .. 268
Perry v. Union Camp Corp. .... 168
Petty, S. v. ... 465
Pheasant v. McKibben ....... .. 379
Pinehurst Area Realty, Inc. v.
Village of Pinehurst ......... 7
Pitt County Bd. of Education,
Forrest v. ................... 119

Powers, 47th Street Photo, Inc. v. 746
Price v. Jack Eckerd Corporation 732

Ray Lackey Enterprises, Martin v. 349
Renfro Corp., Abels v. ........ . 186
Rhodes, North Buncombe Assn.

of Concerned Citizens v.
Richardson, S. v.
Riggs, S. v. ...l 149
Robert C. Rhein Interest,

Inc.,, Cox wv.
Ross, S. v.
Rouse Toyota Jeep, Inc., Allen v. 737

Rupard, Allen v. ........... ... 490
Rushing Construction Co. v.

MCM Ventures, II, Inc. ...... 259
Russell v. Guilford County ..... 541
Searles v. Searles ............. 723
Sharrard, McGee & Co. v.

Suz's Software, Inc. ......... 428
Simpson, Mason-Reel v. ... ... .. 651

Snow Hill Milling Co., Suggs v. 527
Southern, Kerns v.
Southern Bell Telephone

and Telegraph Co. v. West .. 668
Southern Railway Co., Harris v. 373

Sparks, Waddle v. .......... ... 129
Sproles v. Greene ............. 96
S.v. Aubin ... ... ... ... 628

S. v. Buckom

PAGE
S.v.Burge ............... . ... 671
S. v. Chandler ................. 706
S. v. Clemmons ................ 286
S.v.Coats .................... 455
S.v.Cronan .................. 641
S.v.Davy ... 551
S. v. Elason .................. 313
S.v.Ellis ..................... 591
S. v. Flowers .................. 58
S. v. Harrell .......... ... .. .. 450
S.v.Hunt .......... ... .. ... .. 43
S.v.Hyder ................... 270
S. v. Lineberger ............... 307
S.v.Love .................... 226
S.v. McCoy ................ ... 574
S.v. Moore ................... 217
S. v. Murphy .................. 33
S.v. Norman .................. 660
S.v.Petty ..., 465
S. v. Richardson ............... 240
S.v.Riggs ... 149
S.v.Ross ..................... 207
S.v.Tilley .................... 588
S. v. Turnage ................. 234
S. v. Whitaker ............... . 578
S.v. Williams ................. 567
Stegall v. Stegall ........... ... 398
Stevenson v. Stevenson ........ 750

Suarez v. Food Lion, Ine. ...... 700
Suggs v. Snow Hill Milling Co. 527

Summer v. Allran ............. 182
Suz's Software, Inc.,

Sharrard, McGee & Co. v. ... 428
Tay v. Flaherty ............... 51
Thompson-Arthur Paving

Co., Parker v. ........ ... ... 367
Tilley, S. v. ................... 588
Toms and Bazzle, Hoots v. ... .. 412
Town of Chapel Hill v. Burchette 157
Turnage, S. v. ................. 234
Ultra-Funding Corp.,

Mony Credit Corp. v. ........ 646
Union Camp Corp., Perry v. ... 168

Universal Underwriters Ins. Co.,
Integon General Ins. Corp. v. . 64

V. G. Murray & Co,,
Mudusar v.




CASES REPORTED

Pace

Village of Pinehurst, Pinehurst

Area Realty, Inc. v. ...... ... 77
Waddle v. Sparks ............. 129
Wake County, N.C. Eastern

Mun. Power Agency v. ...... 693
Walker v. N.C. Dept. of

Human Resources ............ 498
Walleshauser v. Walleshauser 594
Ward v. McDonald ............ 359
Wenco Management, Goodman v. 108
West, Southern Bell Telephone

and Telegraph Co. v. ........ 668
Whitaker, S. v. .............. .. 578

XX

PaGe
Whitener, County of

Rutherford ex rel. Hedrick v. 70
Whittington v. N.C. Dept.

of Human Resources ......... 603
Wilkins v. J. P. Stevens & Co. 742
Wilkinson v. Cruz ............. 420
Williams v. Hall ............ ... 655
Williams, Leonard v. ...... .. ... 512
Williams, S. v. ................ 567
Winn-Dixie Charlotte,

Inc, Hill v. ... .............. 518
Worley v. City of Asheville .... 596
Wrightsville Winds

Homeowners' Assn. v. Miller . 531




CASES REPORTED WITHOUT PUBLISHED OPINION

PAGeE
Absher, S. v. ... ... 453
Alford, S. v. ... ... 757
Allen, S. v. ... .. ... L 329

Allstate Ins. Co., Dawson v. ... 453
Anthony, S. v. 757
Asheville Land Corp. v. Register 600

Atkinson, Brooks v. ............ 190
Ballou Enterprises, Inc. v.

Southern Railway Co. ........ 190
Barber, S. v. ... ... .. 601
Barbour, S. v. ............... .. 601
Barnes, S. v. ... .. 757
Barnhill, S. v. ................. 758
Barrett, S. v. ................. 332
Barron, S. v. ....... ... ... ... 453

BCDR, Ltd., Sherer v. ......... 190

Bell, Miller Bldg. Corp. v. ..... 757
Bell v. Hiatt .................. 453
Black v. Hill Forest, Inc. ...... 759
Black, S. v. ... 332
Blakemore, Rosen, Meeker &

Varian Co. v. Jackson ....... 757
Bland, S. v. ........ ... ....... 332
Blanks, S. v. ............ ... .. 332
Blansett, S. v. ................. 758
Boyles v. Safrit ............... 600
Bradford, Moss v. ............. 757
Bradshaw, S. v. ............... 332
Brainos, Brothers v. ........... 453
Brooks v. Atkinson ............ 190
Brothers v. Brainos ............ 453
Brouchet, S. v. ................ 330
Brown v. Fox ................. 757
Bryant, Watts v. .............. 600
Burlington Coat Factory

Warehouse Corp.,

Burlington Ind., Inc. v. ...... 329
Burlington Ind., Inc. v.

Burlington Coat Factory

Warehouse Corp. ............ 329
Burris v. Fisher ............... 600
Byers, S. v. ...l 330
Caldwell v. Hicks .............. 600
Call v. Call ................... 600

Campbell, S. v. ................ 332

Canipe, Wheeler v. ........ ... 333
Carter v. Hiatt .............. .. 453
Carter, S. v. .................. 330

PAGE
Cherry, S. v. ............ . ..... 453
Christmas, S. v. ............... 333
City of Burlington,

Rooftop Balloons v. .......... 329
City of Greensboro, Comer v. .. 757
Cogburn, Goodson v. ........... 190
Cohen v. Cohen ............. .. 600

Comer v. City of Greensboro .. 757

Cotton v. Stanley .............. 332
Covington, S. v. ............... 758
Cox, S. v. ... .. ... 758
Crabtree, Greene v. ........... 329
Creed v. Creed ............ .... 329
Criddle v. Godwin ............. 332
Crompton v. Crompton ......... 453
Curry, S. v. ... 758
Darity, S. v. ... oL 758
Davis, S. v. ............. .. .... 601
Davis, S. v. ................... 758
Dawson v. Allstate Ins. Co. .... 453

Diagnostic Imaging v. Griffin
Electronic Consultants, Inc. .. 600
Dillingham, Hoyle v. ...........
Dixon, Floyd C. Price
& Son, Ine. v. ... ... ..., 759

Dorsett, S. v. ................. 601
Driver, S. v. .................. 454
Durham Life Insurance Co.,

Heacox v. ................... 329
Earnhardt v. Earnhardt ........ 453
Eaton, S. v. ................... 760
Eldridge, Mid-State Ford, Inc. v. 329
Eley, S. v. ....... ... .. ... 758
Ellis, S. v. .................... 190
Ellis, S. v. .................... 601

Everett v. Winn Dixie Stores .. 329

Fahy, Morton v. ............... 329
Fisher, Burris v. .............. 600
Floyd C. Price & Son, Inc. v. Dixon 759

Forbes, Robinson v. ........... 329
Forrest, Saylor v. ............. 453
Foster v. Foster ............... 759
Foust, S. v. ................... 330
Fox, Brown v. ................. 757
Foy v. Foy .................... 757
Freeman, S. v. ................ 601
Freeman v. Worsley Oil Co. ... 332

xxi



CASES REPORTED WITHOUT PUBLISHED OPINION

PaGE
Frye v. Kelley ................ 332
Funder America, Inec., Latimer

and Associates, Inc. v. ....... 329
G & G Dredging, Inc. v. Parker 757
Glover, Melvin v. .............. 757
Godwin, Criddle v. ............. 332
Godwin, S. v. ................. 760
Goodson v. Cogburn ........... 190
Grandy, S. v. ... 758
Green, In re ........ .. ... .. .. 332
Green, South Atlantic

Production Credit Assn. v. ... 190
Greene v. Crabtree ............ 329
Griffin Electronic Consultants,

Inc., Diagnostic Imaging v. ... 600
Hackman v. Hackman .......... 329
Hackney, S. v. ................ 601
Hall v. Hall ................... 600
Hambright, S. v. ........... ... 760
Hamilton, Maultsby v. ...... ... 332

Hammond v. Imperial Fire Hose Co. 454
Hankins, S. v. ................. 330
Harris, S. v. .................. 330
Hawkins, S. v. ................ 330
Heacox v. Durham Life

Insurance Co. ............... 329
Henagan, S. v. ................ 601
Hiatt, Bell v. .................. 453
Hiatt, Carter v. ............... 453
Hiatt, Kincheloe v. ..... ... ... . 601
Hiatt, Nichols v. ............. .. 453
Hiatt, Perkins v. .............. 757
Hiatt, Queen v. ................ 601
Hiatt, Rogers v. ............... 453
Hiatt, Thompson v. ......... ... 454
Hiatt, Whitley v. ............ .. 454
Hicks, Caldwell v. .......... ... 600
Hill Forest, Inc., Black v. ...... 759
Hillis v. Pecheles Imports, Inc. . 600
Holmes, S. v. .................. 601
Hoyle v. Dillingham ........ ... 453
Imperial Fire Hose

Co., Hammond v. ............ 454
In re Green ................... 332
In re Millwood ................ 329
In re Smith ................... 190
In re Southern ................ 453

PaGE
In re Stroud .................. 190
In re Wall ................... . 453
Integon Ins. Co., Pino v. ....... 601
Island Beach and Racquet

Club Condominium Owners'

Assn. v. Summey Bldg.

Systems, Inc. ................ 600
Jackman, S. v. ... ... ... 601
Jackson, Blakemore, Rosen,

Meeker & Varian Co. v. ..... 757
Jackson, S. v. ........ ... .. ..., 758
Jackson, S. v. ........... . ..... 758
Johnson v. New Hanover Co.

Bd. of Education ............ 454
Joles v. Joles ................. 757
Jones, S. v. ... .. .. 330
Jones, S. v. ... ... 454
Jones, State ex rel. Davis v. 331
Kelley, Frye v. ................ 332
Kincheloe v. Hiatt ............. 601
Kindley, S. v. ... ... ... ... ... 330
Klinedinst, S. v. ............... 190
Latimer and Associates, Inec.

v. Funder America, Ine. .. ... 329
Latta, S. v. ................... 601
LeCraft, S. v. ................. 602
Lee, S. v. ... ... ........ ... 330
Lee v. Vision Cable of

North Carolina ............ .. 190
Leonard Aluminum Utility

Bldgs., Rhinehart v. ......... 332
Lewis, S. v. ........ ... ... .... 758
Lingle, S. v. ... ... ... .. ... .. 602
Lumberton Clinie of

Surgery, Smith v. ....... .. .. 601
Mackey, S. v. ... .. 758
Maness v. Perdue Farms, Inc. 190
Martin, S. v. ... ... 330
Martin, S. v. ... ... 454
Massey, S. v. ... 758
Maultsby v. Hamilton Beach 332
Maynor, S. v. ............ ..., 333
McKendall, S. v. ....... ... ... .. 333
MecKiver, S. v. ................ 330
Meadows, S. v. .......... ... 333
Melvin v. Glover .............. 757

Mid-State Ford, Inc. v. Eldridge

xxii

329



CASES REPORTED WITHOUT PUBLISHED OPINION

PAGE
Miller, S. v. ......... ... .. ..... 600
Miller Bldg. Corp. v. Bell ...... 757
Millwood, In re ................ 329
Moore, S. v. ... ... 331
Moore, S. V. ... 602
Morrison, S. v. ....... ... ... 331
Morton v. Fahy ............... 329
Morton, S. v. ............... ... 758
Moss v. Bradford .............. 757
Neil, S. v. ... ... 333
New Hanover Co. Bd. of
Education, Johnson v. ........ 454
Nichols v. Hiatt ............... 453
Oxendine, S. v. ................ 333
Page v. Page .................. 454
Parker, G & G Dredging, Inc. v. 757
Parker, S. v. .................. 758
Patterson, S. v. ... ... ... ...... 333

Pecheles Imports, Inc., Hillis v. 600
Perdue Farms, Inc., Maness v. . 190

Perking v. Hiatt ............... 87
Peters, S. v. ........ .. ........ 190
Pettiford, S. v. ................ 759
Peyton, S. v. ... ... . ... 759
Pharr, S. v. ... ... ... ... 333
Pino v. Integon Ins. Co. ....... 601
Pitt, S. v. ... 759
Pizza Inn of Ahoskie, Walnut
Equipment Leasing Co. v. .... 333
Price v. Price ............ ... .. 332
Pugh, S. v. ... 759
Queen v. Hiatt ................ 601
Reed, S. v. .................... 331

Register, Asheville Land Corp. v. 600
Rhinehart v. Leonard

Aluminum Utility Bldgs. ..... 332
Riddle v. Watkins ............. 329
Robinson v. Forbes ............ 329
Robinson, S. v. ......... ... ... .. 602
Rodenhizer, Umstead v. ........ 331
Rogers v. Hiatt ............... 453
Rominger, S. v. ............... 190
Rooftop Balloons v. City

of Burlington ................ 329
Rose, S. v. ......... .. ... . ... 333

PAGE
Safrit, Boyles v. ............. .. 600
Saylor v. Forrest .............. 453
Seamon, S. v. ......... . ....... 759
Shaw, S. v. ... ... ... ... 759
Sherer v. BCDR, Ltd. ......... 190
Smith, In re .................. 190
Smith v. Lumberton
Clinic of Surgery ............ 601
Smith, S. v. ................. .. 331
Smith v. Washington .......... 190
Somerville, State ex rel.
Hunter v. ................... 600
South Atlantic Production
Credit Assn. v. Green ....... 190
Southern, In re ............... 453

Southern Railway Co.,
Ballou Enterprises, Inc. v. ... 190

Speller, S. v. .................. 602
Stafford v. Stafford ............ 601
Stanfield, S. v. ................ 602
Stanford v. Stanford ........... 759
Stanley, Cotton v. ............. 332
S. v. Absher ........ ... ..... 453
S.v. Alford ................... 757
S.v.Allen .................... 329
S. v. Anthony ................. 757
S.v.Barber ................... 601
S.v.Barbour .................. 601
S.v.Barnes ................... 757
S.v. Barnhill .................. 758
S. v. Barrett .................. 332
S.v.Barron ................... 453
S.v.Black .................... 332
S.v.Bland .................... 332
S.v.Blanks .............. ..... 332
S. v. Blansett .......... ... ... 758
S. v. Bradshaw ................ 332
S. v. Brouchet ................. 330
S.v.Byers ......... ... ... ... 330
S. v. Campbell ................. 332
S.v. Carter ................... 330
S.v.Cherry ................ ... 453
S. v. Christmas ................ 333
S. v. Covington ................ 758
S.v.Cox ... 758
S.v.Curry ... 758
S. v. Darity ................... 758
S.v.Davis .................... 601
S.v.Davis .................... 758
S. v.Dorsett .................. 601




ffffdfffsfsdesigigedidggigdAagdgdaggggRggggggggegazg

CASES REPORTED WITHOUT PUBLISHED OPINION

PaGE

Driver ................... 454
Eaton .................... 760
Eley ..................... 758
Ellis ..................... 190
Ellis ..................... 601
Foust .................... 330
Freeman ................. 601
Godwin .................. 760
Grandy .................. 758
Hackney ................. 601
. Hambright ............. .. 760
Hankins ................ .. 330
Harris ................... 330
Hawkins ................. 330
Henagan ................. 601
Holmes .................. 601
Jackman ................. 601
Jackson .................. 758
Jackson .................. 758
Jones ........ . ... ... ..... 330
Jones .................... 454
Kindley .................. 330
. Klinedinst ................ 190
Latta .................... 601
LeCraft .................. 602
Lee ... ... ... .. ... ... 330
Lewis .................... 758
Lingle .............. ... .. 602
Mackey .................. 758
Martin ................... 330
Martin ............. . ..., 454
Massey .................. 758
Maynor .................. 333
McKendall ............... 333
MecKiver ................. 330
Meadows ................. 333
Miller .................... 600
Moore ................... 331
Moore ................... 602
Morrison ................. 331
Morton .................. 758
Neil ..................... 333
Oxendine ................. 333
Parker ................. .. 758
Patterson ................ 333
Peters ...... ... ... ... .. 190
Pettiford ................. 759
Peyton ........ .. ... ... ... 759
Pharr ....... . ... ... ... 333
Pitt ... ... ... 759

PaGE
S.v.Pugh ............ ... . ... 759
S.v.Reed ......... . ... .. ... 331
S. v. Robinson ................. 602
S. v. Rominger ................ 190
S.v.Rose ..................... 333
S. v. Seamon .................. 759
S.v.Shaw ... ... ... ... ... .. 759
S.v.Smith .................. .. 331
S. v.Speller ........ ... 602
S. v. Stanfield .............. ... 602
S.v. Stegall .......... ... .. .. 759
S. v. Surratt ........... ... .. 602
S. v. Surrett ... L. 331
S. v. Thempson .............. .. 331
S. v. Trammell .............. .. 602
S. v. Turner ................... 331
S. v. Wagoner ................. 333
S.v. Waller ................... 331
S.v. Warren .................. 333
S. v. Weatherford ............. 760
S. v. Wharton ................. 331
S.v. White ................... 760
S. v. Williams ................. 602
S. v. Williams ................. 602
S. v. Williams ................. 759
S. v. Woodell .................. 331
S.v. Worthy . ................. 759
S.v.Wray ......... ... .. ..... 331
State ex rel. Davis v. Jones ... 331
State ex rel. Hunter v. Somerville 600
Stegall, S. v. ........ ... ... .. 759
Stewart v. Stewart ............ 454
Stroud, Inre .......... .. ... ... 190
Stubbs v. Wagoner ............ 454
Summey Bldg. Systems, Inc.,

Island Beach and Racquet

Club Condominium Owners’

Assn. V. ... 600
Surratt, S. v. ... ... ... 602
Surrett, S. v. ... ... 331
Thompson v. Hiatt .......... .. 454
Thompson, S. v. ............... 331
Town of Knightdale v. Vaughn . 454
Trammell, S. v. ................ 602
Turner, S. v. ........... .. ..... 331
Umstead v. Rodenhizer ........ 331
Vaughn, Town of Knightdale v. 454

XXiv




CASES REPORTED WITHOUT PUBLISHED OPINION

PAGE
Vision Cable of North

Carolina, Lee v. ............. 190
Wagoner, S. v. .......... ... .. 333
Wagoner, Stubbs v. ....... ... .. 454
Wall, Inre .................... 453
Waller, S. v. .................. 331
Walnut Equipment Leasing Co.

v. Pizza Inn of Ahoskie ..... 333
Warren, S. v. ... ... L 333
Washington, Smith v. .......... 190
Watkins, Riddle v. ............. 329
Watts v. Bryant ............. .. 600

PaGE
Weatherford, S. v. ............. 760
Wharton, S. v. ................ 331
Wheeler v. Canipe ............. 333

White, S. v. ... 760

Whitley v. Hiatt ............... 454
Williams, S. v. ... ... 602
Williams, S. v. ... ............ 602
Williams, S. v. ................ 759

Winn Dixie Stores, Everett v. . 329

Woodell, S. v. ................. 331
Worsley, Freeman v. .......... 332
Worthy, S. vo ... 759
Wray, S. v. ... .. 331

XXv




GENERAL STATUTES CITED AND CONSTRUED

G.S.
1-52
1-52(1)
1-57
1-69.1
1-75.4

1-279.1
1-311
1A-1
1B-4(1)
6-19.1
8C-1
14-3(b)
14-7.1
1474
14-27.1(4)
14-27.3
14-32(a)
14-56

14-288.2
15A-534(c)
15A-622(c)
15A-701(al)
15A-903(d)
15A-904(a)
15A-923(e)
16A-1213
15A-1340.4(aX1)o

15A-1415(b)(6)
20-154
20-279.21(b)4)
20-279.21(e)

Martin v. Ray Lackey Enterprises, 349

Abram v. Charter Medical Corp. of Raleigh, 718
Martin v. Ray Lackey Enterprises, 349

Cherokee Home Demonstration Club v. Oxendine, 622

Liberty Finance Co. v. North Augusta
Computer Store, 279

Bunting v. Bunting, 294
Leonard v. Williams, 512
See Rules of Civil Procedure, infra
Cox v. Robert C. Rhein Interest, Inc., 584
Tay v. Flaherty, 51

See Rules of Evidence, infra
State v. Clemmons, 286
State v. Petty, 465

State v. Petty, 465

State v. Murphy, 33

State v. Cronan, 641

State v. Hunt, 43

State v. Riggs, 149

State v. Ellis, 591

State v. Hunt, 43

State v. Eliason, 313

State v. Moore, 217

State v. Lineberger, 307
State v. Lineberger, 307
State v. Lineberger, 307
State v. Hyder, 270

State v. Tilley, 588

State v. Riggs, 149

State v. Whitaker, 578
State v. Coats, 455

Church v. Greene, 675
Sproles v. Greene, 96

Sproles v. Greene, 96

xxvi




GENERAL STATUTES CITED AND CONSTRUED — Continued

G.5.

22-2

24-5
24-5(b)
25-2-103(1)
25-2-104(1)
25-2-105(1)
25-2-202

25-2-313

25-2-316
25-2-608
25-2-608(2)
25-2-714(2)
39-1.1
39-1.1(a)
39-24
Chapter 40A
40A-3(b)3)
41-2.1(a)
42-38
50-11(e)
50-13.2
50-13.5
50-20(f)
50A-3
50A-9
53-146.1
55-145

55-145(a)(1)
62-224
62-226
66-68
75-1.1

Brooks v. Hackney, 567

Sproles v. Greene, 96

Sproles v. Greene, 96

Sharrard, McGee & Co. v. Suz’s Software, Inc., 428
Goodman v. Wenco Management, 108

Goodman v. Wenco Management, 108

Muther-Ballenger v. Griffin
Electronie Consultants, Ine., 505

Muther-Ballenger v. Griffin
Electronic Consultants, Inec., 505

Goodman v. Wenco Management, 108

Allen v. Rouse Toyota Jeep, Inc., 737

Allen v. Rouse Toyota Jeep, Inc., 737

Sharrard, McGee & Co. v. Suz's Software, Inc., 428
Mason-Reel v. Simpson, 651

Mason-Reel v. Simpson, 651

Cherokee Home Demonstration Club v. Oxendine, 622
Town of Chapel Hill v. Burchette, 157

Town of Chapel Hill v. Burchette, 157

Napier v. High Point Bank & Trust Co., 390
Mudusar v. V. G. Murray & Co., 395

Harroff v. Harroff, 686

Kgrns v. Southern, 664

Kerns v. Southern, 664

Cohen v. Cohen, 334

Pheasant v. McKibben, 379

Pheasant v. McKibben, 379

Napier v. High Point Bank & Trust Co., 390

Liberty Finance Co. v. North
Augusta Computer Store, 279

Mony Credit Corp. v. Ultra-Funding Corp., 646
Harris v. Southern Railway Co., 373

Harris v. Southern Railway Co., 373

Cherokee Home Demonstration Club v. Oxendine, 622

Abram v. Charter Medical Corp. of Raleigh, 718

xxvii




GENERAL STATUTES CITED AND CONSTRUED — Continued

G.S.
97-10.2
97-10.2()
97-10.2(5)
97-12(1)
9718
97-24(a)
97-25
97-30
97-31
97-86
97-88
9791
105-149
105-267
126-4(11)
136-69
143-318.11
143-318.16 A(b)
150B-9
160A-77

160A-353(3)
160A-364.1

Braxton v. Anco Electrie, Inc., 635

Allen v. Rupard, 490

Allen v. Rupard, 490

Suggs v. Snow Hill Milling Co., 527

Forrest v. Pitt County Bd. of Education, 119
Parker v. Thompson-Arthur Paving Co., 367
Forrest v. Pitt County Bd. of Education, 119
Brookover v. Borden, Inc., 754

Brookover v. Borden, Inc., 754

Abels v. Renfro Corp., 186

Mullinax v. Fielderest Cannon, Inc., 248
Forrest v. Pitt County Bd. of Education, 119
Cohen v. Cohen, 334

47th Street Photo, Inc. v. Powers, 746

Bishop v. N.C. Dept. of Human Resources, 1756
Harris v. Southern Railway Co., 373

Coulter v. City of Newton, 523

Coulter v. City of Newton, 523

Whittington v. N.C. Dept. of Human Resources, 603

Pinehurst Area Realty, Inc. v.
Village of Pinehurst, 77

Town of Chapel Hill v. Burchette, 157

Pinehurst Area Realty, Inc. v.
Village of Pinehurst, 77

XX viii




Rule No.
402

404(b}

408

609(b)

614(b)
701

801(c)

Rule No.
T(b)1)

11
12(b)2)

12(b}6)
15(b)

17(a)
19(a)
23
42(b)
51(a)
52(aX1)
58

RULES OF EVIDENCE
CITED AND CONSTRUED

Marina Food Assoc., Inc. v.
Marina Restaurant, Ine., 82

State v. Cronan, 641
State v. Ross, 207
State v. Richardson, 240

Marina Food Assoc., Inec. v.
Marina Restaurant, Inc., 82

State v. Ross, 207
State v. Chandler, 706
State v. Chandler, 706
State v. Murphy, 33
State v. Love, 226
State v. Chandler, 706

RULES OF CIVIL PROCEDURE
CITED AND CONSTRUED

Tay v. Flaherty, 51
Kerns v. Southern, 664

Lexington Aerolina, Inc. v.
Murray Aviation, Inc., 254

Abram v. Charter Medical Corp. of Raleigh, 718

Marina Food Assoc., Ine. v.
Marina Restaurant, Inc., 82

Sharrard, McGee & Co. v. Suz's Software, Inc., 428
Martin v. Ray Lackey Enterprises, 349

Martin v. Ray Lackey Enterprises, 349

Perry v. Union Camp Corp., 168

Hoots v. Toms and Bazzle, 412

Ward v. McDonald, 359

Tay v. Flaherty, 51

Bunting v. Bunting, 294

Searles v. Searles, 723

XXIiX




RULES OF CIVIL PROCEDURE
CITED AND CONSTRUED— Continued

Rule No.
60(b) Pheasant v. McKibben, 379
Stevenson v. Stevenson, 750
60(b)1) Hayes v. Evergo Telephone Co., 474
CONSTITUTION OF UNITED STATES
CITED AND CONSTRUED
Amendment V Allen v. Rupard, 490
CONSTITUTION OF NORTH CAROLINA
CITED AND CONSTRUED
Art. 1, § 19 Allen v. Rupard, 490
Art. 11, § 23 N.C. Eastern Mun. Power Agency v.
Wake County, 693
RULES OF APPELLATE PROCEDURE
CITED AND CONSTRUED
Rule No.
3{c) Bunting v. Bunting, 294
9(c) Forrest v. Pitt County Bd. of Education, 119
10(b)1) State v. Williams, 567
10(b)(2) State v. Hunt, 43
12(a) Hale v. Leisure, 163
28(j) North Buncombe Assn. of Concerned
Citizens v. Rhodes, 24
34 Lowder v. All Star Mills, Inc., 322
35 ‘North Buncombe Assn. of Concerned

Citizens v. Rhodes, 24

XXX










CASES
ARGUED AND DETERMINED IN THE

COURT OF APPEALS

OF

NORTH CAROLINA

AT

RALEIGH

MARY MILLS LAWRENCE v. KERMIT W. LAWRENCE, JR.

No. 8917DC1119
(Filed 7 August 1990)

1. Divorce and Alimony § 30 (NCI3d)— classification of property
as separate —error —no gift intended to marital estate — remand
for determination

The trial court erred in determining that an 8.6 acre tract
of land was defendant’s separate property, since defendant
received the first one-half interest in the 8.6 acres by a parti-
tion deed between tenants in common, but the second one-half
interest in the tract was conveyed by a deed which named
plaintiff and defendant, as husband and wife, grantees and
it was therefore held by the parties as tenants by the entirety.
If no gift to the marital estate was intended at the time of
the conveyance, defendant must show this by clear, cogent,
and convincing evidence, and the case is remanded to deter-
mine if such evidence was presented.

Am Jur 2d, Divorce and Separation §§ 880, 888.
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LAWRENCE v. LAWRENCE
[100 N.C. App. 1 (1990)]

2. Divorce and Alimony § 30 (NCI3d) — use of separate property

to purchase tract— presumption of gift to marital estate not
rebutted

The trial court erred by relying on defendant’s use of
separate property to purchase a 24 acre tract to rebut the
presumption of a gift to the marital estate; moreover, the
trial court’s findings that the property was “ancestral,” that
plaintiff did not know its location, and her lack of testimony
that she understood that defendant intended to make a gift
were irrelevant to the issue of whether the property was
marital property.

Am Jur 2d, Divorce and Separation § 887.

. Divorce and Alimony § 30 (NCI3d)— marital and separate
property —source of funds approach improper

The trial court erred in using a source of funds approach
to determine what portion of a 56.6 acre tract was marital
property as opposed to separate property where defendant
used some separate property to acquire the land; it was titled
as entireties property; and defendant presented no evidence
to rebut the presumption that defendant intended a gift to
the marital estate.

Am Jur 2d, Divorece and Separation §§ 880, 888.

. Divorce and Alimony § 30 (NCI3d)— presumption of gift to
marital estate—burden of rebuttal on defendant

A deed to certain property which named as grantees de-
fendant’s partner and his wife and defendant and plaintiff as
husband and wife created in the couples tenancies by the en-
tirety, and the trial court erred in finding that plaintiff re-
ceived this property as a tenant in common; therefore, the
gift presumption arose, and the trial court’s finding that plain-
tiff never introduced any evidence that the buying and selling
of the real property was ever intended to be a part of the
parties’ marital estate was irrelevant, as defendant had the
burden of showing that no gift was intended at the time of
the conveyance.

Am Jur 2d, Diverce and Separation §§ 880, 888.



IN THE COURT OF APPEALS 3

LAWRENCE v. LAWRENCE
[100 N.C. App. 1 (1990))

5. Divorce and Alimony § 30 (NCI3d)— partnership during
marriage — classification of partnership property
Since the Court of Appeals has previously held that a
spouse’s interest in a professional partnership may be marital
property, it is uncontradicted that defendant’s partnership with
his uncle existed during the parties’ marriage, and the trial
court erred in classifying some of the partnership property,
the case is remanded for a reclassification of defendant’s share
of the partnership’s property.

Am Jur 2d, Divorce and Separation § 899.

6. Divorce and Alimony § 30 (NCI3d)— investment trust— part
marital and part separate property —findings proper —award
of full value to defendant improper

Where there was some evidence to support the trial court’s
finding that 61.8% of an investment trust was separate proper-
ty and the remaining 38.2% was marital property, the court’s
finding is binding on appeal, but the trial court erred in award-
ing the full value of the investment trust to defendant.

Am Jur 2d, Divorce and Separation § 889.

7. Divorce and Alimony § 30 (NCI3d)— education fund for
children — court’s imposition of trust in equitable distribution
action improper

The trial court was without authority to impose a trust
for the benefit of the parties’ children on an education fund
established by the parties, to appoint the parties as trustees,
and to order that the children pay income taxes due on the
fund, since only marital property is subject to distribution
by the court in an equitable distribution proceeding, and the
children were not parties to the action subject to the court’s
jurisdiction.

Am Jur 2d, Diverce and Separation § 1045.

8. Divorce and Alimony § 30 (NCI3d)— equitable distribution
action—conversion of marital funds by plaintiff during
marriage — finding improper

The trial court erred in determining that plaintiff had
converted certain marital funds to her own use during the
marriage and in treating the allegedly converted funds as part
of the marital estate in making its equitable distribution order,
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LAWRENCE v. LAWRENCE
[100 N.C. App. 1 (1990)]

since property is not part of the marital estate unless it is
owned by the parties on the date of separation, and defendant
did not prove that any of this money was used to purchase
assets which were owned by either of the parties on the date
of separation.

Am Jur 2d, Divorce and Separation § 892.
Judge GREENE concurs in the result.

APPEAL by plaintiff from judgment entered 18 April 1989 by
Judge Clarence W. Carter in SURRY County District Court. Heard
in the Court of Appeals 11 April 1990.

This is an equitable distribution action. Plaintiff argues that
the trial court erred in its classification of marital and separate
property. Defendant inherited various tracts of land and some money,
both before and after the marriage, and then bought or traded
inherited real estate and money for other tracts of land. Additional-
ly, some portions of the other tracts’ purchase prices were paid
with funds that were marital property. The real property acquired
was titled in both spouses’ names. The trial court found that the
majority of the real property was the husband’s separate property
since it was purchased with separate property and the husband
testified he did not intend to make a gift to the plaintiff. The
court also classified some certificates of deposit as non-marital prop-
erty but then purported to impose an “education trust” on the
funds. Additionally, the court found that during the parties’ twenty-
year marriage plaintiff had withdrawn in excess of $53,000 from
the parties’ joint bank accounts without accounting for that money.
The court used this finding as a distributional factor. Plaintiff appeals.

Davis & Harwell, by Fred R. Harwell, Jr., for plaintiff-appellant.
Franklin Smith for defendant-appellee.

EAGLES, Judge.

Plaintiff argues that the trial court erred in a number of respects.
First, plaintiff argues that the trial court’s classification of certain
property as the husband’s separate property was error. Second,
plaintiff asserts that the trial court erred in placing certain funds
in trust for the parties’ children and appointing the parties trustees.
Additionally, plaintiff asserts that the trial court erred in finding
that she converted marital property to her own use during the
































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































