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1. Appointed 1 August 1991 to replace H. Horton Rountree who retired 31 May
1991.

2. Appointed Chief Judge 1 August 1991 to replace Gilbert H. Burnett who retired
31 July 1991.

3. Appointed Chief Judge 25 April 1991 to replace Robert E. Williford who retired
31 March 1991.

4. Appointed 10 May 1991 to replace Alfred W. Kwasikpui who became Chief Judge.

5. Appointed 7 July 1991 to replace Floyd B. McKissick, Sr. who died 28 April 1991.

6. Appointed Chief Judge 1 September 1991 to replace George F. Bason who retired
31 August 1991.

7. Appointed Chief Judge 1 September 1991 to replace Abner Alexander who
retired 31 August 1991.

8. Resigned 31 March 1991.
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JAMES M. BRYSON, II, anp LOIS I. BRYSON, INDIVIDUALLY AND AS AD-
MINISTRATRIX OF THE ESTATE oF JAMES P. BrysoN, DECEASED v. RACHEL B.
SULLIVAN, INDIVIDUALLY AND AS ADMINISTRATRIX OF THE ESTATE oF MILLIE
P. BRYSON, DECEASED

No. 9019SC739
(Filed 5 March 1991)

1. Rules of Civil Procedure § 11 (NCI3d) — sanctions—attorney
fees —voluntary dismissal with prejudice
The trial eourt was not deprived of jurisdiction to deter-
mine the appropriateness of attorney fees under N.C.G.S.
§ 1A-1, Rule 11 or N.C.G.S. § 6-21.5 because the plaintiffs
filed a voluntary dismissal with prejudice. Attorney fee re-
quests under Rule 11 and N.C.G.S. § 6-21.5 raise collateral
issues which often require consideration by the trial court
after the action has been terminated, and a voluntary dismissal
does not deprive the court of jurisdiction to determine those
collateral issues. N.C.G.S. § 1A-1, Rule 41(a)1).

Am Jur 2d, Dismissal, Discontinuance, and Nonsuit § 39.

2. Rules of Civil Procedure § 11 (NCI3d)—~ sanctions —general
principles

The discretionary decision of whom to sanction generally

depends upon the type of sanctionable conduct which has oc-

1
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curred, namely law, fact, or improper purpose. In the absence
of proof that a reasonable person in the client’s position would
have been aware of Rule 11 legal deficiencies, the attorney
should bear the sole responsibility for submitting a pleading
or motion not warranted by law in violation of Rule 11. When
a client provides material facts to his lawyer that he should
have known were false or incomplete, and these facts are
used as a basis for the filing of a pleading, motion, or other
paper, the client is subject to sanctions. Generally, since the
lawyer exercises primary control over the litigation, the respon-
sibility for improper purpose violations should rest with the
lawyer. Whether the pleading was filed for an improper pur-
pose must be reviewed under an objective standard and, when
a complaint satisfies the law and fact prongs of a Rule 11
analysis, the complaint cannot be deemed to have been inter-
posed for an improper purpose.

Am Jur 2d, Damages § 616.

. Rules of Civil Procedure § 11 (NCI3d)— sanctions against
attorney —never requested

Defendants were not entitled to sanctions against plain-
tiffs’ attorney where the defendants never requested that the
trial court impose sanctions on the plaintiffs’ attorney nor
did the trial court upon its own initiative seek sanctions against
the plaintiffs’ attorney.

Am Jur 2d, Damages § 616.

. Rules of Civil Procedure § 11 (NCI3d)— sanctions against
client —legal bars to claims

The denial of sanctions against plaintiffs (the clients) based
upon knowledge of legal bars to the claims asserted was re-
manded for determination of whether plaintiffs undertook a
reasonable inquiry into the law and, based upon the results
of the inquiry, whether plaintiffs reasonably believed that their
complaint was warranted by existing law or a good faith argu-
ment for the extension, modification, or reversal of existing
law. Reliance on counsel by non-lawyers as to issues of law
is relevant, but not conclusive evidence on the issue of
reasonable inquiry.

Am Jur 2d, Damages § 616.
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5. Rules of Civil Procedure § 11 (NCI3d)— sanctions—against
client —improper purpose
A trial court order denying Rule 11 sanctions against
the client for filing a pleading for an improper purpose was
vacated and remanded where the trial court apparently deter-
mined that reliance on counsel precluded an order of sanctions
based upon improper purpose. While reliance on counsel is
relevant to the issue of purpose, it is not dispositive.

Am Jur 2d, Damages § 616.

6. Costs § 36 (NCI4th)— nonjusticiable case—attorney fees

The imposition of attorney fees under N.C.G.S. § 6-21.5
was remanded for determination of whether plaintiffs should
reasonably have been aware that their complaint contained
no justiciable issue of law where it was determined that the
complaint, when read in conjunction with the answer, does
not facially present any justiciable issue of law. The fact that
plaintiffs acted in good faith and upon advice of counsel is
insufficient.

Am Jur 2d, Damages § 616.

APPEAL by defendants from order filed 24 May 1990 in
RANDOLPH County Superior Court by Judge W. Steven Allen.
Heard in the Court of Appeals 16 January 1991.

Moser, Ogburn, Heafner, Schmidly & Wells, by John N. Ogburn,
Jr., and Stephen S. Schmidly, for plaintiff-appellees.

Wyatt Early Harris Wheeler & Hauser, by William E. Wheeler,
for defendant-appellants.

GREENE, Judge.

In this civil action, defendants appeal the denial of their re-
quest for attorney fees which they sought under both N.C.G.S.
§ 1A-1, Rule 11 (Rule 11) and N.C.G.S. § 6-21.5 (1986).

The evidence before the trial court revealed these relevant
facts: Defendant Rachel B. Sullivan (Rachel) is the daughter of
Millie P. Bryson (Millie). Plaintiff James M. Bryson, II (Mare) is
the grandson of Millie and the son of James P. Bryson (James)
and Lois I. Bryson (Lois). James died in December 1986 and Lois
was appointed administratrix of his estate. Millie suffered a stroke
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in August 1983 and from September 1983 to February 1987 she
lived with and was cared for by James (until his death), Lois and
Mare. From February 1987 to May 1989 Millie was cared for by
Rachel.

On 26 June 1987, Millie filed a claim against Mare, Lois, in-
dividually and as administratrix of the estate of James, and others
alleging that they had misappropriated and converted her property.
Millie was declared incompetent on 16 December 1987, and Rachel
was appointed her general guardian. This claim filed by Millie
was eventually settled on 24 April 1989 with the execution of
a consent decree. The parties executing the consent decree were
Rachel, as guardian for Millie, Lois, individually and as administratrix
of the estate of James, and Marc. McNeill Smith was the attorney
for Marc and Lois in her individual capacity and in her capacity
as administratrix of the estate of James.

The consent decree provided in pertinent part:

Any and all other claims, actions or causes of action which
any of the parties might have had or might have against any
of the other parties have been fully compromised, adjusted
and settled; no party has admitted or been adjudged of any
wrongdoing or fault on account of any matters alleged or which
might have been alleged in the Complaint or Answer; and
neither the plaintiff, her guardian or successor guardian, her
representative or estate, nor any of the defendants, his or
her representatives, successors or assigns, individually or in
any capacity, shall recover anything further of any other party
on account of anything occurring before the date of this
judgment.

Millie died intestate on 10 May 1989 and Rachel was appointed
administratrix of her estate. On 2 June 1989 Rachel sought and
received from the Clerk of Superior Court of Randolph County
an order allowing $14,400.00 as reimbursement to her for “room,
board and transportation” provided by Rachel to Millie from
December 1987 through May 1989. On 5 October 1989, Lois, as
administratrix of the estate of James, and Marc petitioned the
Clerk of Superior Court of Randolph County to set aside the award
to Rachel. The clerk denied the petition. On 22 November 1989,
Marc and Lois, in her individual capacity and in her capacity as
administratrix of the estate of James, filed a claim against Millie's
estate for services rendered to Millie from September 1983 through



























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































