NORTH CAROLINA
COURT OF APPEALS
REPORTS

VOLUME 160

19 AUGUST 2003

21 OCTOBER 2003

RALEIGH
2005




CITE THIS VOLUME
160 N.C. APP.



TABLE OF CONTENTS

Judges of the Court of Appeals . ....... .. ... ... ........ v
Superior Court Judges .......... .. ... ... . ... ... .. vii
District Court Judges . ...... ... .. xi
Attorney General . ......... ... ... i xvii
District AtEOITIEYS . . o\ oottt e e Xix
Public Defenders ........... ... . ... . . . i XX
Table of Cases Reported ........ ... ... . ... . ... ... ..... xxi
Table of Cases Reported Without Published Opinions ... .... Xxiv
General Statutes Cited . ........ ... ... . . i xxVii
North Carolina Constitution Cited ....................... xxviii
Rules of Evidence Cited .. ......... ... ... ..o, XXiX
Rules of Civil Procedure Cited .......................... XXix
Rules of Appellate Procedure Cited ...................... XXix
Opinions of the Court of Appeals . ....................... 1-710

Order Adopting Amendments to Rule 3.1 of the General
Rules Of Practice For The Superior and District
Courts Supplemental To The Rules of Civil Procedure .... 712

Order Adopting Amendments to the Rules Implementing
Statewide Mediated Settlement Conferences in
Superior Court Civil Actions .. .............. ... .. ..... 716

Order Adopting Amendments to the Rules Implementing
Settlement Procedures in Equitable Distribution

and Other Family Financial Cases ..................... 759
Headnote IndexX . . . o oo v oot e et e 793
Word and Phrase Index .. ...... ... .. 828

iii




This volume is printed on permanent, acid-free paper in compliance
with the North Carolina General Statutes.

iv



THE COURT OF APPEALS
OF
NORTH CAROLINA

Chief Judge
SIDNEY S. EAGLES, JR.

Judges

JAMES A. WYNN, JR. JOHN M. TYSON
JOHN C. MARTIN WANDA G. BRYANT
LINDA M. McGEE ANN MARIE CALABRIA
PATRICIA TIMMONS-GOODSON RICHARD A. ELMORE
ROBERT C. HUNTER SANFORD L. STEELMAN
J. DOUGLAS McCULLOUGH MARTHA GEER
ROBIN E. HUDSON ERIC L. LEVINSON

Emergency Recalled Judges
DONALD L. SMITH
JOSEPH R. JOHN, SR.
JOHN B. LEWIS, JR.

Former Chief Judges
R. A. HEDRICK
GERALD ARNOLD
Former Judges
WILLIAM E. GRAHAM, JR. SARAH PARKER
JAMES H. CARSON, JR. ELIZABETH G. McCRODDEN
JAMES M. BALEY, JR. ROBERT F. ORR
DAVID M. BRITT SYDNOR THOMPSON
J. PHIL CARLTON CLIFTON E. JOHNSON
BURLEY B. MITCHELL, JR. JACK COZORT
RICHARD C. ERWIN MARK D. MARTIN
EDWARD B. CLARK JOHN B. LEWIS, JR.
HARRY C. MARTIN CLARENCE E. HORTON, JR.
ROBERT M. MARTIN JOSEPH R. JOHN, SR.
CECIL J. HILL ROBERT H. EDMUNDS, JR.
E. MAURICE BRASWELL JAMES C. FULLER
WILLIS P. WHICHARD K. EDWARD GREENE
JOHN WEBB RALPH A. WALKER
DONALD L. SMITH HUGH B. CAMPBELL, JR.
CHARLES L. BECTON ALBERT S. THOMAS, JR.

ALLYSON K. DUNCAN LORETTA COPELAND BIGGS



Administrative Counsel

FRANCIS E. DAIL

Clerk
JOHN H. CONNELL

OFFICE OF STAFF COUNSEL

Director
Leslie Hollowell Davis

Assistant Director
Daniel M. Horne, Jr.

Staff Attorneys

John L. Kelly
Shelley Lucas Edwards
Brenda D. Gibson
Bryan A. Meer
David Alan Lagos

ADMINISTRATIVE OFFICE OF THE COURTS

Director
Ralph A. Walker

Assistant Director
David F. Hoke

APPELLATE DIVISION REPORTER
Ralph A. White, Jr.

ASSISTANT APPELLATE DIVISION REPORTERS
H. James Hutcheson
Kimberly Woodell Sieredzki



DISTRICT

6A
6B
TA
7B
7BC

3B

4A

4B

8A
8B

9A
10

14

15A

TRIAL JUDGES OF THE GENERAL
COURT OF JUSTICE

SUPERIOR COURT DIVISION

JUDGES
First Division

J. RICHARD PARKER

JERRY R. TILLETT

WiLLiam C. GRIFFIN, JR.

W. RusseLL DUKE, JR.
CLIFTON W. EVERETT, JR.
ALMA L. HINTON

Cy A. GRANT, SR.

QUENTIN T. SUMNER
MicToN F. (ToBy) FiTcH, JR.
FraNK R. BROWN

Second Division

BENJAMIN G. ALFORD
KeNNETH F. CROW
JonN E. NOBLES, Jr.1
RUSSELL J. LANIER, JR.
CHARLES H. HENRY
ERNEST B. FULLWOOD
W. ALLEN COBB, JR.
Jay D. HOCKENBURY
PauL L. JONES

JERRY BRASWELL

Third Division

RoBERT H. HOBGOOD
Hesry W. HigHT, JrR.

W. OsMOND SMITH III
DoNaLD W. STEPHENS
NARLEY L. CASHWELL
ABRAHAM P. JONES
Howarp E. MANNING, JR.
EvELYN W. HILL

MiCHAEL R. MORGAN?
ORLANDO F. HUDSON, JR.
A. LEON STANBACK, JR.
RONALD L. STEPHENS
KENNETH C. TITUS

J. B. ALLEN, JR.

JAMES CLIFFORD SPENCER, JR.

vii

ADDRESS

Manteo
Manteo
Williamston
Greenville
Greenville
Halifax
Windsor
Rocky Mount
Wilson
Tarboro

New Bern
New Bern
Greenville
Kenansville
Jacksonville
Wilmington
Wilmington
Wilmington
Kinston
Goldsboro

Louisburg
Henderson
Yanceyville
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Durham
Durham
Durham
Durham
Burlington
Burlington



DISTRICT

15B

11A
11B
12

13

16A
16B

17A

17B

18

19B

21

23

19A
19C
20A
20B

22

25A

25B

26

JUDGES

WADE BARBER
CaRrL Fox3

Fourth Division

FRrRANKLIN F. LANIER
KNox V. JENKINS, JR.
E. LYNN JOHNSON
GREGORY A. WEEKS
JACK A. THOMPSON
JAMES F. AMMoNSs, Jr.
WiLLiaM C. GORE, Jr.
OLa M. LEwIs

B. Cralg ELLIs
ROBERT F. FLOYD, JR.
GARY L. LOCKLEAR

Fifth Division

MELZER A. MORGAN, JR.
EpwWIN GRAVES WILSON, JR.
A. MosEs MASSEY

ANDY CROMER

W. DOuGLAS ALBRIGHT
CATHERINE C. EAGLES
HENRY E. FRYE, JR.
LiNDsAY R. Davis, Jr.
JoHN O. Cralg III
JAMES M. WEBB

VANCE BRADFORD LoNnG#4
JubpsoN D. DERAMUS, Jr.
WiLLIAM Z. WooD, JR.

L. Topp BURKE

RonALD E. SpIVEY
MicHAEL E. HELMS

Sixth Division

W. ERWIN SPAINHOUR
LARRY G. FORD
MicHAEL EARLE BEALE
StsanN C. TAYLOR

W. Davip LEE

Magrk E. Krass
KIMBERLY S. TAYLOR
CHRISTOPHER COLLIER

Seventh Division

BevERLY T. BEAL
RoBERT C. ERVIN
TIMOTHY S. KINCAID
NATHANIEL J. POOVEY
ROBERT P. JOHNSTON

viii

ADDRESS

Chapel Hill
Chapel Hill

Buies Creek
Smithfield
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Whiteville
Southport
Laurinburg
Lumberton
Pembroke

Wentworth

Eden

Mt. Airy

King

Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Whispering Pines
Asheboro
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
North Wilkesboro

Concord
Salisbury
Wadesboro
Monroe
Monroe
Lexington
Hiddenite
Mooresville

Lenoir
Lenoir
Hickory
Hickory
Charlotte



DISTRICT

27A

278

24

28

29

30A
30B

JUDGES ADDRESS
W. ROBERT BELL Charlotte
RICHARD D). BONER Charlotte
J. GENTRY CAUDILL Charlotte
DaviD S. CAYER Charlotte
YvONNE Evans Charlotte
LiINwoDD O. FausT® Charlotte
JESSE B. CALDWELL III Gastonia
TmMOTHY L. PATTI Gastonia
FORREST DONALD BRIDGES Shelby
JAMES W. MORGAN Shelby
FEighth Division
JaMEs L. BAKER, JR. Marshall
CHARLES PHILLIP GINN Marshall
DENNIS JAY WINNER Asheville
RoNaLD K. PAYNE Asheville
Zoro J. GUICE, JR. Rutherfordton
LAURA J. BRIDGES® Marion
JAMES U. DowNs Franklin
JANET MARLENE HYATT Waynesville
SPECIAL JUDGES
KARL ADKINS? Charlotte
STEVE A. BaLoG Burlington
ALBERT Diaz Charlotte
RICHARD L. DOUGHTON Sparta
THOMAS D. HAIGWOOD Greenville
JaMEs E. HARDIN, JR.8 Durham
D. JAcK Hooks Whiteville
JAcKk W. JENKINS Raleigh
JouNn R. JoLwy, JR. Raleigh
CHARLES C. Lamm, JR.® Boone
RipLEY E. RAND Raleigh
JOHN W. SmiTH!0 Wilmington
BEN F. TENNILLE Greensboro
GaARY TrRawICK, JR. Burgaw
EMERGENCY JUDGES
HENRY V. BARNETTE, JR. Raleigh
ANTHONY M. BRANNON Durham
STAFFORD G. BuLLock!! Raleigh
ROBERT M. BURROUGHS Charlotte
GILES R. CLARK Elizabethtown
C. PRESTON CORNELIUS Mooresville
JaMES C. Davis Concord
WiLLiaM H. FREEMAN Winston-Salem
HowaRrD R. GREESON, JR. Greensboro

ix




DISTRICT JUDGES ADDRESS
CLARENCE H. HorToN!2 Kannapolis
DoxaLDb M. JAcoBS Goldsboro
RoOBERT W. KIRBY Cherryville
CHARLES C. Lamy, Jr.13 Boone
JaMEs E. LANNING Charlotte
ROBERT D. LEWIS Asheville
JaMEs D. LLEWELLYN Kinston
JERRY CASH MARTIN King
PeTER M. McHUGH Reidsville
F. FETZER MILLS Wadesboro
HERBERT O. PHiLLIPS IIT Morehead City
JAMES E. Racax III Oriental
J. MILTON READ, JR. Durham
JuLits Rousseat, Jr. North Wilkesboro
THOMAS W. SEAY, JR. Spencer
CLAUDE S. SITTON Morganton
JaMES R. VosSBURGH Washington
RuUssELL G. WALKER, Jr.14 Asheboro

RETIRED/RECALLED JUDGES

C. WALTER ALLEN Fairview
HARVEY A. LUPTON Winston-Salem
LESTER P. MARTIN, JR. Mocksville
HotrLis M. OWENS, JR. Rutherfordton

SPECIAL EMERGENCY JUDGES

MaRrvIN K. GRAY Charlotte
HowaRD R. GREESON, JR. High Point
JosEPH R. Jony, Sr. Raleigh
JouN B. LEwis, Jr. Farmville
Dox~aLD L. SMITH Raleigh

de 00 DO —

N o o

©

. Appointed and sworn in 18 May 2005.
. Elected and sworn in 1 January 2005 to replace Stafford C. Bullock who retired 31 December 2004,
. Appointed and sworn in 23 March 2005.
. Appointed and sworn in 20 April 2005 to replace Russell G. Walker, Jr., who retired 31 December 2004.
. Elected and sworn in 1 January 2005 to replace Marcus L. Johnson who retired 31 December 2004.

. Elected and sworn in 3 January 2005.

. Appointed and sworn in 28 January 2005.
. Appointed and sworn in 27 April 2005.

. Retired 31 December 2004.

10.

Appointed and sworn in 20 January 2005 to replace Clarence E. Horton, Jr. who retired 31 December 2004,

. Appointed and sworn in 28 January 2005.
12.
13.
14.

Appointed and sworn in as Emergency Judge 2 January 2005.
Appointed and sworn in as Emergency Judge 1 January 2005,
Appointed and sworn in as Emergency Judge 3 January 2005.
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DISTRICT

1

3A

3B

6A

6B

DISTRICT COURT DIVISION

JUDGES

GRAFTON G. BEAMAN (Chief)
C. CHRISTOPHER BEAN

J. CARLTON COLE

EDGAR L. BARNES

AMBER MALARNEY

JaMES W. Harpison (Chief)
SAMUEL G. GRIMES
MICHAEL A. PauL

REGINA ROGERS PARKER
DaviD A. LEEcH (Chief)
PatrICiA GWYNETT HILBURN
JosEPH A. BLICK, JR.

G. GALEN BRADDY

CHARLES M. VINCENT

JERRY F. WapDELL (Chief)
CHERYL LYNN SPENCER
PauL M. QUINN

KAREN A. ALEXANDER
PETER MACK, JR.

LEONARD W, THAGARD (Chief)
WAYNE G. KIMBLE, JR.

PAUL A. HARDISON

WiLLiaM M. CAMERON 11T
Louss F. Foy, Jr.

SARAH COWEN SEATON
CAROL A. JONES

HENRY L. STEVENS IV

JoHN J. CARROLL III (Chief)
J. H. CorPENING II

SHELLY S. HoLT

REBECCA W. BLACKMORE
JaMEs H. Faison II1
SANDRA CRINER!

PuyLLis M. GORHAM?
RICHARD RUSSELL Davis3
HaroLb PauL McCoy, Jr. (Chief)
W. TURNER STEPHENSON 1T
ALFRED W. Kwasikpul (Chief)
THOMAS R. J. NEWBERN
WiLLIAM ROBERT LEWIS 11
JOHN L. WHITLEY (Chief)
JOSEPH JOHN HARPER, JR.
JOHN M. BrITT

PELL C. COOPER

ROBERT A. EVANS

WILLIAM G. STEWART
WiLLIAM CHARLES FARRIS
JosepH E. SETZER, JR. (Chief)
Davip B. BRANTLEY

LONNIE W. CARRAWAY

R. LESLIE TURNER

ROSE VAUGHN WILLIAMS
ELiZABETH A. HEATH

Xi

ADDRESS

Elizabeth City
Edenton
Hertford
Manteo
Wanchese
Williamston
Washington
Washington
Washington
Greenville
Greenville
Greenville
Greenville
Greenville
New Bern
New Bern
New Bern
New Bern
New Bern
Clinton
Jacksonville
Jacksonville
Richlands
Pollocksville
Jacksonville
Kenansville
Kenansville
Wilmington
Wilmington
Wilmington
Wilmington
Wilmington
Wilmington
Wilmington
Wilmington
Halifax
Halifax
Jackson
Aulander
Winton
Wilson
Tarboro
Tarboro
Nashville
Rocky Mount
Wilson
Wilson
Goldsboro
Goldsboro
Goldsboro
Kinston
Goldsboro
Kinston




DISTRICT

9

9A

10

11

12

13

14

15A

JUDGES

CHARLES W. WILKINSON, JR. (Chief)
J. LARRY SENTER

H. WELDON LLOYD, JR.
DANIEL FREDERICK FINCH

J. HENRY BANKS

GAREY M. BALLANCE

JoHN W. Davis4

MARK E. GaLLoway (Chief)
L. MICHAEL GENTRY

Joyce A. HamiLton (Chief)
JaMes R. FuLiwoop

ANNE B. SALISBURY
ROBERT BLACKWELL RADER
PauL G. GESSNER

Avice C. STUBBS

KrisTIN H. RuTH

Cralc CROOM

Kris D. BAILEY

JENNIFER M. GREEN
Monica M. BoUsMAN

JANE POWELL GRAY

DoNNA S. STROUD?

DEBRA ANN SMITH SASSERS
JENNIFER JANE KNOX7
ALBERT A. CORBETT, Jr. (Chief)
Marcia K. STEWART
JACQUELYN L. LEE

Jmmmy L. LoVE, JR.

ADDIE M. HARRIS-RAWLS
GEORGE R. MURPHY
REssON O. FaIrcLoTH 11
JaMES B. ETHRIDGES

A. ELizaBeTH KEEVER (Chief)
JOHN S. HAIR, JR.

ROBERT J. STIEHL III
EDwarD A. PONE

C. EDWARD DONALDSON
KiMBRELL KELLY TUCKER
Joun W. DICKSON

CHERI BEASLEY

DoucaLd CLARK, JR.

JERRY A. JoLLY (Chief)
NAPOLEON B. BAREFOOT, JR.
THOMAS V. ALDRIDGE, JR.
NaNcy C. PHILLIPS
DougLas B. SASSER
MARION R. WARREN

ELAINE M. O’NEAL (Chief)
RICHARD G. CHANEY

Cralc B. BRowN

ANN E. McKowN

Marcia H. MOREY

James T. HILL

JaMmEs K. ROBERsON (Chief)
ERNEST J. HARVIEL
BRADLEY REID ALLEN, SR.

ADDRESS

Oxford
Franklinton
Henderson
Oxford
Henderson
Pelham
Henderson
Roxboro
Pelham
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Smithfield
Smithfield
Sanford
Sanford
Clayton
Smithfield
Lillington
Lillington
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Tabor City
Supply
Whiteville
Elizabethtown
Whiteville
Exum
Durham
Durham
Durham
Durham
Durham
Durham
Graham
Graham
Graham




DISTRICT

15B

16A

16B

17A

17B

18

19A

19B

19C

20

21

JUDGES

G. WAYNE ABERTHANY10
JosepH M. BUCKNER (Chief)
ALONZO BROWN COLEMAN, JR.
CHARLES T. L. ANDERSON

M. PaTrICIA DEVINE

WARREN L. Pare (Chief)
WILLIAM G. MCILWAIN
RICHARD T. BROWN

J. STANLEY CARMICAL (Chief)
HERBERT L. RICHARDSON
JonN B. CARTER, JR.
WILLIAM JEFFREY MOORE
JAMES GREGORY BELL
RICHARD W. STONE (Chief)
FREDRICK B. WILKINS, JR.
Oris M. OLiver (Chief)
CHARLES MITCHELL NEAVES, JR.
SPENCER Gray KeY, Jr.
MARK HAUSER BaDGET!L
JosepH E. TURNER (Chief)
LAWRENCE MCSWAIN

WENDY M. ENoCHS

SuUSAN ELIZABETH Bray
PATRICE A. HINNANT

A. ROBINSON HASSELL

H. THOMAS JARRELL, JR.
SusaN R. Burch

THERESA H. VINCENT
WiLLiaM K. HUNTER

LINDA VALERIE LEE FaLLs!2
SHERRY FOWLER ALLOWAY!3
WiLLIAM G. HaMBY, JR. (Chief)
DoNNA G. HEDGEPETH JOHNSON
MicHAEL KNOX

MARTIN B. MCGEE

WILLIAM M. NEELY (Chief)
VANCE B. LonG

MICHAEL A. SABISTON
JAYRENE RUSSELL MANESS
LEE W. GaviN

ScotrT C. ETHERIDGE
CHARLES E. BrowN (Chief)
WiLLiaM C. KLUTTZ, JR.

BETH SPENCER DIXON

KeviN G. EDDINGER

TanYA T. WALLACE (Chief)
JOSEPH J. WILLIAMS
CHRISTOPHER W. BRAGG
KEVIN M. BRIDGES

Lisa D. THACKER

HUNT GWYN

ScoTt T. BREWER

WiLLiam B. RENGoLD (Chief)
CHESTER C. Davis

WIiLLIAM THOMAS GRAHAM, JR.
VICTORIA LANE ROEMER

xiii

ADDRESS

Graham
Hillsborough
Hillsborough
Hillsborough
Hillsborough
Raeford
Wagram
Laurinburg
Lumberton
Lumberton
Lumberton
Pembroke
Lumberton
Wentworth
Wentworth
Dobson
Elkin

Elkin

Elkin
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
High Point
Greensboro
Greensboro
Greensboro
Greensboro
Greenshoro
Concord
Concord
Concord
Concord
Asheboro
Asheboro
Troy
Carthage
Asheboro
Asheboro
Salisbury
Salisbury
Salisbury
Salisbury
Rockingham
Monroe
Monroe
Albemarle
Wadesboro
Monroe
Albemarle
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem




DISTRICT JUDGES ADDRESS

LaURIE L. HUTCHINS Winston-Salem
Lisa V. L. MENEFEE Winston-Salem
LAWRENCE J. FINE Winston-Salem
DENISE S. HARTSFIELD Winston-Salem
GEORGE BEDSWORTH!4 Winston-Salem
22 WaYNE L. MicHAEL (Chief)15 Lexington
JAMES M. HONEYCUTT Lexington
Jimmy L. MYERS Mocksville
L. DALE GRAHAM Taylorsville
JULIA SHUPING GULLETT Mooresville
THEODORE S. ROYSTER, JR. Lexington
AprIL C. WooD Statesville
MaRrY F. COVINGTON Mocksville
H. THoMAS CHURCH!6 Statesville
23 EDGAR B. GREGORY (Chief) Wilkesboro
Davip V. BYrRD Wilkesboro
JEANIE REAVIS HOUSTON Wilkesboro
MITCHELL L. MCLEAN Wilkesboro
24 ALEXANDER LYERLY (Chief) Banner Elk
WiLLIAM A. LEAVELL TIT Bakersville
KYLE D. AUSTIN Pineola
R. GREGORY HORNE!7 Mars Hill
25 RoBERT M. BraDpY (Chief) Lenoir
GREGORY R. HAYES Hickory
L. SUZANNE OWSLEY Hickory
C. THOMAS EDWARDS Morganton
BUFORD A. CHERRY Hickory
SHERRIE WATSON ELLIOTT Hickory
JouN R. MULL Hickory
Amy R. SIGMON Hickory
26 FriTz Y. MERCER, JR. (Chief) Charlotte
YvONNE M. EvaNs Charlotte
H. WiLLIAM CONSTANGY Charlotte
JANE V. HARPER Charlotte
PuiLLip F. HOWERTON, JR. Charlotte
ELIZABETH M. CURRENCE Charlotte
RICKYE MCKOY-MITCHELL Charlotte
Lisa C. BELL Charlotte
Lovis A. TrRoscH, JR. Charlotte
REGAN A. MILLER Charlotte
NANCY BLACK NORELL! Charlotte
Hucn B. LEwis Charlotte
AvriIL U. Sisk Charlotte
NATHANIEL P. PROCTOR Charlotte
BECKY THORNE TIN Charlotte
BEN S. THALHEIMER Charlotte
HucH B. CAMPBELL, JR. Charlotte
THOMAS MOORE, JR. Charlotte
N. Topp OWENS!® Charlotte
27A DexNNIs J. REDWING (Chief) Gastonia
Joyce A. BROWN Belmont
ANGELA G. HoYLE Gastonia
Jou~N K. GREENLEE Gastonia
JAMES A. JACKSON Gastonia
RaLpH C. GINGLES, JR. Gastonia
THOMAS GREGORY TAYLOR . Belmont

Xiv




DISTRICT

27B

28

29

30

JUDGES ADDRESS

LARRY JAMES WILSON (Chief) Shelby

ANNA F. FOSTER Shelby

K. DEAN BLAcK Denver

CHARLES A. HORN, Sr. Shelby

GARY S. CasH (Chief) Asheville

PETER L. Ropa Asheville

SHIRLEY H. BROWN Asheville

REBECCA B. KNIGHT Asheville

MaRrvIN P. PopE, Jr. Asheville

PaTrIiciA A. KAUFMANN Asheville

RoBERT S. CILLEY (Chief) Pisgah Forest

Mark E. POWELL Hendersonville

Davip KENNEDY Fox Hendersonville

C. RanDY PooL Marion

ATHENA F. BrOOKS!9 Cedar Mountain

LAURA ANNE POWELLZ0 Hendersonville

Danyy E. Davis (Chief) Waynesville

STEVEN J. BRYANT Bryson City

RicHLyN D. HoLr Waynesville

BRADLEY B. LETTS Sylva

MonicA HAYES LESLIE Waynesville
EMERGENCY JUDGES

ABNER ALEXANDER
CLAUDE W. ALLEN, JR.
PHILIP W. ALLEN

E. BUrT Avcock, JR.
SARAH P. BAILEY

Lowry M. BETTS
RonaLD E. BoGLE
DoONALD L. BOONE

JaMmEs THOMAS BoweN II12!
JOYCE A. BROWN
DAPHENE L. CANTRELL
SAMUEL CATHEY22

SoL G. CHERRY

WILLIAM A. CHRISTIAN
SPENCER B. EnNIS

J. PATRICK EXUM

J. KEATON FONVIELLE
THOMAS G. FOSTER, JR.23
EARL J. FOWLER, JR.24
GEORGE T. FULLER
RODNEY R. GOODMAN
ApaM C. GRANT, Jr.25
LAWRENCE HAMMOND, JR.
ROBERT L. HARRELL
JAMES A. HARRILL, JR.
PATTIE S. HARRISON
RoranDp H. HAYES
RoBERT E. HODGES
ROBERT W. JOHNSON

Winston-Salem
Oxford
Reidsville
Greenville
Rocky Mount
Pittsboro
Raleigh

High Point
Lincolnton
Belmont
Charlotte
Charlotte
Fayetteville
Sanford
Graham
Kinston
Shelby
Greensboro
Asheville
Lexington
Kinston
Concord
Asheboro
Asheville
Winston-Salem
Roxboro
Winston-Salem
Morganton
Statesville




DISTRICT JUDGES ADDRESS
WiLLIaM G. JONES Charlotte
LiLLIAN B. JORDAN Asheboro
ROBERT K. KEIGER Winston-Salem
Jack E. KLass Lexington
WiLLiam C. LawTon26 Raleigh
C. JEROME LEONARD, JR. Charlotte
EDMUND LowE High Point
JAMES E. MARTIN Ayden
Epwarp H. McCormIck2? Lillington
J. BRUCE MORTON Greensboro
DonNaLp W. OVERBY Raleigh
L. W. Pavng, JR. Raleigh
STANLEY PEELE Chapel Hill
MARGARET L. SHARPE Winston-Salem
RUSSELL SHERRILL III Raleigh
CATHERINE C. STEVENS Gastonia
J. KENT WASHBURNZ8 Graham

RETIRED/RECALLED JUDGES
WiLLiam A. CREECH Raleigh
T. Yates DoBsoN, JR. Smithfield
ROBERT T. GASH Brevard
HARLEY B. GASTON, JR. Gastonia
WALTER P. HENDERSON Trenton
Erron C. PRIDGEN Smithfield
SAMUEL M. TATE Morganton
1. Elected and sworn in 6 December 2004.
2. Appointed and sworn in 2 March 2005.
3. Appointed and sworn in 7 March 2005 to replace John W. Smith who was appointed as Superior Court Special

Judge.

. Elected and sworn in 2 December 2004.

. Elected and sworn in 2 December 2004 to replace William C. Lawton who retired 20 November 2004,

. Elected and sworn in 6 December 2004.

. Elected and sworn in 6 December 2004.

. Elected and sworn in 6 December 2004 to replace Edward H. McCormick who retired 5 December 2004.
. Appointed Chief Judge 17 December 2004 to replace J. Kent Washburn who retired 30 November 2004.
. Elected and sworn in 6 December 2004.

. Elected and sworn in 6 December 2004,

. Elected and sworn in 6 December 2004 to replace Thomas G. Foster who retired 30 November 2004.

. Elected and sworn in 6 December 2004 to replace William Daisy who resigned 31 August 2004.

. Appointed and sworn in 28 February 2005.

. Appointed Chief Judge and sworn in 1 February 2005 to replace Samuel Cathey who retired 1 February 2005.
. Appointed and sworn in 15 April 2005.
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JEFFREY R. KENNEDY, D.D.S., PA. v. K. CARROLL KENNEDY AND
JERRE KENNEDY

No. COA02-1198
(Filed 19 August 2003)

1. Appeal and Error— appealability—denial of preliminary

injunction—substantial rights affected

The denial of a preliminary injunction to enforce a covenant
not to compete was interlocutory but reviewable on appeal
because substantial rights were affected.

. Parties— dental practice—enforcement of covenant not to
compete—standing of corporate entity

The trial court correctly refused to find that plaintiff profes-
sional corporation was not the proper party in interest and
lacked standing to enforce a purchase agreement for a dental
practice which included a covenant not to compete. The evi-
dence of an assignment of rights and obligations to plaintiff-cor-
poration was sufficient, and nothing in the record contradicts
evidence that plaintiff-corporation had rights and obligations
under the agreement. Moreover, plaintiff has shown a likelihood
of success in establishing that defendants are estopped from
denying the validity of the assignment because employment ben-
efits were accepted from plaintiff.
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3. Injunctions— grounds—de novo appellate review

A preliminary injunction will be issued only if plaintiff is
able to show the likelihood of success on the merits and if plain-
tiff is likely to sustain irreparable loss without the injunction or if
the injunction is necessary for the protection of plaintiff’s rights
during the course of litigation. Appellate review is de novo and
the appellate court is not bound by the trial court’s findings of
fact but may weigh the evidence anew and enter its own findings
and conclusions.

. Employer and Employee— covenants not to compete—
elements

Covenants not to compete restrain trade and are scrutinized
strictly. To be enforceable, they must be in writing, based upon
valuable consideration, reasonably necessary for the protec-
tion of legitimate business interests, reasonable as to time and
territory, and not otherwise against public policy. At the time
the contracts containing the covenants are entered, both par-
ties must apparently regard the restrictions as reasonable and
desirable.

. Employer and Employee— covenant not to compete—den-
tistry—time and place—reasonable

A covenant not to compete restricting the practice of den-
tistry was reasonable as to time and place where it covered only
a 15 mile radius and applied for only three years flowing the den-
tist’s departure from the practice.

. Employer and Employee— covenant not to compete—
dentistry—no solicitation of patients or employees—
reasonable

A covenant not to compete restricting a dentist leaving a
practice from employing plaintiff’'s employees and from soliciting
patients was reasonable. The restriction does not cause substan-
tial harm to the public health; at most, it merely inconveniences
dental patients. Prohibiting the solicitation and hiring of plain-
tiff’'s employees for a three-year period does not violate public
policy in that protection of customer relationships and goodwill
is well recognized as a legitimate protectable interest of the
employer.
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7. Contracts— novation—purchase agreement for dental
practice—no clear intent to substitute new agreement

There was no evidence of a clear intent that a new agreement
be substituted for a purchase agreement for a dental practice.
The parties simply agreed that they would no longer work
together, an option specifically contemplated by the agreement.

8. Dentists— purchase agreement for practice—not breached
or repudiated

The trial court erred by finding that a professional corpora-
tion for practicing dentistry breached a purchase agreement by
failing to pay defendants what they were due, unilaterally chang-
ing the method of compensation, and terminating one of the
defendants. The trial court also erred by finding that plaintiff
repudiated the agreement.

9. Injunctions— preliminary—de novo review by Court of
Appeals—evidence for issuance not sufficient
The evidence on a motion for a preliminary injunction to
enforce a covenant not to compete among dentists was not suffi-
cient for issuance of the injunction. The issue was not reached by
the trial court and was reviewed de novo by the Court of Appeals.

Judge TYSON concurring in part and dissenting in part.

Appeal by plaintiff from order entered 6 June 2002 by Judge Wade
Barber in Orange County Superior Court. Heard in the Court of
Appeals 11 June 2003.

Tuggle Duggins & Meschan, PA., by J. Reed Johnston, Jr., Denis
E. Jacobson and Amanda L. Fields, for plaintiff-appellant.

Law Offices of Thomas H. Stark, by Thomas H. Stark, for
defendant-appellees.

MARTIN, Judge.

Jeffrey R. Kennedy, D.D.S., PA. (“plaintiff”) appeals from an order
denying its motion for preliminary injunction. We reverse and remand
for entry of an order granting the preliminary injunction.

Plaintiff is a dental practice located in Chapel Hill, North
Carolina and owned by Jeffrey R. Kennedy, D.D.S. (“Jeff”). Defend-
ant K. Carroll Kennedy, D.D.S. (“Carroll”) formed the practice in
1967. In 1984, Carroll hired Jeff, his nephew. In 1992, Carroll sold Jeff
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a one-half interest in the practice for $250,000. Carroll and Jeff there-
after worked together as partners for five years. During that time, the
practice hired an associate dentist, defendant Jerre Kennedy, D.D.S.
(“Jerre™), Carroll’s niece and Jeff’s first cousin. On 31 July 1996,
Carroll sold his remaining interest in the practice to Jeff for $250,000
through an Asset Purchase Agreement. The Asset Purchase
Agreement incorporated several exhibits into the agreement, includ-
ing a restrictive covenant agreement, which included a covenant not
to compete, and a provider agreement, which governed Carroll’s pro-
vision of dental services within the practice (collectively, “the
Purchase Agreement”). The Purchase Agreement provided for an ini-
tial five-year non-termination period wherein Carroll’s employment
could be terminated only for cause. After the five-year period, Carroll
could be terminated for any reason with 90 days prior written notice.
The restrictive covenant agreement would continue in full force and
effect in the event the provider agreement were terminated without
cause following the initial five-year non-termination period.

As part of the restrictive covenant agreement, Carroll agreed not
to open a dentistry practice within a fifteen mile radius of the prac-
tice located at 123 W. Franklin Street, Chapel Hill for a period com-
mencing with the sale of the practice on 31 July 1996 and ending three
years after Carroll ceased employment with plaintiff. The Purchase
Agreement allowed Jeff to assign the agreement to a professional cor-
poration or partnership, provided the assignee executed a guaranty to
the effect that it would be jointly and severally liable with Jeff under
the Purchase Agreement.

In August 2001, shortly after expiration of the five-year non-
termination period, Jeff approached Carroll and informed him that he
wanted Carroll to work a more regimented schedule as an employee
of the practice. Carroll did not desire to do so, and the two mutually
agreed to disassociate. In October 2001, plaintiff provided Carroll
written confirmation of the parties’ intent that Carroll leave the prac-
tice. In his affidavit, Carroll stated that he and Jeff orally agreed that
Carroll could open a new practice in Hillsborough despite its being
located within a fifteen mile radius of plaintiff’s practice, in contra-
vention to the terms of the restrictive covenant agreement.

Plaintiff contends that from August 2001 through February 2002,
Carroll actively solicited its patients and employees to follow him to
his new Hillsborough practice. In early February, Jeff learned of
Jerre’s plans to join Carroll in Hillsborough. On 8 February 2002,
plaintiff provided Carroll two weeks notice to vacate its office.
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Carroll and Jerre moved out of plaintiff’s office on 22 February 2002
and opened a dental practice in Hillsborough in March 2002.

On 15 April 2002, plaintiff filed a complaint against Carroll and
Jerre alleging breach of contract, misappropriation of confidential
information, and tortious interference with prospective advantage.
Defendants answered and asserted counterclaims against plaintiff for
anticipatory repudiation of the Purchase Agreement, breach of that
agreement, fraud, breach of fiduciary duty, and unfair and deceptive
practices. Defendants also asserted equitable defenses of estoppel
and the doctrine of unclean hands.

On 7 May 2002, plaintiff moved for a preliminary injunction to
enforce the covenant not to compete alleging immediate and irrepara-
ble harm. In denying plaintiff’s motion on 6 June 2002, the trial court
found: (1) plaintiff had breached and repudiated the contract docu-
ments and could not enforce them under legal and equitable prin-
ciples; (2) enforcement of the covenant not to compete would
infringe on the rights of patients to choose their own dentists; (3)
the covenant not to compete was overbroad as to time and place;
(4) identity of dental patients and contact information was not a
trade secret; and, (5) plaintiff had not demonstrated a likelihood of
success on the merits or the existence of irreparable harm. The trial
court preserved for trial the parties’ claims to money damages.
Plaintiff appeals.

The issues are: (1) whether the interlocutory order affects a sub-
stantial right that is properly reviewable by this Court; (2) whether
plaintiff has standing to enforce the terms of the Purchase
Agreement; (3) whether the restrictive covenant agreement is
enforceable; (4) whether there was a novation of the Purchase
Agreement; (5) whether plaintiff repudiated or breached the
Purchase Agreement; (6) whether defendants misappropriated trade
secrets; and (7) whether plaintiff is entitled to equitable relief.

L. Interlocutory Appeal

[1] Plaintiff asserts this interlocutory appeal affects a substantial
right and is reviewable even though other issues remain for dispo-
sition. We agree. “In cases involving an alleged breach of a non-
competition agreement and an agreement prohibiting disclosure of
confidential information, North Carolina appellate courts have rou-
tinely reviewed interlocutory court orders both granting and denying
preliminary injunctions, holding that substantial rights have been
































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































