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Winston-Salem 
Winston-Salem 
Winston-Salem 
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Winston-Salem 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Lexington 
Lexington 
Mocksville 
Taylorsville 
Mooresville 
Lexington 
Statesville 
Mocksville 
Statesville 
Wilkesboro 
Wilkesboro 
Wilkesboro 
Wilkesboro 
Banner Elk 
Bakersville 
Pineola 
Mars Hill 
Lenoir 
Hickory 
Hickory 
Morganton 
Hickory 
Hickory 
Hickory 
Hickory 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Gastonia 
Belmont 
Gastonia 
Gastonia 
Gastonia 
Gastonia 
Belmont 
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Shelby 
Shelby 
Denver 
Shelby 
Asheville 
Asheville 
Asheville 
Asheville 
Asheville 
Asheville 
Pisgah Forest 
Hendersonville 
Hendersonville 
Marion 
Cedar Mountain 
Hendersonville 
Waynesville 
Bryson City 
Waynesville 
Sylva 
Waynesville 

EMERGENCY JUDGES 

Winston-Salem 
Oxford 
Reidsville 
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Rocky Mount 
Pittsboro 
Raleigh 
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Lincolnton 
Belmont 
Charlotte 
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Fayetteville 
Sanford 
Graham 
Kinston 
Shelby 
Greensboro 
Asheville 
Lexington 
Kinston 
Concord 
Asheboro 
Asheville 
Winston-Salem 
Roxboro 
Winston-Salem 
Morganton 
Statesville 
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ADDRESS 

Charlotte 
Asheboro 
W i n s t o n - S a l e m  

Lexington 
Raleigh 
Charlotte 
High Point 
Ayden 
Lillington 
Greensboro 
Raleigh 
Raleigh 
Chapel Hill 
Winston-Salem 
Raleigh 
Gastonia 
Graham 

RETIREDRECALLED JUDGES 

Raleigh 
S m i t h f i e l d  

Brevard 
Gastonia 
Trenton 
S m i t h f i e l d  

Morganton 

1. Elected and sworn in 6 December 2004 
2. Appointed and sworn in 2 March 2005. 
3. Appolnted and sworn In 7 March 2005 to replace John W. Smith who was appointed as  Superior Court Special 

Judge 
4. Elected and sworn in 2 December 2004. 
5. Elected and sworn in 2 December 2004 to replace William C. Lawton who retired 20 November 2004. 
6 Elected and sworn in 6 December 2004. 
7 Elected and sworn m 6 December 2004. 
8. Elected and sworn in 6 December 2004 to replace Edward H. McCormick who retired 5 December 2004 
9. Appointed Chief Judge IT December 2004 to replace J. Kent Washburn who retired 30 November 2004. 

10. Elected and sworn in 6 December 2004 
11 Elected and sworn in 6 December 2004. 
12. Elected and sworn in 6 December 2004 to replace Thomas G. Foster who retired 30 November 2004 
13. Elected and sworn In 6 December 2004 to replace W~lliam Daisy who resigned 31 August 2004. 
14. Appointed and sworn in 28 February 2005. 
15. Appointed Chief Judge and sworn in 1 Februaly 2005 to replace Samuel Cathey who retired 1 February 2005. 
16. Appointed and sworn in 15 April 2005. 

19. Elected and sworn In 6 December 2004 
20. Appointed and sworn In 31 March 2005 to replace Laura J. Bridges who was elected to Superior Court 
21. Ao~olnted and sworn In as Emereencv Judee 3 Januarv 2005. . . U "  - 
22. Appolnted and sworn In as  Emergency Judge 1 February 2006 

25 Deceased 7 June 2001. 
26. Appolnted and sworn in as Emergency Judge 6 December 2004. 
27. Appolnted and sworn in 3 January 2005 
28. Appolnted and sworn In as  Emergency Judge 1 December 2004 
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CASES 

ARGCED AND DETERMINED IN THE 

COURT OF APPEALS 

JEFFREY R. KENNEDY, D.D.S., P.A. v. K. CARROLL KENNEDY AND 

JERRE KENNEDY 

NO. COA02-1198 

(Filed 19 August 2003) 

1. Appeal and Error- appealability-denial of preliminary 
injunction-substantial rights affected 

The denial of a preliminary injunction to enforce a covenant 
not to compete was interlocutory but reviewable on appeal 
because substantial rights were affected. 

2. Parties- dental practice-enforcement of covenant not to 
compete-standing of corporate entity 

The trial court correctly refused to find that plaintiff profes- 
sional corporation was not the proper party in interest and 
lacked standing to enforce a purchase agreement for a dental 
practice which included a covenant not to compete. The evi- 
dence of an assignment of rights and obligations to plaintiff-cor- 
poration was sufficient, and nothing in the record contradicts 
evidence that plaintiff-corporation had rights and obligations 
under the agreement. Moreover, plaintiff has shown a likelihood 
of success in establishing that defendants are estopped from 
denying the validity of the assignment because employment ben- 
efits were accepted from plaintiff. 
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3. Injunctions- grounds-de novo appellate review 
A preliminary injunction will be issued only if plaintiff is 

able to show the likelihood of success on the merits and if plain- 
tiff is likely to sustain irreparable loss without the injunction or if 
the injunction is necessary for the protection of plaintiff's rights 
during the course of litigation. Appellate review is de novo and 
the appellate court is not bound by the trial court's findings of 
fact but may weigh the evidence anew and enter its own findings 
and conclusions. 

4. Employer and Employee- covenants not t o  compete- 
elements 

Covenants not to compete restrain trade and are scrutinized 
strictly. To be enforceable, they must be in writing, based upon 
valuable consideration, reasonably necessary for the protec- 
tion of legitimate business interests, reasonable as to time and 
territory, and not otherwise against public policy. At the time 
the contracts containing the covenants are entered, both par- 
ties must apparently regard the restrictions as reasonable and 
desirable. 

5. Employer and Employee- covenant not to  compete-den- 
tistry-time and place-reasonable 

A covenant not to compete restricting the practice of den- 
tistry was reasonable as to time and place where it covered only 
a 15 mile radius and applied for only three years flowing the den- 
tist's departure from the practice. 

6. Employer and Employee- covenant not t o  compete- 
dentistry-no solicitation o f  patients or employees- 
reasonable 

A covenant not to compete restricting a dentist leaving a 
practice from employing plaintiff's employees and from soliciting 
patients was reasonable. The restriction does not cause substan- 
tial harm to the public health; at most, it merely inconveniences 
dental patients. Prohibiting the solicitation and hiring of plain- 
tiff's employees for a three-year period does not violate public 
policy in that protection of customer relationships and goodwill 
is well recognized as a legitimate protectable interest of the 
employer. 
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7. Contracts- novation-purchase agreement for dental 
practice-no clear intent to  substitute new agreement 

There was no evidence of a clear intent that a new agreement 
be substituted for a purchase agreement for a dental practice. 
The parties simply agreed that they would no longer work 
together, an option specifically contemplated by the agreement. 

8. Dentists- purchase agreement for practice-not breached 
or repudiated 

The trial court erred by finding that a professional corpora- 
tion for practicing dentistry breached a purchase agreement by 
failing to pay defendants what they were due, unilaterally chang- 
ing the method of compensation, and terminating one of the 
defendants. The trial court also erred by finding that plaintiff 
repudiated the agreement. 

9. Injunctions- preliminary-de novo review by Court of 
Appeals-evidence for issuance not sufficient 

The evidence on a motion for a preliminary injunction to 
enforce a covenant not to compete among dentists was not suffi- 
cient for issuance of the injunction. The issue was not reached by 
the trial court and was reviewed de novo by the Court of Appeals. 

Judge TYSON concurring in part and dissenting in part. 

Appeal by plaintiff from order entered 6 June 2002 by Judge Wade 
Barber in Orange County Superior Court. Heard in the Court of 
Appeals 11 June 2003. 

Tuggle Duggins & Meschan, PA., by J. Reed Johnston, Jr., Denis 
E. Jacobson and Amanda L. Fields, for plaintiff-appellant. 

Law Offices of Thomas H. Stark, by Thomas H. Stark, for 
defendant-appellees. 

MARTIN, Judge. 

Jeffrey R. Kennedy, D.D.S., P.A. ("plaintiff") appeals from an order 
denying its motion for preliminary injunction. We reverse and remand 
for entry of an order granting the preliminary injunction. 

Plaintiff is a dental practice located in Chapel Hill, North 
Carolina and owned by Jeffrey R. Kennedy, D.D.S. ("Jeff"). Defend- 
ant K. Carroll Kennedy, D.D.S. ("Carroll") formed the practice in 
1967. In 1984, Carroll hired Jeff, his nephew. In 1992, Carroll sold Jeff 
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a one-half interest in the practice for $250,000. Carroll and Jeff there- 
after worked together a s  partners for five years. During that time, the 
practice hired an associate dentist, defendant Jerre Kennedy, D.D.S. 
("Jerre"), Carroll's niece and Jeff's first cousin. On 31 July 1996, 
Carroll sold his remaining interest in the practice to Jeff for $250,000 
through an Asset Purchase Agreement. The Asset Purchase 
Agreement incorporated several exhibits into the agreement, includ- 
ing a restrictive covenant agreement, which included a covenant not 
to compete, and a provider agreement, which governed Carroll's pro- 
vision of dental services within the practice (collectively, "the 
Purchase Agreement"). The Purchase Agreement provided for an ini- 
tial five-year non-termination period wherein Carroll's employment 
could be terminated only for cause. After the five-year period, Carroll 
could be terminated for any reason with 90 days prior written notice. 
The restrictive covenant agreement would continue in full force and 
effect in the event the provider agreement were terminated without 
cause following the initial five-year non-termination period. 

As part of the restrictive covenant agreement, Carroll agreed not 
to open a dentistry practice within a fifteen mile radius of the prac- 
tice located at 123 W. Franklin Street, Chapel Hill for a period com- 
mencing with the sale of the practice on 31 July 1996 and ending three 
years after Carroll ceased employment with plaintiff. The Purchase 
Agreement allowed Jeff to assign the agreement to a professional cor- 
poration or partnership, provided the assignee executed a guaranty to 
the effect that it would be jointly and severally liable with Jeff under 
the Purchase Agreement. 

In August 2001, shortly after expiration of the five-year non- 
termination period, Jeff approached Carroll and informed him that he 
wanted Carroll to work a more regimented schedule as an employee 
of the practice. Carroll did not desire to do so, and the two mutually 
agreed to disassociate. In October 2001, plaintiff provided Carroll 
written confirmation of the parties' intent that Carroll leave the prac- 
tice. In his affidavit, Carroll stated that he and Jeff orally agreed that 
Carroll could open a new practice in Hillsborough despite its being 
located within a fifteen mile radius of plaintiff's practice, in contra- 
vention to the terms of the restrictive covenant agreement. 

Plaintiff contends that from August 2001 through February 2002, 
Carroll actively solicited its patients and employees to follow him to 
his new Hillsborough practice. In early February, Jeff learned of 
Jerre's plans to join Carroll in Hillsborough. On 8 February 2002, 
plaintiff provided Carroll two weeks notice to vacate its office. 
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Carroll and Jerre moved out of plaintiff's office on 22 February 2002 
and opened a dental practice in Hillsborough in March 2002. 

On 15 April 2002, plaintiff filed a complaint against Carroll and 
Jerre alleging breach of contract, misappropriation of confidential 
information, and tortious interference with prospective advantage. 
Defendants answered and asserted counterclaims against plaintiff for 
anticipatory repudiation of the Purchase Agreement, breach of that 
agreement, fraud, breach of fiduciary duty, and unfair and deceptive 
practices. Defendants also asserted equitable defenses of estoppel 
and the doctrine of unclean hands. 

On 7 May 2002, plaintiff moved for a preliminary injunction to 
enforce the covenant not to compete alleging immediate and irrepara- 
ble harm. In denying plaintiff's motion on 6 June 2002, the trial court 
found: (1) plaintiff had breached and repudiated the contract docu- 
ments and could not enforce them under legal and equitable prin- 
ciples; (2) enforcement of the covenant not to compete would 
infringe on the rights of patients to choose their own dentists; (3) 
the covenant not to compete was overbroad as to time and place; 
(4) identity of dental patients and contact information was not a 
trade secret; and, ( 5 )  plaintiff had not demonstrated a likelihood of 
success on the merits or the existence of irreparable harm. The trial 
court preserved for trial the parties' claims to money damages. 
Plaintiff appeals. 

The issues are: (I) whether the interlocutory order affects a sub- 
stantial right that is properly reviewable by this Court; (2) whether 
plaintiff has standing to enforce the terms of the Purchase 
Agreement; (3) whether the restrictive covenant agreement is 
enforceable; (4) whether there was a novation of the Purchase 
Agreement; (5) whether plaintiff repudiated or breached the 
Purchase Agreement; (6) whether defendants misappropriated trade 
secrets; and (7) whether plaintiff is entitled to equitable relief. 

I. Interlocutow Appeal 

[I] Plaintiff asserts this interlocutory appeal affects a substantial 
right and is reviewable even though other issues remain for dispo- 
sition. We agree. "In cases involving an alleged breach of a non- 
competition agreement and an agreement prohibiting disclosure of 
confidential information, North Carolina appellate courts have rou- 
tinely reviewed interlocutory court orders both granting and denying 
preliminary injunctions, holding that substantial rights have been 
































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































