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C A S E S  

ARGUED AND DETERMINED IN THE 

COURT OF APPEALS 

JAMES W. ENGLISH AND WIFE, SUSAN P.  ENGLISH PLAINTIFFS CHARLES 
G. GEGICK AND WIFE, SHARON F. GEGICK, INTERVEN~R-PLAINTIFFS V. 

HOLDEN BEACH REALTY CORPORATION 

No. 7813SC595 

(Filed 1 May 1979) 

1. Rules of Civil Procedure @ 23- class action-fourteen subdivision lot owners- 
failure to give proper notice 

In an action by lot owners in a subdivision to have defendant enjoined 
from constructing a road across their property, the trial court erred in allow- 
ing plaintiffs' motion that the action be maintained as a class action, though 
the  court did not abuse its discretion in determining that  the  class of fourteen 
lot owners was "numerous" and that it would be difficult, inconvenient, and 
detrimental to  an expeditious resolution of the controversy to  join all the 
owners in this action, since the trial judge failed to  provide the members of 
the class with adequate notice. 

2. Estoppel @ 1; Trespass @ 7 -  continuing trespass-building of road -summary 
judgment improper 

In an action by lot owners in a subdivision to  have defendant enjoined 
from constructing a road across their propert,y, the trial court erred in grant- 
ing partial summary judgment for plaintiffs where a genuine issue of material 
fact was raised by competent, sworn testimony by a surveyor that the road- 
way in question did not encroach on any lots other than those owned by de- 
fendant; furthermore, defendant's allegation that a mistaken course was shown 
on the map from which plaintiffs' deed was drawn which precluded the true in- 
tent of the parties from being realized raised a genuine issue of fact with 
respect to  estoppel by deed. 

3. Injunctions 1 3- mandatory injunction-ancillary remedy to action for continu- 
ing trespass 

Plaintiffs could properly request a mandatory injunction as an ancillary 
remedy to  their action for continuing trespass. 
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English v. Realty Corp. 

APPEAL by defendant from Herring,  Judge.  Orders entered 
31 March 1978 nunc pro tunc  as of 27 February 1978 in Superior 
Court, BRUNSWICK County. Heard in the Court of Appeals 27 
March 1979. 

On 12 September 1977 plaintiffs filed a complaint "on behalf 
of themselves and all others similarly situated," a s  lot owners in a 
subdivision known as  Holden Beach West in Brunswick County, 
alleging that  defendant-developer had trespassed upon their lands 
by laying out and grading a roadway. Plaintiffs alleged that they 
had given defendant notice of the wrongful entry and that  defend- 
ant continued to build the road. Plaintiffs prayed for compen- 
satory and punitive damages and for a permanent and mandatory 
injunction to stop the building of the road, to remove the road, 
and to repair any damages. 

Defendant filed answer admitting that plaintiffs owned lot 
number 7 of the subdivision but alleged that  the  class of lot 
owners was not so numerous as  to require a class action. Defend- 
ant further alleged a s  a defense that  there was an error in the 
recorded 1963 map of the subdivision; plaintiffs' deed described 
the property a s  lot number 7 of the subdivision a s  shown on the 
erroneous map. With respect to the map, defendant alleged that: 
The surveyors in 1977 properly located on  the ground the right of 
way of the s treet  as  it was intended and drawn on the 1963 map; 
that  the road has been constructed on the ground within the right 
of way reserved to the defendant on the recorded map; that  the 
1963 map was drawn without actual survey upon the ground, 
without the  lots or road right of way being staked and without 
certification by the surveyor that  the map was in all respects cor- 
rect; that  the  "azimuths or courses shown upon said map were at  
the time of recording, and now totally incorrect and inaccurate"; 
that the 1963 map showed the right of way of the s treet  in cor- 
rect spatial relationship to natural boundaries in that  the right of 
way was to  run parallel to  the Atlantic Ocean and its frontal 
dunes, but because of the  error in the stated azimuth or course, 
said road cannot be laid out upon the ground pursuant t o  that 
azimuth or course; that  defendant did, however, correctly build 
the road in accordance with the t rue and correct relation to, and 
distance from, the natural monument a s  shown on the 1963 map; 
that defendant did not discover the error in the 1963 map until 
1977 when beginning work on the road. Defendant further alleged 
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t ha t  i t  was t he  intention of the  purchasers of the  first 16 lots in 
the  subdivision and the defendant for each purchaser to  receive a 
residential lot fronting on a 60' wide street  right of way, extend- 
ing in an east-west course, parallel t o  the  Atlantic Ocean, and 
northward from the  Atlantic Ocean so that  each lot was 175' in 
depth to a possible high-water line a t  the ocean front dunes; each 
conveyance of the  first 16 lots was described by reference t o  the  
recorded 1963 map; that  by reason of the incorrect azimuths and 
courses (resulting from failure of the surveyor to  stake on the 
ground), the  conveyances resulting were not those mutually in- 
tended by the parties; that  plaintiffs were advised of the  error 
when it was discovered in 1977 and requested to  join in filing a 
corrected map, which they refused to  do; that  in order for the  ac- 
tual intent of the  parties to be realized it is necessary to  amend 
the  1963 map in accordance with a 1977 survey. Defendant prayed 
for the  complaint to  be dismissed and, alternatively, that  the  er-  
ror  in the  1963 map be amended to  reflect the  correct azimuth 
and course as  shown by the  1977 survey. Also (and again, alter- 
natively) defendant prayed that  the t rue and correct boundary 
between lands of plaintiff and defendant be established. 

On 6 February 1978 plaintiffs moved for the  court to  deter- 
mine the action to  be a proper class action. 

On 17 February 1978 plaintiffs filed a motion for summary 
judgment. 

On 27 February 1978 intervenor-plaintiffs, also lot-owners in 
the  subdivision, filed a motion to  intervene. 

On 27 February 1978 the trial court entered orders  (1) allow- 
ing the  action to  be pursued as  a class action, (2) allowing the  
intervention of intervenor-plaintiffs, and (3) granting partial sum- 
mary judgment t o  both plaintiffs and intervenor-plaintiffs on the  
issue of liability a s  to  trespass, retaining the amount of damages 
for jury determination. In the latter order,  the court also ordered 
a mandatory injunction requiring defendant to  remove the  road to  
t he  location shown on the  1963 map within 120 days. 

Plaintiffs submitted three affidavits in support of their mo- 
tion for summary judgment. 

Gerrit C. Greer deposed that  he is a registered land surveyor 
with 19 years experience; that  he prepared the  1963 map of the  
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subdivision; that  he located the  s treet  in question by transposing 
and extending the same road from its location in another area of 
Holden Beach, "to the best of my memory"; that  the  center line of 
the  road in this subdivision should be the same course and 
distance as the  center line of the road in the  other area, "to the  
best of my memory"; that  he did not stake the individual lot cor- 
ners a t  the request of defendant and so stated on the  map; that  
he surveyed the  subdivision according to  defendant's instructions. 

J an  K. Dale deposed that  he is a registered land surveyor 
with 8 years experience; that  he has examined the  1963 map; that  
he prepared a survey of plaintiffs' lot in 1977; that  he resurveyed 
the  lot for plaintiffs subsequent to  28 April 1977 and found that  a 
marl roadbed designated as  Ocean View Boulevard had been con- 
structed across the northern portion of plaintiffs' property; that  
his surveys were done according to  the 1963 map. 

James W. English, the  male plaintiff, deposed that  defendant 
had conveyed lots in the subdivision by reference to the  1963 
map; that  subsequent to  having his property surveyed he noted 
the construction of the  roadway on his property; that  defendant 
refused to  comply with his request to  remove the roadbed; that  
defendant continues to  trespass on his property. 

Defendant submitted four affidavits in opposition to  the  mo- 
tion for summary judgment: 

J im D. Griffin, Jr. deposed that  he is  a licensed building con- 
tractor and in July of 1974 hired Dale t o  survey a lot in Holden 
Beach; that  Dale made a mistake of approximately 20' in the  lot 
boundary line. 

J im D. Griffin, Jr. also deposed in a separate affidavit that 
the road in this subdivision is not a continuation or extension of 
the  courses of a s t reet  in another area of Holden Beach; that  this 
s t reet  was laid out and dedicated along a new course running 
parallel to  the  sand dunes a t  t he  Atlantic Ocean. 

Ferd F. Hobbs deposed that  he is a registered land surveyor 
and has been engaged in that  practice since 1958; that he sur- 
veyed the  subdivision "on the ground" in January, 1978; that  he 
has studied the 1963 map and other maps of the  area and is  
satisfied that  his 1978 map "is in accordance with" the 1963 map; 
that  the  roadway in question does not  encroach on  any lots in 



N.C.App.1 COURT OF APPEALS 5 

English v. Realty Corp. 

Holden Beach W e s t  which are not owned b y  defendant; that Dale 
resurveyed plaintiffs' lot number 7 af ter  the  roadway was graded 
and the stakes placed the second time bore no relationship to  the  
original stakes, being off by a s  much a s  nine feet a t  one point. 

Defendant appeals from the  orders approving the action as  a 
class action and allowing the  motion for partial summary judg- 
ment which also ordered the mandatory injunction. I t s  motion for 
s tay of execution on the mandatory injunction was allowed and 
defendant posted bond in the  amount of $10,000 pending final 
determination. 

Lovelace, Gill & Snow, b y  James E. Gill, Jr., for plaintiff ap- 
pellees. 

Tuggle,  Duggins, Meschan, Thornton & Elrod, b y  Thomas S. 
Thornton, for intervenor-plaintiff appellees. 

Manning, Fulton & Skinner,  b y  Catherine C. McLamb and 
John B. McMillan, for defendant appellant. 

CARLTON, Judge. 

The record discloses that  appellant has grouped twenty ex- 
ceptions under thirteen assignments of error.  In i ts  brief, defend- 
an t  brings forward nine "questions involved." The remaining 
assignments of error  are deemed abandoned. Rule 28, N.C. Rules 
of Appellate Procedure. 

From the arguments in the  briefs presented by the  parties, 
we  group the  questions involved into three issues for discussion: 

1. Did the  trial court e r r  in allowing the  action to  be main- 
tained as  a class action? 

2. Did the  trial court e r r  in granting partial summary judg- 
ment for the  plaintiffs? 

3. Did the  trial court abuse its discretion in granting a man- 
datory injunction against the defendant? 

We discuss t he  questions temporum ordo: 
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We first discuss whether the  trial court properly concluded 
that  the  action be maintained a s  a class action pursuant to G.S. 
1A-1, Rule 23(a) which provides a s  follows: 

(a) Representation - If persons constituting a class are so 
numerous as  to make it impracticable t o  bring them all 
before the court, such of them, one or more, as  will fairly in- 
sure the adequate representation of all may, on behalf of all, 
sue or be sued. 

Our G.S. 1A-1, Rule 23(a) is closely patterned after Rule 23 of 
the Federal Rules of Civil Procedure as  it existed prior to 1966 
(the year of the Federal Rule revision) and our former G.S. 1-70. 
We rely on decisions interpreting those statutes in interpreting 
G.S. 1A-1, Rule 23(a). We find the following salient principles ap- 
plicable t o  G.S. 1A-1, Rule 23(a): 

1. "Although not specifically mentioned in the rule, an essen- 
tial prerequisite of an action under Rule 23 is that  there must be 
a 'class.' Whether a class exists is a question of fact that  will be 
determined on the basis of the  circumstances of each case." 7 
Wright and Miller, Federal Practice and Procedure: Civil 1760, 
p. 579. A "class" for purposes of representation is a group of per- 
sons whose interests a re  so closely similar that  an adequate 
representation of the legal position of one of them will accomplish 
the same purpose a s  would be achieved were all of them present 
and participating in the proceeding. 35A C.J.S., Federal Civil Pro- 
cedure § 63, p. 116. "Apparently any group of persons having a 
community of interest in a particular matter constitutes a class 
and one or more of the  group may sue or be sued on behalf of 
all." Shuford, N.C. Civil Practice and Procedure, Class Actions, 

23-3, p. 199 and cases cited therein. 

2. The fact that  some members of the class a re  located out- 
side the court's jurisdiction does not prevent the  institution of a 
class action so long a s  there a re  class members within the 
jurisdiction who adequately represent those outside. Vann v. 
Hargett,  22 N.C. 31 (1838). 

3. The class must be so "numerous a s  to make i t  impractica- 
ble to bring them all before the court." The legal test  of "imprac- 
ticability" of joining all members of a class, thus warranting a 


















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































