NORTH CAROLINA
COURT OF APPEALS
REPORTS

VOLUME 42

19 JUNE 1979

4 SEPTEMBER 1979

RALEIGH
1980




CITE THIS VOLUME
42 N.C. App.




TABLE OF CONTENTS

Judges of the Court of Appeals ......................... v
Superior Court Judges ............... .. ... . ... .. vi
District Court Judges ......... ..., viii
Attorney General .......... .. ... ... ... i xii
District Attorneys .............couiiinerninnennnaeon. xiii
Table of Cases Reported ............... ... ... ........ xiv
Cases Reported Without Published Opinion .............. xix
General Statutes Cited and Construed .................. xxi
Rules of Civil Procedure Cited and Construed ............ xxiii
Constitution of North Carolina Cited and Construed ...... xxiii
Constitution of United States Cited and Construed ......, xxiii
Disposition of Petitions for Discretionary Review ......... Xxiv
Disposition of Appeals of Right to Sﬁpreme Court ........ xxviii
Opinions of the Court of Appeals ....................... 1-731
Analytical Index ........... . ... ... ... .. i 735

Word and Phrase Index ......... ... ... .. ... .. ... . ... 767

iii







THE COURT OF APPEALS
OF
NORTH CAROLINA

Chief Judge
NAOMI E. MORRIS

Judges
FRANK M. PARKER JOHN WEBB
R. A.HEDRICK RICHARD C. ERWIN
EARL W.VAUGHN HARRY C. MARTIN
ROBERT M. MARTIN HUGH A. WELLS
EDWARD B. CLARK CECIL J. HILL*
GERALD ARNCLD
Retired Judge
HUGH B. CAMPBELL
Clerk

FRANCIS E. DAIL

ADMINISTRATIVE OFFICE OF THE COURTS

Director

BerT M. MONTAGUE

Assistant Director

DarLLas A. CAMERON, JR.

APPELLATE DIVISION REPORTER

RALPH A. WHITE, JR.

ASSISTANT APPELLATE DIVISION REPORTER

SHERRY M. COCHRAN

* Appointeéd by Gov. James B. Hunt, Jr. and took office 14 September 1979.

v




DISTRICT

-1 >

11

13
14

15A
15B
16

17
18
19A

198
20

21

TRIAL JUDGES OF THE GENERAL

COURT OF JUSTICE

SUPERIOR COURT DIVISION

First Division

JUDGES

J. HERBERT SMALL
ELBERT S. PEEL, JR.
RoBerT D. ROUSE, JR.
Davm E. REID
HENRY L. STEVENS III
JAMES R. STRICKLAND
BrADFORD TILLERY

N. B. BAREFOOT
RICHARD B. ALLSBROOK
GEORGE M. FOUNTAIN
FRANKLIN R. BROWN
R. MICHAEL BRUCE
JAMEs D. LLEWELLYN

Second Division

RoBErRT H. HoBGoob!
James H. Pou BaiLEY
A. PILSTON GODWIN, JR.
EDWIN S. PRESTON, JR.
RoBERT L. FARMER
HARRY E. CANADAY

E. MAURICE BRASWELL
D. B. HERRING, JR.

Coy E. BREWER, JR.
GILES R. CLARK
TroMAS H. LEE
ANTHONY M. BRANNON
JOHN C. MARTIN

D. MARSH MCLELLAND
F. GORDON BATTLE
HENRY A. MCKINNON, JR.

Third Division

JAMES M. Long
CHARLES T. KIVETT
W. DOUGLAS ALBRIGHT
EDpwWARD K. WASHINGTON
THoMAS W. SEAY, JR.
James C. DAvIs

HaL HAMMER WALKER
JouN D. McCONNELL
F. FETZER MILLS
WiLLIAM Z. WooD
HARVEY A. LUPTON

ADDRESS

Elizabeth City
Williamston
Farmville
Greenville
Kenansville
Jacksonville
Wilmington
Wilmington
Roanoke Rapids
Tarboro
Tarboro
Mount Olive
Kinston

Louisburg
Raleigh
Raleigh
Raleigh
Raleigh
Smithfield
Fayetteville
Fayetteville
Fayetteville
Elizabethtown
Durham
Bahama
Durham
Burlington
Chapel Hill
Lumberton

Yanceyville
Greensboro
Greensboro
Greensboro
Spencer
Concord
Asheboro
Southern Pines
Wadesboro
Winston-Salem
Winston-Salem




DISTRICT JUDGES

22 RoBERT A. COLLIER, JR.

PETER W. HAIRSTON
23 JuLius A. ROUSSEAU

Fourth Division

24 RoNALD W, HOWELL

25 Sam J. Ervin III
FORREST A. FERRELL

26 WiLLIAM T. GRIST

FrRANK W. SNEPP, JR.
KENNETH A. GRIFFIN
CLIFTON E. JOHNSON
ROBERT M. BURRQUGHS
27A RoBERT W. KIRBY
RoBERT E. GAINES

27B JouN R. FriDAY
28 ROBERT D. LEwWIS
C. WALTER ALLEN
29 J. W. JACKSON
30 Lacy H. THORNBURG

ADDRESS

Statesville
Advance
North Wilkesboro

Marshall
Morganton
Hickory
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Cherryville
Gastonia
Lincolnton
Asheville
Asheville
Hendersonville
Webster

SPECIAL JUDGES

DoNALD L. SMmITH

H. L. RipDLE, JER.
SAMUEL E. BRITT
JubpsoN D. DERAMUS, JR.
JouN R. JoLLy, JR.
ARTHUR L. LANE
CHARLES C. LamyM, Jg.
PrESTON CORNELIUS2

Raleigh
Morganton
Lumberton
Winston-Salem
Rocky Mount
Fayetteville
Boone
Troutman

EMERGENCY JUDGES

ALBerT W. COWPER
HamitoN H. HoBGoon3

Wilson
Louisburg

1. Appointed 11 January 1980.

2. Appointed 19 January 1980 to succeed Robert L. Gavin who retired 18 January 1980.

3. Retired as Resident Judge Ninth Judicial District and constituted Emergency Judge 31 December 1979.




DISTRICT

1

DISTRICT COURT DIVISION

JUDGES

JouN T. CHAFFIN (Chief)
GRAFTON G. BEAMAN

J. RICHARD PARKER
HALLETT S. WARD (Chief)
CHARLES H. MANNING
CHARLES H. WHEDBEE (Chief)
HERBERT O. PHILLIPS III
RoBerT D. WHEELER

E. BURT AYCOCK, JR.
Norris C. REED, JR.
KENNETH W. TURNER (Chief)
WALTER P. HENDERSON
STEPHEN W. WILLIAMSON

E. ALEX ERwIN III

JAMES NELLO MARTIN
GiLBERT H. BURNETT (Chief)

'JoHN M. WALKER

CHARLES E. RICE

NicHoLAS Long (Chief)
RoBERT E. WILLIFORD
HaroLp P. McCoy, JR.
GEORGE BRITT (Chief)
ALLEN W. HARRELL

ToMm H, MATTHEWS

BEN H. NEVILLE

Joun PaTrick Exum (Chief)
ARNoLD O. JONES

KENNETH R. ELLIS

PauL MICHAEL WRIGHT
JosepH E. SETZER, JR.1
CLAUDE W. ALLEN, JR. (Chief)
BeN U. ALLEN

CHARLES W. WILKINSON

J. LARRY SENTER

viii

ADDRESS

Elizabeth City
Elizabeth City
Elizabeth City
Washington
Williamston
Greenville
Morehead City
Grifton
Greenville
New Bern
Rose Hill
Trenton
Kenansville
Jacksonville
Clinton
Wilmington
Wilmington
Wilmington
Roanoke Rapids
Lewiston
Scotland Neck
Tarboro
Wilson

Rocky Mount
Whitakers
Kinston
Goldsboro
Fremont
Goldsboro
Goldsboro
Oxford
Henderson
Oxford

Louisburg




DISTRICT
10

11

12

13

14

15A

15B

16

17

JUDGES
GEORGE F. BasoN (Chief)
HENRY V. BARNETTE, JR.
STAFFORD G. BUuLLOCK
GEORGE R. GREENE
JoHN HiLL PARKER
RusseLL G. SHERRILL III
ELToN C. PRIDGEN (Chief)
W. PopE LYON
WiLLIAM A. CHRISTIAN
KeLLY EDWARD GREENE
DERB S. CARTER (Chief)
JosEpH E. DUPREE
CHARLES LEE GUY
SoL G. CHERRY
Lacy S. HarR
FrANK T. GRADY (Chief)
J. WiLtroNn HUNT, SR.
WiLLiaM E. WooD
Roy D. TresTZ
J. MiwToN READ, JR. (Chief}
WILLIAM G. PEARSON
DaviD Q. LABARRE
JASPER B. ALLEN, JR. (Chief)
THoMAS D. COOPER, JR.
WiLLIAM S. HARRIS
STANLEY PEELE (Chief)
DoNALD LEE PASCHAL
JoHN S. GARDNER (Chief)
CHARLES G. MCLEAN
B. Cralg ELLIS
HERBERT LEE RICHARDSON
LEONARD H. vAN NoPPEN (Chief)
Foy CLARK
PeTER M. McHUGH
JERRY CASH MARTIN

ix

ADDRESS
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Smithfield
Smithfield
Sanford
Dunn
Fayetteville
Raeford
Fayettevilie
Fayetteville
Fayetteville
Elizabethtown
Whiteville
Whiteville
Shallotte
Durham
Durham
Durham
Burlington
Burlington
Graham
Chapel Hill
Siler City
Lumberton
Lumberton
Laurinburg
Lumberton
Danbury
Mount Airy
Reidsville
Mount Airy




DISTRICT
18

19A

19B

20

21

22

23

24

25

JUDGES
RoBERT L. CeciL (Chief)
ELRETA M. ALEXANDER

B. GORDON GENTRY

JAMES SAMUEL PFAFF
JoHN B. HATFIELD, JR.
JoHN F. YEATTES

JOSEPH ANDREW WILLIAMS
FRANK ALLEN CAMPBELL
RoBERT L. WARREN (Chief)
FRANK M. MONTGOMERY
ApaM C. GRANT, JR.

L. FRANK FAGGART

L. T. HAMMOND, JR. (Chief)
WiLLIAM H. HEAFNER
DoNALD R. HUFFMAN (Chief)
WALTER M. LAMPLEY
KENNETH W. HONEYCUTT
RoNaALD W, BURRIS

ABNER ALEXANDER (Chief)
GARY B. TAsH

WiLLiaM H. FREEMAN
JAMES A. HARRILL, JR.

R. KasoN KEIGER

LesTER P. MARTIN, JR. (Chief)
HuBeRT E. OLIVE, JR.
ROBERT W. JOHNSON
SAMUEL ALLEN CATHEY3
RALPH Davis (Chief)
SAMUEL L. OSBORNE

Joun T. KiLpy

J. RaY BRASWELL (Chief)
ROBERT HOWARD LACEY
LiviNGgsTON VERNON (Chief)
BILL J. MARTIN

SaMUEL McD. TATE

L. OLIVER NOBLE, JR.
EDWARD J. CROTTY

ADDRESS
High Point
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Concord
Salisbury
Concord
Kannapolis
Asheboro
Asheboro
Wadesboro
Rockingham
Monroe
Albemarle
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Mocksville
Lexington
Statesville
Statesville
North Wilkesboro
Wilkesboro
Jefferson
Newland
Newland
Morganton
Hickory
Morganton
Hickory
Hickory




DISTRICT JUDGES ADDRESS
26 CHASE BoONE SAUNDERS (Chief) Charlotte
P. B. BEACHUM, JR. Charlotte
L. STANLEY BROWN Charlotte
LARRY THOMAS BLACK Charlotte
JAMES E. LANNING Charlotte
WILLIAM G. JONES Charlotte
WALTER H. BENNETT, JR. Charlotte
DAPHENE L. CANTRELL Charlotte
27A Lewis BULWINKLE (Chief) Gastonia
J. RALPH PHILLIPS Gastonia
DoNALD E. RAMSEUR Gastonia
BERLIN H. CARPENTER, JR. Gastonia
27B ARNOLD MAX HARRIS (Chief) Ellenboro
GEORGE HAMRICK Shelby
THOMAS Bowen4 Lincolnton
28 JaMmEs O. ISRAEL, JR. (Chief) Candler
WILLIAM MARION STYLES Black Mountain
EARL JUSTICE FOWLER, JR. Arden
PETER L. RoDA Asheville
29 ROBERT T. GaAsH (Chief) Brevard
Horris M. OWENS, JR. Rutherfordton
ZoRro J. GUICE, JR. Hendersonville
THoMAS N, Hix® Hendersonville
30 RoBERT J. LEATHERWOOD III (Chief) Bryson City
J. CHARLES MCDARRIS Waynesville
JOHN J. Snow, JR. Murphy
1. Appointed 16 January 1980 to succeed Herbert W. Hardy who died 19 September 1979.
2. Appointed 29 September 1979,
3. Appointed 19 January 1980 to succeed Preston Cornelius who was appointed Special Superior Court Judge

19 January 1980.
. Appointed 5 October 1979.
. Appointed 26 October 1979,

o e




ATTORNEY GENERAL OF NORTH CAROLINA

Administrative Deputy Attorney

General
CHARLES H. SMITH

Attorney General

RUFUS L. EDMISTEN

Deputy Attorney General For

Legal Affairs
JAMES M. WALLACE, JR.

Special Assistant to the Attorney General

JOHN A. ELMORE

Senior Deputy Attorneys General

JamEs F. BULLOCK

ANDREW A. VANORE, JR.
ROBERT BRUCE WHITE, JR.

MygronN C. BANKS

T. Bute COSTEN

JACOB L. SAFRON
EUGENE A. SMITH
JAMES B. RICHMOND
HERBERT LAMSON, JR.
WiLLiAM F. O’CONNELL
JouN R. B. MATTHIS

CLAUDE W. HARRIS
WIiLLIAM B. Ray
WiLLiaMm F. BRILEY
THOMAS B. WooD
CuArLES M. HENSEY
RoBERT G. WEBB
RicHARD N. LEAGUE
Roy A. GiLEs, JR.

JAMES E. MAGNER, JR.

Guy A. HAMLIN
ALFRED N. SALLEY
GEORGE W. BOYLAN
RALF F. HASKELL

I. B. Hupson, J&.
RoOBERT R. REILLY, JBR.
RICHARD L. GRIFFIN
ARCHIE W. ANDERS

Special Deputy Attorneys General

Assistant Attorneys General

Davip 8. CrumP
Danier C. OAKLEY
GEORGE J. OLIVER

EvLizaBeTH C. BUNTING
ELisHA H. BUNTING

ALAN S. HIRsCH

SanDrA M. KiNg
JouN C. DANIEL, JR.
AcIE L. WARD
JoaN H. BYERs
J. MICHAEL CARPENTER
BEN G. Irons II
Amos C. Dawson III

JAMES L. STUART
DoNALD W. GRIMES

NONNIE F. MIDGETTE
JO ANN SANFORD

xii

Deputy Attorneys General

JEAN A. BENOY
MiLLARD R. RicH, JR.
WiLLiaM W. MELVIN

EpwiN M. SPEAS, JER.
WiLLiaM A. RANEY, JBR.

LESTER V. CHALMERS, JR.

ANN REED DUNN
CHARLES J. MURRAY
Isaac T. Avery III
H. AL COLE, JR.

DouGLAS A. JOHNSTON
JAMES PEELER SMITH
MARY I. MURRILL
Traomas F. MOFFITT
RupoLPH A. ASHTON
FrRANK P. GRAHAM
GEORGE W. LENNON
MARILYN Y. RIcH
DAVID BLACKWELL
NorMA S. HARRELL
Traomas H. DAvis, Jr.
RoBerT W. NEwsoM III
JANE R. THOMPSON
DENNIS MYERS

KavE R. WEBB




DISTRICT

W W 3 W e W DN R

[ e T
g.&wmv—xo

15B
16
17
18
19A
198
20
21
22
23
24
25
26
27A
27B
28
29
30

DISTRICT ATTORNEYS

DISTRICT ATTORNEY

TrHOMAS S. WATTS
WiLLiaM C. GRIFFIN, JR.
Ev1 Broom

WiLLiaM H. ANDREWS
WiLLIAM ALLEN COBB
W. H. S. BURGWYN, JR.
HowArD S. BONEY, JR.
DONALD JACOBS

DAvID WATERS
RANDOLPH RILEY

JouN W. TWISDALE
EpwaArDp W. GRANNIS, JR.
LEE J. GREER

DaN K. EDWARDS, JER.
HERBERT F. PIERCE
WADE BARBER, JR.

JoE FREEMAN BRITT
FRANKLIN FREEMAN, JR.
MICHAEL A. SCHLOSSER
James E. ROBERTS
RusseLL G. WALKER, JR.
CARROLL R. LOWDER
DoNALD K. TISDALE

H. W. ZIMMERMAN, JR.
MICHAEL A. ASHBURN
CLYDE M. ROBERTS
DoNALD E. GREENE
PETER S. GILCHRIST
JosepH G. BROWN

W. HampToN CHILDS, JR.
RonNALD C. BROWN

M. LEONARD LowE

MARCELLUS BucHANAN III

xiii

ADDRESS

Elizabeth City
Williamston
Greenville
Jacksonville
Wilmington
Woodland
Tarboro
Goldsboro
Oxford
Raleigh
Smithfield
Fayetteville
Whiteville
Durham
Graham
Pittshoro
Lumberton
Reidsville
Greensboro
Kannapolis
Asheboro
Monroe
Clemmons
Lexington
Wilkesboro
Marshall
Hickory
Charlotte
Gastonia
Lincolnton
Asheville
Caroleen

Sylva




CASES REPORTED

PAGE
Academy, Brannon v. ............ 58
Albemarle Mental Health

Center,Inre ................ 292
Albertson v. Jones ............... 716
Alexandria Spinning Mills, Ine.,

Fabric Co. v. ................ 722
Allen, S.v. ... L. 727
Allied Supermarkets, Hill v. ...... 442
Almond v. Almond ............... 658
Andrews, Inre .................. 86
Bank, IFCO v. ................... 499
Bank of N. C. v. Insurance Co. .... 616
Bank v.Olive .................... 574
Baxter v.Poe ......... ... ... ... 404
Beddingfield, Inre ............... 712
Belk Hotel Corp.,

Equilease Corp. v. ........... 436
Benton, S. v. .............. ..., 228
Black v. Insurance Co. ............ 50
Blue Ridge Broadcasting Corp.,

Employment Security

Comm. v. ................... 702
Board of Transportation v. Rand .. 202
Boling, Lewis v. ................. 597
Boyan, Guilford County v. ........ 627
Bradley Freight Lines v. Pope,

Flynn & Co. ................. 285
Brannon v. Academy ............. 58
Britt, S. v. ... 637
Brittain, S.v. ............. .. ... 40
Broadcasting Corp., Employment

Security Comm. v. ........... 702
Brown, S.v. ..... ... ... ... 724
Bryant-Durham Electric Co.

v. Hospital Corp. ............ 351
Building Co., Insurance Co. v. ..... 21
Bullard v. Johns-Manville Corp. ... 370
Bumgarner, S. v, .............. . 71
Burlington Industries, Reams v. ... 54
Burnette, Hi-Fort, Inc. v. ......... 428
Burrow, Johnson v. .............. 273
Byrd, Land Co.v. ................ 251
Campbell, S. v. ................ .. 361
Carolina Narrow Fabric Co. v.

Spinning Mills, Inc. .......... 722
Carter, S.v. ... . 325

PAGE
Chappell Associates, Fields v. ... .. 206
Charett v Charett ............ ... 189
City of Greensboro, Fire

Safety Service v. ............ 79
City of Hendersonville,

Graham v. .................. 456
City of Raleigh Housing

Authority v. Truesdale ....... 256
City of Wilmington, Hooper v. .... 548
Clark v.Clark ................... 84
Clark Transfer Co., Grundey v. ... 308
Coastal Land Co.,

Silverthorne v. .............. 134
Coastland Corp., Whalehead

Properties v. ................ 198
Cobbv.Cobb ................. ... 373
Cochrane v. Sea Gate Inc. ........ 375
Coffey, S.v. ... 724
Coletrane v. Lamb ............... 654
Comr. of Motor Vehicles,

Durland v. .................. 25
Comr. of Motor Vehicles,

Harper v. ................... 62
Common Carriers, Utilities

Comm. V. ...........couenn. 314
Construction Co., Industries,

Inc.v. ... ... ... .. ... 259
Council v. Insurance Co. .......... 194
County of Durham Hospital Corp.,

Electric Co. v. .............. 351
County of Guilford v. Boyan ...... 627
County of Mecklenburg,

GASP v. ......... . o 225
Coxv.Funk ..................... 32
Cravenv.Craven ................ 243
Crouch, S. v. ....... .. .......... 729
Curry, S. Ve oo ovii 69
Daniels v. Jones ................. 555
DeGina, S.v. ......... ... 156
Dement, S.v. .................... 254
Dept. of Motor Vehicles,

Pappas v. ........... ... ..., 497
Dept. of Revenue,

Roofing Co. v. ............... 248
Dixon v. Realty Co. .............. 650
Drummond, Mazzocone v. ......... 493
Duke Power Co., Willis v. ........ 582

xiv




CASES REPORTED

PaGE

Duke Power Co. v. Winebarger ... 330
Durham County Hospital Corp.,

Eleetric Co. v. ............... 351
Durland v. Peters, Comr. .

of Motor Vehicles ............ 25
Edmund v. Insurance Co. ......... 237
Edwards v. Edwards ............. 301
Electric Co. v. Hospital Corp. ..... 351
Employment Security Comm. v.

Broadcasting Corp. .......... 702
Enslin, S.v. ... 565
Equilease Corp. v. Hotel Corp. .... 436
Evans, S. v. ... 40
Fabric Co. v.

Spinning Mills, Ine. .......... 722
Farmers Chemical Assoc.,

Utilities Comm. v. ........... 606
Fayetteville Street Christian

School, S.v. ................. 665
Fields v. Chappell Associates .. ... 206
Financial Corp. v. Transfer, Inc. ... 116
Firemen’s Fund Insurance Co.,

Edmund v. .................. 237
Fire Safety Service v.

City of Greensboro .......... 79
First Union National Bank

v.Olive ..................... 574
Freight Lines v. Pope,

Flynmn & Co. ................. 285
Funk, Cox v. ..., 32
Gaddy, Pierce v. ................. 622
Garner, S. v. .......... . i 125
GASP v. Mecklenburg County .... 225
George,Inre ................ ..., 490
Gerringer v. Gerringer ........... 580
Gibson v. Tucker ................ 214
Gilmore v. Gilmore .............. 560
Glenn, Young v.'................. 15
Graham v. City of ‘

Hendersonville .............. 456
Graham v. Loekhart ............. 377
Grainger, Trust Co.'v. ............ 337
Greensboro, Fire Safety

Service v. ... L 79
Griffin, Quis v............. S 477
Grundey v. Transfer Co. ....... ... 308

Xv

PaGE
Guilford County v. Boyan ......... 627
Guin, Hendrix v, ................. 36
Haddon v. Haddon ............... 632
Hanover Co. v. Twisdale ......... 472
Harden, S.v. .................... 677
Harnett Transfer, Inc.,

Financial Corp.v. ............ 116
Harnett Transfer, Owens v. ....... 532
Harper v. Peters, Comr. of

Motor Vehicles .............. 62
Hassell v. Means ................ 524
Hedgecock, Manpower, Inc. v. ... .. 515
Heidler v. Heidler ............... 481
Hendersonville, Graham v. ........ 456
Hendrix v. Guin ................. 36
Hi-Fort, Inc. v. Burnette .......... 428
Higgs, S.v. ... 501
Highv.Parks, ................... 707
Hill v. Supermarkets ............. 442
Holsclaw, S. v. .................. 696
Home Security Life Insurance Co.,

Norris vo ..., 719
Hooper v. City of Wilmington ... .. 548
Hoskins, S. v, ............ ... 108
Hospital Corp., Electric Co. v. ..... 351

Hotel Corp., Equilease Corp. v. .... 436

Housing Authority v. Truesdale ... 256
Hudson v. Hudson ............... 647
Huntley,Inre ................... 1
IFCOv.Bank ................... 499
Industries, Inc. v.

Constuction Co. ............. 259
Inglev.Ingle .................... 365
Inre Andrews .................. 86
In re Beddingfield ............... 712
Inre George ................... . 490
In re Huntley ................... 1
In re Mental Health Center ....... 292
InreVinson ..................... 28
In re Wagstaff .................. 47
In re Yarboro ................... 684
Insurance Co., Bank v. ........... 616
Insurance Co., Black v. ........... 50
Insurance Co. v. Building Co. ..... 21
Insurance Co., Council v. ......... 194
Insurance Co., Edmund v. ........ 237
Insurance Co., Jones v. ........... 43




CASES REPORTED

PaGE
Insurance Co., Norris v. .......... 719
Investors Title Insurance Co.,

Bankv. ............. ... 616
Johns-Manville Corp., Bullard v. ... 370
Johnson v. Burrow ............... 273
Johnson County National Bank and

Trust Co. v. Grainger ........ 337
Johnson, S. v. ......... ... .. 234
Johnson v. Whittington ........... 74
Jones, Albertson v. .............. 716
Jones, Daniels v. ................. 555
Jones v Insurance Co. ............ 43
Jonesv.dJones ................... 467
Jonesv.Morris .................. 10
Joyner v. Lucas ................. 541
Keeter, S. v. ........... ..ol 642
King, S.v. ... 210
Kirkman v. Kirkman ............. 173
Lamb, Coletrane v. .............. 654
Land Co.v.Byrd ................ 251
Land Co., Silverthorne v. ......... 134
Lee, S. Ve oo v 77
Lee, S. V. oo 486
Leslie, S.v. ... ... i 81
Lewisv.Boling .................. 597
Lloyd Construction Co.,

Industries, Inc. .............. 259
Lockhart, Graham v, ............. 371
Locklear, S.v. ................... 486
Lofton, S.v. ... 168
Lovick, S. v. .................... 577
Lucas, Joyner v. ................. 541
MeClam, Stone v, ................ 393

Mack Financial Corp. v.
Transfer, Inc. ............... 116

Manpower, Inc. v. Hedgecock .. ... 515
Matthews, Cremins, McLean, Ine.

v. Nichter .................. 184
Mazzocone v. Drummond ......... 493

Means, Hassell v. ................ 524
Mecklenburg County, GASP v. .... 225
Mecklenburg Hotel,

Milner Hotels v. ............. 179
Mendez, S.v. ...t 141
Mental Health Center, In re 292

PAGE
Metropolitan Life Insurance Co.,
Council v. ................... 194
Millander, S.v. ... .o 662
Miller, Stanley v. ................ 232
Miller, S.v. ... 342
Milner Hotels v. Mecklen-
burg Hotel .................. 179
Morris, Jones v. .............. ... 10
Morris v. Morris ......... ... 222

Nationwide Mutual Insurance Co.

v. Building Co. .............. 21
Nationwide Mutual Insurance Co.,

Jones V. ...t 43
Newsome v. Newsome ........... 416
Nichter, Matthews, Cremins,

MecLean, Ine.v. .............. 184
Norris v. Insurance Co. ........... 719
N. C. Comr. of Motor Vehicles,

Durland v. .................. 25
N. C. Comr. of Motor Vehicles,

Harper v. ............. ... .. 62
N. C. Dept. of Motor Vehicles,

Pappas v. ................... 497
N. C. Dept. of Revenue,

Roofing Co. v. ............... 248
N. C. State Board of

Transportation v. Rand ....... 202
Olive, Bank v. ................... 574
Olive v, Williams ................ 380
Owens v. Harnett Transfer ....... 532
Pappas v. Dept. of

Motor Vehicles .............. 497
Parks, Highv. ................... 707
Pennington v. Pennington ........ 83
Perkins, Rosenthal v. ............ 449
Peters, Comr. of Motor Vehicles,

Durland v. .................. 25
Peters, Comr. of Motor Vehicles,

Harper v. .............. ... 62
Pierce v. Gaddy ................. 622
Pitts Fire Safety Service v.

City of Greensboro .......... 79
Poe, Baxter v. ................... 404
Pope, Flynn & Co., Freight

Lines v. ...... ... i i 285
Potts, S.v. ... 357

Xvi




CASES REPORTED

PaGgE
Power Co., Willisv. .............. 582
Power Co. v. Wingebarger ........ 330
Price v. Price ................... 66
Pruitt, S.v. ......... ...l 240
Purvis, Stallingsv. ............... 690
Quicksley, S.v. ...... ... 217
Quis v. Griffin ................... 477
Rail Common Carriers,

Utilities Comm. v. ........... 314
Raleigh Housing Authority

v. Truesdale ................ 256
Rand, Board of Transportation v. .. 202
Realty Co., Dixonv. .............. 650
Reams v. Burlington Industries ... 54
Rhoney, S.v. ..ot 40
Robert Chappell Associates,

Fieldsv. .................... 206
Roofing Co. v. Dept. of Revenue ... 248
Rosenthal v. Perkins ............. 449
School, S.v. ... 665
Sea Gate Inc., Cochrane v. ........ 375
Security Building Co.,

Insurance Co. v. ............. 21
Sedgefield Realty Co., Dixon v. .... 650
Setzer, S. v. ..o 98
Sheppard, S. v. ............ ..., 125
Shoffner Industries, Inc. v.

Construction Co. ............. 259
Silverthorne v. Land Co. ......... 134
Smith v. Smith .................. 246
Soles, Thompson v. .............. 462
Southern National Bank of

N.C,LIFCOv. ............... 499
Spinning Mills, Ine.,

Fabric Co. v. ................ 722
Stallings v. Purvis ............... 690
Standard Guaranty Insurance

Co, Black v. ................ 50
Stanley v. Miller ................. 232
S.v.Allen ........cooiiiii 727
S.v.Benton ..................... 228
S.v.Britt ... 637
S.v.Brittain .................... 40
S.v.Brown ..................... 724
S. v. Bumgarner ................. 71
S.v. Campbell ................... 361
S.v.Carter ..................... 325

PaGE

S.v.Coffey ..................... 724
S.v.Crouch ................ot 729
S.v.Curry ..o 69
S.v.DeGina .................... 156
S.v.Dement .................... 254
S.v.Enslin ..................... 565
S.viEvans ....... ... ... o 40
S.v.Garner ......... ... 125
S.v.Harden .................... 677
S.v.Higgs ............cooiin 501
S.v.Holselaw ................... 696
S.v.Hoskins .................... 108
S.v.Johnson .................... 234
S.v.Keeter ..................... 642
S.v.King ... 210
S.vilee ........ o 77
S.vilee .......... il 486
S.v.Leslie...................... 81
S.v. Locklear ................... 486
S.v.Lofton ............ ... ... 168
S.v.Loviek ..................... 577
S.v.Mendez .................... 141
S. v. Millander .................. 662
S.v.Miller ...................... 342
S.v.Potts ............. .. 357
S.v.Pruitt ......... ... ..., 240
S. v. Quicksley .................. 217
S.v.Rhoney .................... 40
S.v.School ............ ... ... 665
S.v.Setzer ............ ..., 98
S.v.Sheppard ................... 125
S.v.White ...................... 320
S. v. Whitehead ................. 506
S.v. Williams ................... 662
S.v.Zigler ... 148
S. ex rel. Employment Security

Comm. v. Broadcasting

Corp. v ..o 702
S. ex rel. Utilities Comm. v.

Common Carriers ............ 314
S. ex rel. Utilities Comm. v.

Farmers Chemical Assoc. .. ... 606
State Board of Transportation

v.Rand ..................... 202
State Comr. of Motor Vehicles,

Durland v. .................. 25
State Comr. of Motor Vehicles,

Harperv. ................... 62




CASES REPORTED

Pace
State Dept. of Motor Vehicles,

Pappas v. ... 497
State Dept. of Revenue,

Roofing Co. v. ............... 248
Stone v. MeClam ................ 393
Supermarkets, Hill v. ............ 442
Tanglewood Land Co.

v.Byrd ... 251
Thompson v. Soles ............... 462
Transfer Co., Grundey v. ......... 308
Transfer, Inc., Financial Corp. ..... 116
Truesdale, Housing

Authority v. ................ 256
Trust Co. v. Grainger ............ 337
Tueker, Gibson v. ................ 214
Twisdale, Hanover Co. v. ......... 472
Utilities Comm. v.

Common Carriers ............ 314
Utilities Comm. v. Farmers

Chemical Assoc. ............. 606
Vann, Williamson v. .............. 569
Vinson, Inre .................... 28

PAGE
Wagstaff, Inre ............... ... 47
W. B. Lloyd Construction Co.,

Industries, Inc. v. ............ 259
Westchester Academy,

Brannonv. .................. 58
Whalehead Properties v.

Coastland Corp. ............. 198
White, S. v, ..o 320
Whitehead, S.v. ...... ... o 506
Whittington, Johnson v. .......... 74
Williams, Olive v. ................ 380
Williams, S.v. ............. .o 662
Williams v. Williams ............. 163
Williams, Wilson v. .............. 348
Williamson v. Vann .............. 569
Willis v. Power Co. .............. 582
Wilmington, Hooper v. ........... 548
Wilson v. Williams ............... 348
Winebarger, Power Co. v. ........ 330
Wisev.Wise .................... 5
Yarboro, Inre ............. ... .. 684
Young v.Glenn ............... ... 15
Young Roofing co. v.

Dept. of Revenue ............ 248
Zigler, S.v. ... 148

xviii




CASES REPORTED WITHOUT PUBLISHED OPINION

PAGE
Air Filter Co. v. Fabricators

& Roofing, Inc. .............. 504
Alexander, S. v. ................. 257
Allenv. Allen ................... 257
Anderson, S.v. ........ ... . 505
Bank, Roberts v. ................. 257
Bank v. Wilson .................. 257
Blackmon, S. v. .......... ... . ... 257
Board of Transportation,

Falls Sales Co.v. ............ 257
Bowman, S.v. ............ .. 504
Broadway, S.v. ............ ... .. 257
Bunton, S.v. ... ... 731
Burwell, Inre ................... 504
Cathey, White v. ................ 258
Cavenaugh v. Cavenaugh ......... 504
Church, Mullis v. ................ 731
Corriher, S.v. ................... 257
Dickerson, S.v. .................. 257
Dover, Holecomb v. ............... 731
Drakeford, S. v. ................. 257
Dunlap, S.v. ............. ... ... 504
Etheridge v. Wooler ............. 257
Fabricators & Roofing, Inc.,

Air Filter Co.v. ............. 504
Falls Sales Co. v. Board

of Transportation ............ 257
Fulp, S.v. ... 731
Fuquay v. Fuquay ............... 505
Garris v. Garris ................. 504
Gaydosick, S. v, ... .. 257
Goins, S. v, ... 504
Green, Wiggins v. ............... 258
Hedrick v. Hedrick .............. 505
Holcomb v. Dover ............... 731
InreBurwell .................... 504
InreRogers .................... 505
In re Thompson ................. 257
Inre Williams ................... 504

PacE
Jackson, Power & Light Co.v. .... 731
Johnson, Pearson v. .............. 731
Jordan v. Saunders .............. 504
Love v. Woody .................. 504
Meclntire, S.v. ... .. .. e 257
Maiden, S.v. ... ..o 257
Maney v. Maney ................. 731
Matthews, S.v. ... ... L. 731
Maynard, S.v. ... 267
Mullis v. Chureh ................. 731
Olin Corp., Tapp v. .............. 504
Pearson v. Johnson .............. 731
Pearson, Tillitt v. ................ 258
Pettitt v. Pettitt ................. 506
Power & Light Co. v. Jackson ..... 731
Prince, S. v. ... .. 258
Reece v. Reece .................. 504
Renfrow, S.v. ................... 258
Rhodes, S.v. .................... 258
Roberts v.Bank ................. 257
Robinson, S. v. ......... .. ....... 504
Rogers,Inre .................... 505
Rudisill, S.v. .................... 731
Saunders, Jordan v. .............. 504
Sawyer, S.v. ......... ool 731
Smith, S.v. ... 731
Sneed, S.v. ... oo 258
Spruil, S.v. ... 504
S.v. Alexander .................. 257
S.v. Anderson .................. 505
S. v.Blackmon .................. 257
S.v.Bowman ................... 504
S.v.Broadway .................. 257
S.v.Bunton ..................... 731
S. v. Corriher ................... 257
S. v. Dickerson .................. 257
S. v. Drakeford .................. 257
S.v.Dunlap ................ ... 504
S.v.Fulp ............... 731
S. v. Gaydosick .................. 257
S.v.Goins .......... ... .. 504

4
ik o
»




CASES REPORTED WITHOUT PUBLISHED OPINION

dgfffsdstagsgzgq

PaGE

. Mclntire ................... 257
.Maiden .................... 257
Matthews .................. 731
Maynard ................... 257
Prince ..................... 258
Renfrow ................... 258
Rhodes ..................... 258
Robinson ................... 504
Rudisill .................... 731
Sawyer ......... ...l 731
Smith ...................... 731
Sneed ...................... 258
Spruill ............ ... 504
Webb ...................... 258
Welch ..................... 258
Welch ..................... 505

XX

PaGe
S.v.Whitley .................... 731
Tapp v. Olin Corp. ............... 504
Tate v. Tate .................. .. 731
Thompson, Inre .............. ... 257
Tillitt v. Pearson ................ 258
Webb, S. v. ... 258
Welch, S. v, ... 258
Welch, S. v. .................... 505
White v. Cathey ................. 258
Whitley, S.v. ... 731
Wiggins v. Green ................ 258
Williams, Inre .................. 504
Wilson, Bank v. .................. 257
Woody, Lovev. .................. 504
Wooler, Etheridge v. ............. 257




GENERAL STATUTES CITED AND CONSTRUED

G.S.
121 Joyner v. Lucas, 541
1-77 Fire Safety Service v. City of Greensboro, 79
1-567.2 Electric Co. v. Hospital Corp., 351
6-21.1 Black v. Insurance Co., 50
7A-49.3(a) State v. Miller, 342
TA-312 State v. Setzer, 98
TA-454 State v. Setzer, 98
8-51 Hanover Co. v. Twisdale, 472
8-53 In re Mental Health Center, 292
8-53.3 In re Mental Health Center, 292
8-56 State v. Setzer, 98
Haddon v. Haddon, 632
14-33(a) State v. Allen, 727
14-34.1 State v. Zigler, 148
14-56.1 State v. Whitehead, 506
14-127 State v. Zigler, 148
14-277.1(a) State v. Zigler, 148
15A-544(h) State v. Locklear, 486
15A-601 State v. Pruitt, 240
15A-630 State v. Miller, 342
15A-701 et seq. In re Beddingfield, 712
15A-902 State v. Harden, 677
15A-952(f) State v. Setzer, 98
15A-977(a) State v. Sheppard, 125
15A-1002 State v. Potts, 357
15A-1212(6) State v. Zigler, 148
20-16.2 Pappas v. Dept. of Motor Vehicles, 497
221 Financial Corp. v. Transfer, Inc., 116
222 High v. Parks, 707
Ch. 25 Grundey v. Transfer Co., 308
25-2-201 Financial Corp. v. Transfer, Inc., 116
25-7-210(2)(f) Grundey v. Transfer Co., 308
39-18.1(b) Johnson v. Burrow, 273

xxi




GENERAL STATUTES CITED AND CONSTRUED

G.S.

41-2.1(b)4)
47-18
47-26
49-14

50-6

50-10
50-13.2(a)
50-16.9(a)
58-158
58-159
58-251.4
62-94(b)(5)
62-137
75-1.1
754

90-95
90-322
Ch. 96
96-13(a)(1), (2)
96-13(a)(3)

96-15(a)

97-17
105-317(b)1)
105-374()

Ch. 110, Art. 7
110-86(3)
115-142
115-152(e)(1)
160A-233(c), (d)
168-1 et seq.

Stanley v. Miller, 232

Hi-Fort, Inc. v. Burnette, 428

High v. Parks, 707

Joyner v. Lucas, 541

Smith v. Smith, 246

Edwards v. Edwards, 301

Gerringer v. Gerringer, 580

Edwards v. Edwards, 301

Price v. Price, 66

Jones v. Jones, 467

Edmund v. Insurance Co., 237
Edmund v. Insurance Co., 237

Norris v. Insurance Co., 719

Utilities Comm. v. Common Carriers, 314
Utilities Comm. v. Common Carriers, 314
Rosenthal v. Perkins, 449

Manpower, Inc. v. Hedgecock, 515
State v. Mendez, 141

State v. Holsclaw, 696

Employment Security Comm. v. Broadeasting Corp., 702
In re George, 490

In re Huntley, 1

In re George, 490

In re George, 490

Graham v. City of Hendersonville, 456
In re Wagstaff, 47

Guilford County v. Boyan, 627

State v. School, 665

State v. School, 665

Baxter v. Poe, 404

Baxter v. Poe, 404

Guilford County v. Boyan, 627

GASP v. Mecklenburg County, 225

xxii




RULES OF CIVIL PROCEDURE
CITED AND CONSTRUED

Rule No.
4(c) Fabric Co. v. Spinning Mills, Inec., 722
6 Fabric Co. v. Spinning Mills, Inec., 722
8 Rosenthal v. Perkins, 449
12(b)(6) Industries, Ine. v. Construction Co., 259
Rosenthal v. Perkins, 449
12(c) Rosenthal v, Perkins, 449
13(a) Edwards v. Edwards, 301
25 Siiverthorne v. Land Co., 134
37(b)2) Silverthorne v. Land Co., 134
38(d) Heidler v. Heidler, 481
39(a) Heidler v. Heidler, 481
41 Freight Lines v. Pope, Flynn & Co., 285
41{a) Freight Lines v. Pope, Flynn & Co., 285
51(a) Daniels v. Jones, 555
52(a) Black v. Insurance Co., 50
55(d) Quis v. Griffin, 477
56 Industries, Inc. v. Construction Co., 259
58 Wise v. Wise, 5
CONSTITUTION OF NORTH CAROLINA
CITED AND CONSTRUED
Art. IX, § 7 State v. Locklear, 486
CONSTITUTION OF UNITED STATES
CITED AND CONSTRUED
I Amendment GASP v. Mecklenburg County, 225
State v. School, 665
V Amendment State v. Bumgarner, 71
XIV Amendment GASP v. Mecklenburg County, 2256

xxiii




DISPOSITION OF PETITIONS FOR DISCRETIONARY
REVIEW UNDER G.S. TA-31

Case
Bank v. Belk
Bank v. Belk
Baxter v. Poe
Black v. Insurance Co.

Board of Transportation
v. Annas

Board of Transportation v. Rand

Boehm v. Board of Podiatry
Examiners

Brown v. Boney

Brown v. Bryant

Bullard v. Johns-Manville Corp.
Charett v. Charett

Cole v. Sorie

Conner v. Insurance Co.
Daniels v. Jones

Davidson and Jones, Inc. v.
County of New Hanover

Davis v. McRee

Distributors, Inc. v. Department
of Transportation

Dixon v. Realty Co.

Employment Security Comm. v.
Broadcasting Corp.

Equilease Corp. v. Hotel Corp.

Falls Sales Co. v. Board of
Transportation

Freight Lines v. Pope,
Flynn & Co.

Reported

41 N.C.
41 N.C.
42 N.C.
42 N.C.

41 N.C.

42 N.C.

41 N.C.
41 N.C.
41 N.C.
42 N.C.
42 N.C.
41 N.C.
41 N.C.
42 N.C.

41 N.C.

40 N.C.

41 N.C.

42 N.C.

42 N.C.
42 N.C.

42 N.C.

42 N.C.

xxiv

App.
App.
App.
App.

App.

App.

App.
App.
App.
App.
App.
App.
App.
App.

App.
App.

App.
App.

App.
App.

App.

App.

328
356
404

50

405

202

567
636
405
370
189
485
610
555

661
238

548
650

702
436

257

285

Disposition in
Supreme Court

Denied, 298 N.C. 293
Denied, 298 N.C. 293
Denied, 298 N.C. 293
Denied, 298 N.C. 293
Denied, 298 N.C. 293
Appeal Dismissed

Allowed, 298 N.C. 567

Denied, 298 N.C. 294
Denied, 298 N.C. 294
Denied, 298 N.C. 294
Denied, 298 N.C. 567
Denied, 298 N.C. 2984
Denied, 298 N.C. 204
Denied, 298 N.C. 295
Denied, 298 N.C. 567

Denied, 298 N.C. 295

Allow for Limited
Purpose, 298 N.C. 295

Denied, 298 N.C. 567
Denied, 298 N.C. 567

Denied, 298 N.C. 805
Denied, 298 N.C. 568

Denied, 298 N.C. 295

Denied, 298 N.C. 295




Case

Gooden v. Brooks, Comr. of Labor 39 N.C.

Graham v. City of Hendersonville

Harrell v. Construction Co.

Hassell v. Means

Hedrick v. Southland Corp.

Hester v. Miller
High v. Parks

Hooper v. City of Wilmington
Housing Authority v. Truesdale

Hudson v. Hudson

IFCO v. Bank

Industries, Ine. v. Construction Co.

In re Foreclosure of Deed of Trust

In re Huntley

In re Mental Health Center

In re Williams

Joyner v. Lucas

Kirkman v. Kirkman
Knowles v. Coach Co.
Lynch v. Construction Co.

Matthews, Cremins, McLean, Inc.

v. Nichter

Mazzocone v. Drummond

Middleton v. Myers

Neihage v. Auto Parts, Inc.

Oglesby v. McCoy
Oglesby v. McCoy

Pierce v. Gaddy

Power & Light Co. v. Jackson

Quis v. Griffin
Ragland v. Moore

Reported

42 N.C.
41 N.C.
42 N.C.
41 N.C.
41 N.C.
42 N.C.
42 N.C.

42 N.C.

42 N.C.
42 N.C.
42 N.C.
41 N.C.
42 N.C.
42 N.C.
42 N.C.
42 N.C.
42 N.C.
41 N.C.
41 N.C.

42 N.C.
42 N.C.
41 N.C.
41 N.C.
41 N.C.

41 N.C.

42 N.C.
42 N.C.
42 N.C.
41 N.C.

XXV

App.

App.
App.
App.
App.
App.
App.
App.
App.

App.
App.
App.
App.
App.
App.
App.
App.
App.
App.
App.

App.
App.
App.
App.
App.

App.

App.
App.
App.
App.

519

456
593
524
431
509
707
548
256

647
499
259
563

1
292
504
541
173
709
127

184
493
543
538
735

767

622
731
477
588

Disposition in
Supreme Court

Vacated, 298 N.C.
Dismissed

Denied, 298 N.C.
Allowed, 298 N.C.
Denied, 298 N.C.
Denied, 298 N.C.
Denied, 298 N.C.
Denied, 298 N.C.
Denied, 298 N.C.

Denied, 298 N.C.
Appeal Dismissed

Allowed, 298 N.C.
Denied, 298 N.C.
Denied, 298 N.C.
Denied, 298 N.C.
Denied, 298 N.C.
Denied, 298 N.C.
Denied, 298 N.C.
Denied, 298 N.C.
Denied, 298 N.C.
Denied, 298 N.C.
Denied, 298 N.C.

Denied, 298 N.C.
Denied, 298 N.C.
Allowed, 298 N.C.
Denied, 298 N.C.

Denied, 298 N.C.
Appeal Dismissed

Denied, 298 N.C.
Apeal Dismissed

Denied, 298 N.C.
Denied, 298 N.C.
Denied, 298 N.C.
Allowed, 298 N.C.

806

568
296
568
296
296
806
568
296

806
568
296
297
297
297
569
297
297
298
298

569
298
298
298
299

299

569
807
569
299




Case
Railway Co. v. Fibres, Inc.
Realty, Inc. v. Whisnant
Roofing Co. v. Dept. of Revenue

Rouse v. Maxwell

Sasser v. Beck
Silverthorne v. Land Co.
Snyder v. Freeman

Starmount Co. v. City
of Greensboro

State v. Anderson
State v. Broadway
State v. Buckner
State v. Bumgarner
State v. Byrd

State v. Carter

State v. Childers
State v. Corriher
State v. Drakeford
State v. Edwards
State v. Ellison
State v. Enslin
State v. Guirguis

State v. Holsclaw

State v. Hoskins
State v. Locklear
State v. Locklear

State v. Maynard
State v. Oxendine
State v. Parks
State v. Poe

Reported

41 N.C.
41 N.C.
42 N.C.
40 N.C.

40 N.C.
42 N.C.
40 N.C.

41 N.C.
42 N.C.
42 N.C.
40 N.C.
42 N.C.
40 N.C.
42 N.C.

41 N.C.
42 N.C.
42 N.C.
41 N.C.
41 N.C.
42 N.C.
41 N.C.
42 N.C.

42 N.C.
41 N.C.
42 N.C.

42 N.C.
40 N.C.
41 N.C.
40 N.C.

xxvi

App.
App.
App.
App.

App.
App.
App.

App.
App.
App.
App.
App.
App.
App.

App.
App.
App.
App.
App.
App.
App.
App.

App.
App.
App.

App.
App.
App.
App.

694
702
248
538

668
134
348

591
505
257
629

71
172
325

729
257
257
767
767
565
405
696

108
292
486

257
280
514
385

Disposition in
Supreme Court

Denied, 298 N.C.
Denied, 298 N.C.
Denied, 298 N.C.

Vacated, 298 N.C.
Dismissed

Denied 298 N.C.
Denied, 298 N.C.
Allowed, 298 N.C.

Denijed, 298 N.C.
Denied, 298 N.C.
Denied, 298 N.C.
Denied, 298 N.C.
Allowed, 297 N.C.
Denied, 298 N.C.

Denied, 298 N.C.
Appeal Dismissed

Denied, 298 N.C.
Denied, 298 N.C.
Denied, 298 N.C.
Denied, 298 N.C.
Denied, 298 N.C.
Denied, 298 N.C.
Denied, 298 N.C.

Denied, 298 N.C.
Appeal Dismissed

Denied, 298 N.C.
Denied, 298 N.C.

Appeal Dismissed
298 N.C.

Denied, 298 N.C.
Denied, 298 N.C.
Denied, 298 N.C.

Denied, 298 N.C.
Appeal Dismissed

299
299
300
570

300
300
300

300
301
301
301
613
301
301

302
204
205
302
302
570
570
571

302
571

302
808
303
303
303




Case
State v. Sawyer

State v. School

State v. Setzer
State v. Smith
State v. Smith

State v. Sneed and
State v. Webb

State v. Whitehead
State v. Whitley

State v. Williams
Stone v. McClam
Strickland v. Tant

Trust Co. v. Grainger

Trust Co. v. Seiver

Wall v. City of Durham
Whalehead Properties v.

Coastland Corp.

Winborne v. Winborne

Wise v. Wise

Woodhouse v. Board of

Commissioners

Reported

42 N.C.
42 N.C.

42 N.C.
40 N.C.
42 N.C.

42 N.C.
42 N.C.

42 N.C.

42 N.C.
42 N.C.
41 N.C.
42 N.C.
41 N.C.
41 N.C.

42 N.C.
41 N.C.
42 N.C.

41 N.C.

xxvii

App.
App.

App.
App.
App.

App.
App.

App.
App.
App.
App.
App.
App.

App.
App.
App.

App.

731
665

98
772
731

258
506

. 731

662
393
534
337
762
649

198
756

473

Disposition in
Supreme Court

Denied, 298 N.C.

Allowed, 298 N.C.
Appeal Dismissal
Denied, 298 N.C.

Denied, 298 N.C.
Denied, 298 N.C.
Denied, 298 N.C.

Denied, 298 N.C.

Denied, 298 N.C.
Appeal Dismissed

Denied, 298 N.C.
Appeal Dismissed

Allowed, 298 N.C.
Denied, 298 N.C.
Denjed, 298 N.C.
Denied, 298 N.C.
Denied, 298 N.C.
Denied, 298 N.C.

Allowed, 298 N.C.
Denied, 298 N.C.
Denied, 298 N.C.

Allowed, 298 N.C.

571
303

571
571
572
809

303
572

572

572
572
304
304
304
304

304
305
305

305



DISPOSITION OF APPEALS OF RIGHT TO
THE SUPREME COURT UNDER G.S. 7TA-30

Case
Baumann v. Smith
Harris v. Latta
In re Andrews
In re Vinson
Kinlaw v. Long Mfg.
Land Co. v. Byrd
Pearce v. Telegraph Co.
Power Co. v. Winebarger
Starr v. Clapp
State v. Benton
State v. Dickens
State v. Jones
State v. White
State v. Winfrey
Thompson v. Soles

Williams v. Williams

xxviil

Reported

41 N.C.
40 N.C.
42 N.C.
40 N.C.
40 N.C.
42 N.C.
41 N.C.
42 N.C.
40 N.C.
42 N.C.
41 N.C.
41 N.C.
42 N.C.

App.
. 421

App.
App.
App.
App.
App.
App.
App.

223

86

. 423
. 641
. 251

62
330
142
228
388
465
320

40 N.C App. 274

42 N.C.
42 N.C.

App.
App.

462
163

Disposition
on Appeal

298 N.C.
298 N.C.
299 N.C.
298 N.C.
298 N.C.

Pending

299 N.C.

Pending

298 N.C.
299 N.C.
299 N.C.
299 N.C.

Pending

298 N.C.

Pending
Pending

778
5565

640
494

260




CASES

ARGUED AND DETERMINED IN THE

COURT OF APPEALS

OF

NORTH CAROLINA
AT

RALEIGH

IN THE MATTER OF: GENEVA D. HUNTLEY AppELLEE AND CHARLOTTE
AREA FUND HEADSTART PROJECT EwmprovEr anD EMPLOYMENT
SECURITY COMMISSION OF NORTH CAROLINA APPELLANT

No. 7826SC804
(Filed 19 June 1979)

Master and Servant § 108— Project Headstart —secondary school —exclusion of
teacher from unemployment compensation

The Charlotte Area Fund Projeet Headstart is a secondary school within
the meaning of G.S. 96-13(a)3), which excludes from unemployment benefits
those who are subject to schoolrelaied seasonal employment.

APPEAL by Employment Security Commission frem David
Smith, Judge. Judgment entered 5 June 1978 in Superior Court,
MECKLENBURG County. Heard in the Court of Appeals 24 May
1979.

As in previous years, petitioner was given a separation
notice in June 1977 when Project Headstart, where she was
employed, closed for the summer. Her claim for unemployment
benefits was denied by a claims deputy and an appeals deputy of
the Employment Security Commission of North Carolina (Commis-
sion) and she appealed to the Commission, which found as fact:

1. Claimant last worked on June 7, 1977, as a teacher for
The Charlotte Area Fund Headstart Project. The school ceas-
ed operations on that day for the summer months. Claimant
filed a claim for unemployment insurance benefits as of June
5, 1977, and the claim was continued through June 25, 1977,
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2. Claimant has worked for The Charlotte Area Fund
Headstart Project for six years. The project operates on a
“nine-month basis. Each year the Headstart Project has been
operating on a nine-month basis the program has been re-
funded for the following year. Claimant has been recalled to
her job for each of these school years.

3. The Headstart Program involves kindergarten level
instruction for the children who attend.

The Commission concluded that petitioner was unavailable for
work within the meaning of G.S. 96-13(a)3) because Project
Headstart falls within the statutory definition of a secondary
school and petitioner has at least an implied contract to return to
work there each fall.

Petitioner appealed to Superior Court, and the court conclud-
ed that the Commission had erred in applying G.S. 96-13(a)3), as
Project Headstart is not a secondary school. The decision of the
Commission was reversed, and the Commission appeals.

Donald S. Gillespie, Jr., for petitioner appellee.

Howard G. Doyle, Garland D. Crenshaw, V. Henry Gransee,
Jr. and Gail C. Arneke for respondent appellant.

ARNOLD, Judge.

G.S. 96-13(a) provides in pertinent part: “An unemployed in-
dividual shall be eligible to receive benefits with respect to any
week only if the Commission finds that— . . . (3) He is able to
work, and is available for work . . . . [Alny employee of a second-
ary school system or subdivision of a secondary school system

. . shall be considered available for work during any week such
individual is on vacation between successive terms . . . only if the
individual does not have a contract . . . , written, oral, or implied
.. . for . . . both such terms.” (Emphasis added.) The sole issue
which the parties argue before us on this appeal is whether Pro-
ject Headstart is a “secondary school” within the meaning of G.S.
96-13(a)(3).

“Secondary school” is defined in G.S. 96-8(6)m: “For purposes
of this Chapter, ‘secondary school’ means any school not an in-
stitution of higher education as defined in G.S. 96-8(5)1.” “Institu-
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tion of higher education” is in turn defined by G.S. 96-8(5)1 as an
educational institution which provides education beyond high
school. Thus, if G.S. 96-13(a)@3) is to apply, Project Headstart must
be found to be (1) a school, and (2) not an institution which pro-
vides education beyond high school. It clearly meets the second
requirement, so we need consider only whether Project Headstart
is, in fact, a school.

Petitioner’s arguments that Project Headstart is not a North
Carolina public school and that it is federally funded and ad-
ministered through a community action agency are not
dispositive. G.S. 96-8(5)m refers not to “any public school” but
simply to “any school.” Further, we think that the purpose behind
the “secondary school provision” of G.S. 96-13(a)3) would not be
served adequately if we read the statute as limited to public
schools; school workers, whether in public or private employment,
share the circumstance of temporarily not working from time to
time because school work ordinarily is not year-round employ-
ment, but expecting to return to work when school begins again.
We believe it is this type of “temporary unemployment” which
the legislature intended to except from unemployment benefits.

Project Headstart is a federal program ‘“focused upon
children who have not reached the age of compulsory school at-
tendance which . .. will provide such comprehensive health, nutri-
tional, education, social, and other services as the Director finds
will aid the children to attain their full potential.” 42 USCA
§ 2809(a)1). It may be that Headstart programs across the state
choose varying formats to meet these needs, so we do not decide
whether all Headstart programs are schools within the statutory
definition. Instead, we focus on the characteristics of the
Charlotte Area Fund Headstart Project, where petitioner is
employed.

Petitioner testified at the hearings before the claims and ap-
peals deputies. Asked what type of work she did at Headstart,
petitioner responded, “Teacher.” She works there from 8:00 a.m.
till 8:30 p.m., five days a week, September through June.

Q. . .. Exactly what are your job duties . .. ?

A. ... [Wlhen they first come in . . . we provide a snack
for 'em and it's just a little, regular school.
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Q. It is what, nursery, kindergarden [sic]?

A. Yes.

Q. It’s pre-school then.

A. Yes.

Q. Where you — go to school.

A. Yes. Uh-huh.

* * % *

Q. ... [Oln your job duties you say you do provide some

instructions, for the children, try and help them. I believe . ..
you try and help them to reach a kind of parity in first grade
with other children?

A. Yes.

Black’s Law Dictionary (Rev. 4th Ed. 1968) 1511 defines
“school” as a “place for instruction or education.” “Education,” in
turn, “[clomprehends not merely the instruction received at school
or college, but the whole course of training, moral, intellectual,
and physical.” Id. at 604. We believe that the purposes set out for
Project Headstart in the federal statutes indicate that Headstart
is to provide education in this broad sense, and that the format in
which Headstart is conducted by the Charlotte Area Fund and
the petitioner’s testimony about the activities there show that
this Project Headstart is a school within the ordinary meaning of
the term. We find that petitioner’s situation is one of those ad-
dressed by the “secondary school provision” of G.S. 96-13(a)(3), ex-
cluding from unemployment benefits those who are subjeet to
school-related seasonal unemployment. The Commission correctly
decided that the Charlotte Area Fund Project Headstart is a
secondary school within the meaning of G.S. 96-13(a)3). The judg-
ment of the Superior Court is

Reversed.

Judges MARTIN (Robert M.} and ERWIN concur.
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ELNA MAE KEARNS COLEMAN WISE v. JOSEPH BARTOW WISE

No. 7819DC813

(Filed 19 June 1979)

. Witnesses § 7.1 — leading question improper

In an action for alimony pendente lite and permanent alimony, the trial
court did not err in sustaining defendant’s objection to the question by plain-
tiff's attorney, “And from all that information, that evidence, and the stipula-
tions, Judge Grant entered a permanent alimony order of support; is that
correct?” since that was a leading question and it called for a conclusion of law
by the plaintiff as to the meaning of certain facts.

. Appeal and Error § 49— attorney’s statement unsupported by evidence —lead-
ing gquestion
The trial court in an alimony action did not err in sustaining defendant’s
objection to a statement by plaintiff’s counsel with respect to a stipulation of
which there was no evidence in the record and a leading question for which no
basis existed in the record.

. Attorneys at Law § 4; Appeal and Error § 49.2— testimony by attorney ex-
cluded —evidence irrelevant

In an action for alimony pendente lite and permanent alimony the trial
court did not err in refusing to allow plaintiff’s counsel to withdraw and to
testify as a witness, since the testimony of the attorney which would have con-
cerned the rendition of an order and judgment by the trial court at an earlier
hearing would not have been relevant to a determination of whether a judg-
ment and order for permanent alimony had been entered, as a judgment di-
recting the payment of permanent alimony is not entered until the clerk makes
a notation in his minutes, and the proposed testimony of counsel would not
have tended to prove the existence of such a notation.

. Rules of Civil Procedure § 58— no entry of judgment—judgment and order
tendered by plaintiff one year later —refusal to sign proper

Where the trial court had no independent recollection of what had oe-
curred at a hearing for alimony held more than a year earlier and no judgment
had been entered at the conelusion of that hearing in accordance with the pro-
visions of G.S. 1A-1, Rule 58, the trial court did not err in refusing to sign the
judgment and order proposed and tendered by plaintiff.

. Divorce and Alimony § 20— no alimony order entered prior to divorce decree
— sufficiency of evidence

The trial court did not err in concluding as a matter of law that no final
order or judgment for permanent alimony had been entered at the time that
defendant was granted an absolute divorce, since there was nothing in the
record from which it could be found as a matier of law that such judgment or
order had been entered.




COURT OF APPEALS

Wise v. Wise

APPEAL by plaintiff from Grant, Judge. Judgment entered 26
April 1978 in District Court, RANDOLPH County. Heard in the
Court of Appeals 23 May 1979.

The plaintiff instituted this action against the defendant on 2
October 1975 seeking alimony pendente lite and permanent
alimony. A hearing was held on 30 October 1975 concerning the
plaintiff’s claim for alimony pendente lite. At the conclusion of
that hearing, the trial court entered an order directing the de-
fendant to pay the plaintiff $40 per week as alimony pendente
lite. On 29 November 1976, a hearing was held concerning the
plaintiff’s claim for permanent alimony. The record does not in-
dicate the outcome of that hearing, but it does indicate that the
plaintiff’'s attorney was directed to prepare an order for the trial
court in connection with the case.

On 14 January 1977, the defendant filed a separate action
against the plaintiff seeking an absolute divorce. On 29 November
1977, a jury found that the defendant was entitled to the re-
quested relief, and the trial court then entered a judgment grant-
ing the defendant an absolute divorce.

On 14 December 1977, the plaintiff prepared and presented to
the trial court a proposed order and judgment declaring that the
trial court had found, at the hearing held in this action on 29
November 1976, that the plaintiff was entitled to permanent
alimony. The trial court never signed or entered the proposed
order and judgment.

Eight days later, the defendant moved to dismiss the plain-
tiff's action for permanent alimony or, in the alternative, for sum-
mary judgment. A hearing was held concerning the defendant’s
motion. The trial court found facts and concluded that no order or
judgment for permanent alimony had been entered in this action
prior to the entry of the absolute divorce in favor of the defend-
ant in his subsequent action against the plaintiff. The trial court
then entered judgment allowing the defendant’s motion and
dismissing with prejudice the plaintiff’s action. From the entry of
that judgment by the trial court, the plaintiff appealed.

Additional facts pertinent to this appeal are hereinafter set
forth.






















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































