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C A S E S  

ARGUED AND DETERMINED IN THE 

COURT OF APPEALS 

IN THE MATTER OF: GENEVA D. HUNTLEY APPELLEE AND CHARLOTTE 
AREA FUND BEADSTART PROJECT EMPLOYER AND EMPLOYMENT 
SECURITY COMMISSION OF NORTH CAROLINA APPELLANT 

No. 7826SC804 

(Filed 19 June 1979) 

Mlaster and Servant 5 108- Project Headstart-secondary school-exclusion of 
teacher from unemployment compensation 

The Charlotte Area Fund Project Headstart is a secondary school within 
the meaning of G.S. 96-13(a)(3), which excludes from unemployment benefits 
those who are  subject to school related seasonal employment. 

APPEAL by Employment Security Commission from David 
Smith, Judge. Judgment entered 5 June 1978 in Superior Court, 
MECKLENBURG County. Heard in the Court of Appeals 24 May 
1979. 

As in previous years, petitioner was given a separation 
notice in June  1977 when Project Headstart,  where she was 
employed, closed for the summer. Her claim for unemployment 
benefits was denied by a claims deputy and an appeals deputy of 
the Employment Security Commission of North Carolina (Commis- 
sion) and she appealed t o  the  Commission, which found as  fact: 

1. Claimant last worked on June 7, 1977, a s  a teacher for 
The Charlotte Area Fund Headstart Project. The school ceas- 
ed operations on that  day for the sumnier months. Claimant 
filed a claim for unemployment insurance benefits a s  of June 
5, 1977, and the  claim was continued through June 25, 1977. 
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2. Claimant has worked for The Charlotte Area Fund 
Headstart Project for six years. The project operates on a 
nine-month basis. Each year the Headstart Project has been 
operating on a nine-month basis the program has been re- 
funded for the following year. Claimant has been recalled to 
her job for each of these school years. 

3. The Headstart Program involves kindergarten level 
instruction for the children who attend. 

The Commission concluded that  petitioner was unavailable for 
work within the meaning of G.S. 96-13(a)(3) because Project 
Headstart falls within the statutory definition of a secondary 
school and petitioner has a t  least an implied contract to return to 
work there each fall. 

Petitioner appealed to  Superior Court, and the court conclud- 
ed that  the  Commission had erred in applying G.S. 96-13(a)(3), as  
Project Headstart is not a secondary school. The decision of the 
Commission was reversed, and the Commission appeals. 

Donald S. Gillespie, Jr., for petitio*ner appellee. 

Howard G. Doyle, Garland D. Crenshaw, V. Henry  Gransee, 
Jr. and Gail C. Arneke  for respondent appellant. 

ARNOLD, Judge. 

G.S. 96-13(a) provides in pertinent part: "An unemployed in- 
dividual shall be eligible to receive benefits with respect t o  any 
week only if the Commission finds that- . . . (3) He is able to 
work, and is available for work . . . . [Alny employee of a second- 
ary school system or subdivision of a secondary school system 
. . . shall be considered available for work during any week such 
individual is on vacation between successive terms . . . only if the 
individual does not have a contract . . . , written, oral, or  implied 
. . . for . . . both such terms." (Emphasis added.) The sole issue 
which the parties argue before us on this appeal is whether Pro- 
ject Headstart is a "secondary school" within the meaning of G.S. 
96-13(aH3). 

"Secondary school" is defined in G.S. 96-8(5)m: "For purposes 
of this Chapter, 'secondary school' means any school not an in- 
stitution of higher education a s  defined in G.S. 96-8(5)1." "Institu- 
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tion of higher education" is in turn defined by G.S. 96-8(5)1 a s  an 
educational institution which provides education beyond high 
school. Thus, if G.S. 96-13(a)(3) is to  apply, Project Headstart must 
be found to  be (1) a school, and (2) not an institution which pro- 
vides education beyond high school. I t  clearly meets the  second 
requirement, so we need consider only whether Project Headstart 
is, in fact, a school. 

Petitioner's arguments that  Project Headstart is not a North 
Carolina public school and that  it is federally funded and ad- 
ministered through a community action agency are  not 
dispositive. G.S. 96-8(5h refers not to  "any public school" but 
simply t o  "any school." Further ,  we think that  the purpose behind 
the  "secondary school provision" of G.S. 96-13(a)(3) would not be 
served adequately if we read the s tatute  as limited to  public 
schools; school workers, whether in public or private employment, 
share the  circumstance of temporarily not working from time to  
time because school work ordinarily is not year-round employ- 
ment,  but expecting to  return to  work when school begins again. 
We believe i t  is this type of "temporary unemployment" which 
the  legislature intended to  except from unemployment benefits. 

Project Headstart is a federal program "focused upon 
children who have not reached the  age of compulsory school at-  
tendance which . . . will provide such comprehensive health, nutri- 
tional, education, social, and other services a s  the  Director finds 
will aid the  children t o  attain their full potential." 42 USCA 
5 2809(a)(1). I t  may be tha t  Headstart programs across the  s tate  
choose varying formats to  meet these needs, so we do not decide 
whether all Headstart programs are schools within the statutory 
definition. Instead, we focus on the  characteristics of the  
Charlotte Area Fund Headstart Project, where petitioner is 
employed. 

Petitioner testified a t  the  hearings before the  claims and ap- 
peals deputies. Asked what type of work she did a t  Headstart,  
petitioner responded, "Teacher." She works there from 8:00 a.m. 
till 3:30 p.m., five days a week, September through June. 

Q. . . . Exactly what a r e  your job duties . . . ? 

A. . . . [Wlhen they first  come in . . . we provide a snack 
for 'em and it's just a little, regular school. 
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Q. I t  is what, nursery, kindergarden [sic]? 

A. Yes. 

Q. It 's  pre-school then. 

A. Yes. 

Q. Where you - go to  school. 

A. Yes. Uh-huh. 

Q. . . . [O]n your job duties you say you do provide some 
instructions, for the children, t r y  and help them. I believe . . . 
you t r y  and help them t.o reach a kind of parity in first grade 
with other children? 

A. Yes. 

Black's Law Dictionary (Rev. 4th Ed. 1968) 1511 defines 
"school" as  a "place for instruction or education." "Education," in 
turn,  "[clomprehends not merely the instruction received a t  school 
or  college, but the whole course of training, moral, intellectual, 
and physical." Id. a t  604. We believe that  the  purposes set out for 
Project Headstart in the federal statutes indicate that Headstart 
is to  provide education in this broad sense, and that  the  format in 
which Headstart is conducted by the Charlotte Area Fund and 
the  petitioner's testimony about the activities there show that 
this Project Headstart is a school within the  ordinary meaning of 
t he  term. We find that  petitioner's situation is one of those ad- 
dressed by the  "secondary school provision" of G.S. 96-13(a)(3), ex- 
cluding from unemployment benefits those who are  subject to 
school-related seasonal unemployment. The Commission correctly 
decided that  the  Charlotte Area Fund Project Headstart is a 
secondary school within the  meaning of G.S. 96-13(a)(3). The judg- 
ment of the  Superior Court is 

Reversed. 

Judges MARTIN (Robert M.) and ERWIN concur. 
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No. 7819DC813 

(Filed 19 June 1979) 

1. Witnesses 9 7.1- leading question improper 
In an action for alimony pendente lite and permanent alimony, the trial 

court did not e r r  in sustaining defendant's objection to the question by plain- 
tiff's attorney, "And from all that information, that evidence, and the stipula- 
tions, Judge Grant entered a permanent alimony order of support; is that 
correct?'since that was a leading question and it called for a conclusion of law 
by the plaintiff as to the meaning of certain facts. 

2. Appeal and Error § 49- attorney's statement unsupported by evidenee-lead- 
ing question 

The trial court in an alimony action did not er r  in sustaining defendant's 
objection to a statement by plaintiff's counsel with respect to a stipulation of 
which there was no evidence in the record and a leading question for which no 
basis existed in the record. 

3. Attorneys at Law 8 4; Appeal and Error 49.2- testimony by attorney ex- 
cluded - evidence irrelevant 

In an action for alimony pendente lite and permanent alimony the trial 
court did not er r  in refusing to allow plaintiff's counsel to withdraw and to 
testify as a witness, since the testimony of the attorney which would have con- 
cerned the rendition of an order and judgment by the trial court a t  an earlier 
hearing would not have been relevant to a determination of whether a judg- 
ment and order for permanent alimony had been entered, as a judgment di- 
recting the payment of permanent alimony is not entered until the clerk makes 
a notation in his minutes, and the proposed testimony of counsel would not 
have tended to prove the existence of such a notation. 

4. Rules of Civil Procedure § 58- no entry of judgment-judgment and order 
tendered by plaintiff one year later-refusal to sign proper 

Where the trial court had no independent recollection of what had oc- 
curred a t  a hearing for alimony held more than a year earlier and no judgment 
had been entered a t  the conclusion of that hearing in accordance with the pro- 
visions of G.S. 1A-I, Rule 58, the trial court did not err  in refusing to sign the 
judgment and order proposed and tendered by plaintiff. 

5. Divorce and Alimony 5 20- no alimony order entered prior to divorce decree 
-sufficiency of evidence 

The trial court did not er r  in concluding as a matter of law that no final 
order or judgment for permanent alimony had been entered at the time that 
defendant was granted an absolute divorce, since there was nothing in the 
record from which it could be found as a matter of law that such judgment or 
order had been entered. 
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APPEAL by plaintiff from Grant, Judge. Judgment entered 26 
April 1978 in District Court, RANDOLPH County. Heard in the 
Court of Appeals 23 May 1979. 

The plaintiff instituted this action against the  defendant on 2 
October 1975 seeking alimony pendente lite and permanent 
alimony. A hearing was held on 30 October 1975 concerning the  
plaintiff's claim for alimony pendente lite. At  the  conclusion of 
that  hearing, the  trial court entered an order directing the  de- 
fendant to  pay the  plaintiff $40 per week as  alimony pendente 
lite. On 29 November 1976, a hearing was held concerning the 
plaintiff's claim for permanent alimony. The record does not in- 
dicate the  outcome of that  hearing, but i t  does indicate that  the 
plaintiff's attorney was directed to  prepare an order for the  trial 
court in connection with the  case. 

On 14 January 1977, the  defendant filed a separate action 
against t he  plaintiff seeking an absolute divorce. On 29 November 
1977, a jury found tha t  the  defendant was entitled t o  the  re- 
quested relief, and the  trial court then entered a judgment grant- 
ing the  defendant an absolute divorce. 

On 14 December 1977, the  plaintiff prepared and presented to  
the  trial court a proposed order and judgment declaring that  the  
trial court had found, a t  the  hearing held in this action on 29 
November 1976, that the  plaintiff was entitled to  permanent 
alimony. The trial court never signed or entered the  proposed 
order and judgment. 

Eight days later,  the defendant moved t o  dismiss the  plain- 
tiff's action for permanent alimony or, in the  alternative, for sum- 
mary judgment. A hearing was held concerning the  defendant's 
motion. The trial court found facts and concluded that  no order or 
judgment for permanent alimony had been entered in this action 
prior to  the  entry of the  absolute divorce in favor of the  defend- 
ant  in his subsequent action against the  plaintiff. The trial court 
then entered judgment allowing the defendant's motion and 
dismissing with prejudice the  plaintiff's action. From the  entry of 
that  judgment by the  trial court, the  plaintiff appealed. 

Additional facts pertinent to  this appeal a re  hereinafter set 
forth. 














































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































