NORTH CAROLINA
COURT OF APPEALS
REPORTS

VOLUME 59

5 OCTOBER 1982

7 DECEMBER 1982

RALEIGH
1983




CITE THIS VOLUME
59 N.C. App.




TABLE OF CONTENTS

Judges of the Court of Appeals ......................... v
Superior Court Judges ................. ... ... ... vi
District Court Judges ............ ... .. ... .. ... ..., viii
Attorney General ............. ... ... ... s xii
District Attorneys .......... ... it xiii
Public Defenders .................... ... . . ... xiv
Table of Cases Reported ............................... XV
Cases Reported Without Published Opinion .............. xix
General Statutes Cited and Construed .................. xxi
Rules of Civil Procedure Cited and Construed ............ xxvii
Constitution of North Carolina Cited and Construed ...... xxvil
Constitution of United States Cited and Construed ....... xxvii
Rules of Appellate Procedure Cited and Construed ....... xxviii
Disposition of Petitions for Discretionary Review ......... XXix
Opinions of the Court of Appeals ....................... 1-739

Amendment of Order Concerning Electronic Media
and Still Photography Coverage of Public

Judicial Proceedings ......................... coee. 7143
Amendments to North Carolina Rules of

Appeliate Procedure .............. . ... ... . 744
Analytical Index . ......... ... ... ... i 779
Word and Phrase Index ............................-.. 820

iii







THE COURT OF APPEALS
OF
NORTH CAROLINA

Chief Judge
EARL W. VAUGHN

Judges
R. A. HEDRICK CHARLES L. BECTON
GERALD ARNOLD CLIFTON E. JOHNSON
JOHN WEBB E. MAURICE BRASWELL
HUGH A. WELLS EUGENE H. PHILLIPS
CECIL J. HILL SIDNEY S.EAGLES, JR.

WILLIS P. WHICHARD

Retired Chief Judge
NAOMI E. MORRIS

Retired Judges
HUGH B. CAMPBELL EDWARD B. CLARK
FRANK M.PARKER ROBERT M. MARTIN
Clerk
FRANCIS E. DAIL

ADMINISTRATIVE OFFICE OF THE COURTS
Director
FRANKLIN E. FREEMAN, JR.
Assistant Director

DaLLas A. CAMERON, JR.

APPELLATE DIVISION REPORTER
Ravpe A. WHITE, JR.
ASSISTANT APPELLATE DIVISION REPORTER

CHRISTIE SPEIR PRICE




DISTRICT

11
12

13
14

15A
15B
16

17A
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TRIAL JUDGES OF THE GENERAL
COURT OF JUSTICE

SUPERIOR COURT DIVISION

First Division

JUDGES ADDRESS
J. HERBERT SMALL Elizabeth City
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Davip E. REID Greenville
HEeRBERT O. PHiLLIps III Morehead City
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EpwiN S. PRESTON, JR. Raleigh
RoBERT L. FARMER Raleigh
HENRY V. BARNETTE, JR. Raleigh
WiLEY F. BowEN Dunn

D. B. HERRING, JR. Fayetteville
Coy E. BREWER, JR. Fayetteville
E. LYNN JOHNSON Fayetteville
GILES R. CLARK Elizabethtown
THOMAS H. LEE Durham
ANTHONY M. BRANNON Bahama
Joun C. MARTIN Durham

D. MarsH MCLELLAND Burlington
F. GORDON BATTLE Chapel Hill
SAMUEL E. BRrITT Lumberton

Third Division
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CHARLES T. KIVETT Greensboro
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EpwarD K. WASHINGTON High Point
THOMAS W. SEAY, JR. Spencer
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WiLLiam H. HELMS Wingate
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DISTRICT JUDGES ADDRESS

21 WiLLiaM Z. WooD Winston-Salem
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HENRY A. MCKINNON, JR. Lumberton
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1. Appointed Judge 30 June 1983 to succeed Lacy H. Thornburg who resigned 28
February 1983.
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ix
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Raeford
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Fayetteville
Fayetteville
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Shallotte
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Durham
Durham
Durham
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Chapel Hill
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Lumberton
Lumberton
Laurinburg
Lumberton
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Mount Airy
Mount Airy
High Point
Greensboro
Greensboro
Greensboro

-Greensboro

High Point
High Point
High Point




DISTRICT
19A

19B

20

21

22

23

24

25

26

JUDGES

RoBERT L. WARREN {Chief)
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ApaM C. GRANT, JR.
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JAMES A. HARRILL, JR.
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Davip R. TaN1s

JoSEPH JOHN GATT0?
LESTER P. MARTIN, JR. (Chief)
ROBERT W. JOHNSON
SAMUEL ALLEN CATHEY
GEORGE THOMAS FULLER
SAMUEL L. OSBORNE (Chief)
Max F. FERREE

EDGAR GREGORY

RoBERT HowARD LACEY (Chief)
Roy ALEXANDER LYERLY
CHARLES PHILIP GINN
L1vINGSTON VERNON (Chief)
ROBERT A. MULLINAX
SamMUEL McD. TATE
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James E. LANNING (Chief)
L. STaNLEY BrOWN
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DarHENE L. CANTRELL

T. MicHAEL TobD
WiLLiaM H. SCARBOROUGH
T. PaTricKk MaTus II
ResaA L. HARRIS

RoOBERT P. JOHNSTON

W. TERRY SHERRILL?

ADDRESS

Concord
Salisbury
Concord
Kannapolis
Asheboro
Asheboro
Wadesboro
Rockingham
Monroe
Albemarle
Southern Pines
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Mocksville
Statesville
Statesville
Lexington
Wilkesboro
Wilkesboro
Wilkesboro
Newland
Banner Elk
Boone
Morganton
Newton
Morganton
Hickory
Hickory
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Huntersville




DISTRICT JUDGES ADDRESS

27A LEwis BULWINKLE {Chief) Gastonia
J. RALPH PHILLIPS Gastonia
DonaLb E. RAMSEUR Gastonia
BERLIN H. CARPENTER, JR. Gastonia

27B GEORGE HAMRICK (Chief)4 Shelby
James THoMAs Bowen III Lincolnton

28 WILLIAM MARION STYLES (Chief) Black Mountain
EARL JUSTICE FOWLER, JR. Arden
PeTER L. RoDa Asheville
RoBERT HARRELLS Asheville

29 RoBeRT T. GAsH (Chief) Brevard
Zoro J. GUICE, JR. Hendersonville
THoMaSs N. Hix Hendersonville
Loto J. GREENLEE Marion

30 RoBERT J. LEATHERWOOD III (Chief) Bryson City
J. CHARLES MCDARRIS Waynesville
Joun J. Snow, JR. Murphy

1. Resigned 1 April 1983.

2. Appointed Judge 23 May 1983 to succeed Gary B. Tash who retired 30 April
1983.

3. Appointed Judge 12 April 1983 to succeed Walter H. Bennett, Jr. who resigned
20 February 1983.

4. Appointed Chief Judge 18 May 1983 to succeed Arnold Max Harris who died 1
May 1983.

5. Appointed Judge 27 May 1983.
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Attorney General
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General
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Assistant Attorneys General

DoucLAs A. JOHNSTON
JAMES PEELER SMITH
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KAYE R. WEBB
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TIARE B. SMILEY
DoNALD W. STEPHENS
HeENrY T. ROSSER
Lucien Capone 111

FrANCES W. CRAWLEY
MICHAEL D. GORDON

JaMeEs C. GULICK

HARRY H. HARKINS, JR.
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RoOBERT E. CANSLER
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Deputy Attorney General

JEAN A. BENOY

RiCHARD N. LEAGUE
CLAUDE W. HARRIS

1. B. HuDSoN, JR.

JO0 ANNE SANFORD
DaNIEL C. QAKLEY
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STEVEN M. SHABER
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THOMAS G. MEACHAM, JR.

FRED R. GAMIN
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CrirroN H. DUKE
WIiLLIAM R. SHENTON
STEVEN F. BRYANT
JANE P. GRAY

JOHN W. LASSITER
JOHN F. MADDREY
WILSON HAYMAN
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15A
15B
16
17A
17B
18
19A
19B
20
21
22
23
24
25
26
27A
27B
28
29
30

DISTRICT ATTORNEYS

DISTRICT ATTORNEY
H. P. WiLLIAMS
WiLLiaM C. GRIFFIN, JR.
THoMAS D. HAIGW00D
W. Davip McFADYEN, JR.
WiLLIAM H. ANDREWS
JERRY LEE SPIVEY
Davib BEARD
HowARrDp S. BonEy, JR.
DoNALD JACOBS
DaAviD WATERS
RANDOLPH RILEY
JOHN W. TWISDALE
EpwARD W. GRANNIS, JR.
MicHAEL F. EASLEY
RoNALD L. STEPHENS
GEORGE E. HuNT
WADE BARBER, JR.
JOE FREEMAN BRITT
PHiLip W. ALLEN
H. DeaN BowMAN
Lamar Dowbpa
JAaMEs E. ROBERTS
GARLAND N. YATES
CARROLL R. LOWDER
DonaLD K. TISDALE
H. W. ZIMMERMAN, JR.
MICHAEL A. ASHBURN
JAamEs T. RUSHER
RoBERT E. THOMAS
PETER S. GILCHRIST III
JOSEPH G. BROWN
W. Hampron CHILDS, JR.
Ronalp C. BRowN
ALaN C. LEONARD
MARCELLUS BUCHANAN III

xiii

ADDRESS
Elizabeth City
Williamston
Greenville
New Bern
Jacksonville
Wilmington
Murfreesboro
Tarboro
Goldsboro
Oxford
Raleigh
Smithfield
Fayetteville
Whiteville
Durham
Graham
Pittsboro
Lumberton
Wentworth
Westfield
Greensboro
Kannapolis
Asheboro
Monroe
Clemmons
Lexington
Wilkesboro
Marshall
Hickory
Charlotte
Gastonia
Lincolnton
Asheville
Rutherfordton
Sylva
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3
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18
26
27
28

PUBLIC DEFENDERS

PUBLIC DEFENDER

DonaLp C. Hicks III
MARY ANN TALLY
WALLACE C. HARRELSON
FriTZ Y. MERCER, JR.
CurTIS O. HARRIS

J. ROBERT HUFSTADER

xiv

ADDRESS

Greenville
Fayetteville
Greensboro
Charlotte
Gastonia
Asheville
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STATE OF NORTH CAROLINA v. LUTHER PRYOR, JR.

No. 826SC18
(Filed 5 October 1982)

1. Robbery § 4.5— aiding and abetting armed robbery— sufficiency of evidence

The State’s evidence was sufficient to enable the jury to find that defend-
ant aided and abetted an armed robbery of a service station in that he (1) in-
tended to aid the actual perpetrators, (2) was constructively present at the
crime scene, and (3) communicated to the perpetrators his intent to aid in the
commission of the crime where it tended to show that defendant knew the rob-
bery was planned; defendant drove the perpetrators to the area of the rob-
bery, dropped them off at a point near the service station, waited in the
vicinity, picked them up later at a restaurant pear the service station, and
drove them from the scene; and defendant shared in the proceeds of the rob-
bery.

2, Criminal Law § 113.1— failure to summarize evidence favorable to defend-
ant —prejudicial error
The trial court gave a prejudicially incomplete instruction on the law aris-
ing from the evidence and failed to give equal stress to the contentions of the
State and the defendant where the court summarized the evidence presented
by the State but failed to make any reference to evidence brought out on
cross-examination which tended to exculpate the defendant or to evidence of
the State itself which tended to raise inferences favorable to the defendant.
G.S. 15A-1232.

3. Criminal Law § 117.2— insufficient instruction on interested witnesses
Where the trial court instructed the jury to scrutinize the testimony of
defendant’s accomplices with care and caution, and the accomplices gave
testimony that was in some respects favorable to the defendant, it was prej-
udiecial error for the court to fail to give a qualifying instruction to the effect
that, if after such serutiny, the jury believed the testimony of the accomplices,
it should be given the same weight as any other credible evidence.
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APPEAL by defendant from Smith (Donald L.), Judge. Judg-
ment entered 31 May 1978 in Superior Court, HALIFAX County.
Heard in the Court of Appeals 31 August 1982.

Defendant was charged in a proper bill of indictment with
armed robbery. He was found guilty as charged. From judgment
imposing an active sentence, defendant gave timely notice of ap-
peal and counsel was appointed to perfect appeal. However, the
appeal was never perfected. On 9 October 1981 the Superior
Court appointed new appellate counsel. On 16 November 1981 this
Court granted defendant’s petition for writ of certiorari.

The issues on appeal dispositive of the case are whether the
court should have granted defendant’s motion to dismiss for insuf-
ficient evidence and whether the court erred in its instructions to
the jury.

Attorney General Edmisten, by Associate Attorney David
Ray Blackwell, for the State.

Appellate Defender Adam Stein, by Assistant Appellate
Defender Lorinzo L. Joyner, for defendant appellant.

JOHNSON, Judge.

During the early evening hours of 6 February 1978, Terry
Brown, operator of the Gates Service Station in Scotland Neck,
and Curtis Washington, an employee, were robbed at gun point
by Cecil Dickens and Richard Dickens. Cecil and Richard Dickens
pled guilty to robbery with a firearm and testified on behalf of
the State. The defendant, Luther Pryor, Jr., pled not guilty to the
charge of robbery with a firearm. The State proceeded against
the defendant on the theory that he aided and abetted Cecil and
Richard Dickens, the actual perpetrators of the robbery. Both
Cecil and Richard Dickens appeared as witnesses for the State
pursuant to a plea agreement.

At trial, the State offered evidence tending to show that Cur-
tis Washington, the Gates Service Station employee, planned the
robbery and supplied the gun that was used. Cecil Dickens
testified that on a Sunday evening previous to the robbery, he,
Richard Dickens, defendant, and Curtis Washington were
together at his aunt’s house. Cecil Dickens stated that on this
evening when plans for the robbery were made, defendant was

~
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“inside of the house” when Washington gave him the gun on the
outside, and that when Washington talked to Cecil about it first,
“he (defendant) was there, but I don’t think he heard that.”

Terry Brown, the service station operator, testified that he
saw the defendant, Cecil Dickens, and Richard Dickens drive past
his service station in defendant’s Volkswagen on the evening of 6
February 1978. Approximately 15 to 30 minutes later, the two
Dickens men returned to the station on foot. Cecil Dickens then
pulled a gun, pointed it at Brown, and demanded money from
Brown and Washington. Cecil and Richard Dickens then ran from
the station and across the parking lot of a nearby tire company.
Brown did not see the two men again that evening.

Brown testified that he saw the defendant’s Volkswagen pull
out of a car wash about one and one half blocks from his station,
in the vicinity of Hardee’s, soon after the robbery. He did not see
the driver of that car or see who else, if anyone, was in the car.
Brown last saw the defendant some 15 to 30 minutes before the
robbery.

Later in the evening of 6 February 1978, Halifax County law
enforcement officers stopped the car driven by the defendant on
Highway 903 headed in the direction of Littleton. Cecil Dickens,
Richard Dickens, and two females were passengers in the car.
Deputy Sheriff Cloyd did not observe where any of the
passengers were sitting.

Sheriff Cloyd told the defendant that the car fit the descrip-
tion of one suspected of being involved in a Scotland Neck rob-
bery and asked defendant to return to the sheriff's office for
questioning. The defendant voluntarily accompanied the officers
and subsequently gave them permission to search his car. During
the search, a loaded .22 caliber pistol was found under the right
front seat on the passenger’'s side of the car. No weapons or
money were found on the defendant.

When questioned, the defendant voluntarily gave the police
the following statement which the State introduced into evidence:

“My name is Luther Pryor. I am sixteen years old. I live at
Route 2, Box 121-A, Scotland Neck, North Carolina. On
February 6, 1978 about 6:30 P.M. Richard and Cecil and I
drove to the Gates Station lot and stopped. Cecil told Curtis



























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































