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MUTUAL INSURANCE COMPANY

No. 8210IC640
(Filed 15 November 1983)

Master and Servant § 60.3— workers’ compensation—injury during rest break

Plaintiff's injury by accident during a regularly scheduled rest break
arose out of and in the course of his employment where plaintiff was inside the
enclosed backyard of the employer’s plant with 30-40 other employees; the
employees were not permitted to leave the employer’s premises during rest
breaks without permission from the supervisor; a spur railroad track ran
through the yard; plaintiff was standing with two other men about 30 feet
from the track during daylight hours when one of the men called their atten-
tion to a glittering object on the track; plaintiff started to run with the other
two men in the direction of the glittering object because he thought it might
be money; plaintiff stumbled when his foot caught on the end of one of the
railroad ties and his left knee struck the track as he went down; plaintiff suf-
fered a fractured tibia and fibula of the left leg; there were no rules or regula-
tions prohibiting running on the employer’s premises; and every day some of
the employees would run to the time clock at the end of the shift to see who
could get there first.

APPEAL by defendants from opinion and award of the North
Carolina Industrial Commission filed 15 April 1982. Heard in the
Court of Appeals 22 April 1983.

Defendants appeal from an award of workers’' compensation
benefits to plaintiff, Melvin Williams, for an injury to his left leg
and knee sustained while he was on a scheduled 15 minute rest
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period in the fenced-in backyard of the defendant Hydro Print,
Ine.’s plant.

John B. Whitley and George C. Collie, for defendant ap-
pellant.

Justice and Parnell, by James F. Justice, for plaintiff ap-
pellee.

JOHNSON, Judge.

The question presented for review is whether the Industrial
Commission correctly found and concluded that Melvin Williams’
injury by accident arose out of and in the course of his employ-
ment. For the reasons set forth below, we answer the question in
the affirmative.

The only injury which is compensable under the Workers’
Compensation Act is an injury “by accident arising out of and in
the course of the employment.” G.S. 97-2(6). The determination of
whether an accident arises out of and in the course of employ-
ment is a mixed question of law and fact, and the appellate court
may review the record to determine if the findings and conclu-
sions of the Industrial Commission are supported by sufficient
evidence. G.S. 97-86; Gallimore v. Marilyn’s Shoes, 292 N.C. 399,
233 S.E. 2d 529 (1977).

The uncontradicted evidence tended to show that the plain-
tiff was a 45 year old laborer with a 7th grade education. He had
been employed by the defendant, Hydro Print, Inc., since Feb-
ruary, 1980. Plaintiff's duties were to load and maintain a certain
machine in the employer’s plant, and his shift involved working
from 3:45 p.m. to 3:00 a.m. It was the defendant employer’s prac-
tice on plaintiff's shift to have a 10 or 15 minute rest or relaxa-
tion break between 7:00 and 7:15 p.m., to have a 45 minute lunch
break sometime later and then have another 10 or 15 minute rest
break sometime later than that.

Plaintiff was injured at 7:10 p.m. on 22 May 1980, during the
first rest break. He was inside the enclosed backyard of the em-
ployer’s plant along with 30 or 40 other employees. The plant
employees regularly went to that area during rest breaks. The
yard was enclosed by a chain link fence, 7 or 8 feet high. The gate
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in the fence was locked, and employees were not permitted to
leave the plant premises during the rest breaks without permis-
sion from the supervisor. A spur railroad track ran through the
yard. The track leads through the fence to a loading platform at
the rear of the plant. Cars owned by the employees were also
parked within the yard.

On the evening in question, plaintiff was standing in a group
with two other men about thirty feet away from the track. It was
still daylight and the sun was shining brightly. One of the men
suddenly yelled, “What is that on the track?” The three men, in-
cluding plaintiff, looked in the direction of the track. There was a
shiny object on the track that appeared to be “glittering.” All
three men made sudden moves to start running. Plaintiff started
to run with the other two in the direction of the glittering object.
He took three or four steps and started stumbling. His foot
caught on the end of one of the railroad track ties and his left
knee struck the track as he went down.

The other two men ran toward the object on the track at the
same time that plaintiff did. They had not been scuffling, pushing,
shoving or playing around in any way, nor had they discussed rac-
ing each other or otherwise planned to run toward the track.
Plaintiff testified that he assumed that the shiny object was
money because the small dollar coins had just been issued; he im-
pulsively took off running toward the object because he thought
it might be money. The nature of the ‘“shiny object” was not
disclosed by the evidence.

Plaintiff suffered a fractured tibia and fibula of the left leg.
The fracture invaded the knee joint and was severe. Although the
fracture has healed, plaintiff has not fully recovered and future
surgery is indicated.

There were no rules or regulations prohibiting running on
the premises. In fact, every day some of the employees would run
to the time clock at the end of a shift to see who could get there
first and the plaintiff never saw or heard of any employee being
called down for racing in the plant.

The Industrial Commission’s findings of fact reflect the fore-
going evidence. The plaintiff was also found to be temporarily to-
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tally disabled as a result of injury. The opinion and award, in
pertinent part, reads as follows:

CONCLUSIONS OF LAW

1. On May 22, 1980 plaintiff sustained an injury by accident
arising out of and in the course of his employment with de-
fendant employer.

COMMENT

Since plaintiff remained on the premises and was required to
do so absent permission of his supervisor to leave the prem-
ises, his injury was definitely in the course of his employ-
ment.

As to whether or not it arose out of the employment, plain-
tiff's deviation in running along the railroad track was not
sufficient to be a deviation from his employment that would
take him out of coverage of the Workers’ Compensation Act.
See Larson, § 23.66.

The defendant employer contends that the evidence totally
fails to support the Industrial Commission’s findings and conclu-
sions that plaintiff's injury by accident arose out of and in the
course of his employment because (1) the accident originated in
plaintiff’s personal decision to run; (2) plaintiff was not then
engaged in the duties of his employment or some authorized ac-
tivity incident thereto; (3) the accident was not caused by any risk
inherent in his work environment or related to his employment;
and (4) any risk in such running was a personal risk distinct and
disassociated from plaintiff's employment. We disagree.

In interpreting G.S. 97-2(6), the Supreme Court has stated:

“. . . The words ‘out of refer to the origin or cause of the ac-
cident and the words ‘in the course of to the time, place, and
circumstances under which it occurred. [Citations omitted.]
There must be some causal relation between the employment
and the injury; but if the injury is one which, after the event,
may be seen to have had its origin in the employment, it
need not be shown that it is one which ought to have been
foreseen or expected. [Citations omitted.]”




























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































