-

NORTH CAROLINA
COURT OF APPEALS
REPORTS

VOLUME 69

19 JUNE 1984

7 AUGUST 1984

RALEIGH
1985



CITE THIS VOLUME
69 N.C. App.




TABLE OF CONTENTS

Judges of the Court of Appeals ......................... v
Superior Court Judges ............... ... .. ............. vi
District Court Judges ............. . . ... ... ... ... ..., viii
Attorney General............ ... ... ... ... . ... . ... ... xii
District Attorneys ............... .. . i, xiii
Public Defenders ........... ... .. ... .. ... Xiv
Table of Cases Reported ............................... XV
Cases Reported Without Published Opinion............... xviii
General Statutes Cited and Construed ................... XX
Rules of Civil Procedure Cited and Construed ............ xxlii
Rules of Appellate Procedure Cited and Construed ........ XXiv
Constitution of North Carolina Cited and Construed .. ..... xxiv
Disposition of Petitions for Discretionary Review ......... XXV
Opinions of the Court of Appeals ........................ 1-770

Amendment to General Rules of Practice
for the Superior and District Courts ................. 773

Extension of Order Concerning Electronic
Media and Still Photography in Public

Judicial Proceedings . ........ ... ... . ... ... .. 774
Analytical Index. . ........ ... ... ... .. 777
Word and Phrase Index ................................ 809

iii







THE COURT OF APPEALS
OF
NORTH CAROLINA

Chief Judge
R. A. HEDRICK
Judges
GERALD ARNOLD EUGENE H. PHILLIPS
JOHN WEBB SIDNEY S.EAGLES, JR.
HUGH A. WELLS JOHN C. MARTIN
WILLIS P. WHICHARD SARAH PARKER
CHARLES L. BECTON JACK COZORT

CLIFTON E. JOHNSON

Retired Chief Judge
NAOMI E. MORRIS

Retired Judges

HUGH B. CAMPBELL ROBERT M. MARTIN

FRANK M. PARKER CECIL J. HILL

EDWARD B. CLARK E.MAURICE BRASWELL
Clerk

FRANCIS E. DAIL

ADMINISTRATIVE OFFICE OF THE COURTS
Director
FRANKLIN E. FREEMAN, JR.
Assistant Director

DaLLas A. CAMERON, JR.

APPELLATE DIVISION REPORTER
RarpH A. WHITE, J&R.
ASSISTANT APPELLATE DIVISION REPORTER

CHRISTIE SPEIR PRICE




DISTRICT

1

10

1

13
14

15A
15B
16

17A
17B
18

19A

19B

TRIAL JUDGES OF THE GENERAL

COURT OF JUSTICE

SUPERIOR COURT DIVISION

First Division

JUDGES

J. HERBERT SMALL
TrooMas S. WATTs
WiLLIAM C. GRIFFIN
Davip E. RED, JR.
HerBERT O. PHiLLIPs III
Henry L. Stevens III
JAMES R. STRICKLAND
BRADFORD TILLERY
NAPOLEON B. BAREFOOT
RicHARD B. ALLSBROOK
FRANKLIN R. BROWN
CHARLES B. WINBERRY, JR.
JAMES D. LLEWELLYN
Paur MICHAEL WRIGHT

Second Division

RoserT H. HOBGOOD
HeEnrY W. HIGHT, JR.
James H. Pou BALEY
EpwiN S. PRESTON, JR.
RoBERT L. FARMER
HeNRY V. BARNETTE, JR.
WILEY F. BoweEN
Darrus B. HERRING, JR.
Coy E. BREWER, JR.

E. LYNN JOHNSON
GILEs R. CLARK
Tromas H. LEE
ANTHONY M. BRANNON
J. MiLTON READ, JR.

D. MARSH MCLELLAND
F. GOrRDON BATTLE

B. Cralc ELLIS

Third Division

MEeLZER A. MORGAN, JR.
JaMeEs M. Long

W. DoUGLAS ALBRIGHT
EpwaRD K. WASHINGTON
THomas W. Ross
JOsSEPH JOHN

THoMAas W. SEAy, JR.
JamEs C. Davis
RusseLL G. WALKER, JR.
F. FETZER MILLS
WirLiaM H. HELMS

vi

ADDRESS

Elizabeth City
Elizabeth City
Williamston
Greenville
Morehead City
Kenansville
Jacksonville
Wilmington
Wilmington
Roanoke Rapids
Tarboro
Rocky Mount
Kinston
Goldsboro

Louisburg
Henderson
Raleigh
Raleigh
Raleigh
Raleigh
Dunn
Fayetteville
Fayetteville
Fayetteville
Elizabethtown
Durham
Bahama
Durham
Burlington
Chapel Hill
Laurinburg

Wentworth
Pilot Mountain
Greensboro
High Point
Greensboro
Greensboro
Spencer
Concord
Asheboro
Wadesboro
Wingate




DISTRICT
21

22

23

24
25

26

27A

27B

29
30

JUDGES
WiLLiaMm Z. Woop

JupsoN D. DERamus, JR.
WiLLiAM H. FREEMAN
RoBERT A. COLLIER, JR.
PRESTON CORNELIUS
JuLius A. Rousseau, Jr.

Fourth Division

CHARLEs C. LamM, JR.
FoRrREST A. FERRELL

CrLAUDE S. SITTON

Frank W. SNEPP, JR.

WiLLiaM T. GRIST

KENNETH A. GRIFFIN
RoBeERT M. BURROUGHS
CHASE BOONE SAUNDERS

RoBERT W. KIRBY
RoBERT E. GAINES
JouN R. FRIDAY
RoBERT D. LEwWIs
C. WALTER ALLEN
HoLLis M. OwWENS,
James U. Downs

JR.

JosEPH A. PACHNOWSKI

ADDRESS

Winston-Salem
Winston-Salem
Winston-Salem
Statesville
Mooresville

North Wilkesboro

Boone
Hickory
Morganton
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Cherryville
Gastonia -
Lincolnton
Asheville
Asheville
Rutherfordton
Franklin
Bryson City

SPECIAL JUDGES

DonaLp L. SMITH

JAMES ARTHUR BEATY, JR.
JoHN B. LEwIs, JR.
MARY McLAUCHLIN PoPE

FRED J. WILLIAMS
LAMAR GUDGER
JANET M. HYATT

DoNALD W. STEPHENS

HENRY A. McKINNON, JR.

SamMueL E. BrITT
HaL H. WALKER

vii

Raleigh
Winston-Salem
Farmville
Southern Pines
Durham
Asheville
Waynesville
Raleigh

EMERGENCY JUDGES

Lumberton
Lumberton
Asheboro




DISTRICT
1

10

DISTRICT COURT DIVISION

JUDGES

Joun T. CHAFFIN (Chief)
GraFTON G. BEAMAN

J. RICHARD PARKER
HALLETT S. WARD (Chief)
JaMEs W. HARDISON
SaMmueL C. GRIMES

E. BURT AYCOCK, JR. (Chief)
JaMEs E. Racan III

JAMES E. MARTIN

H. HORTON ROUNTREE
WILLIE LEE LUMPKIN III
JAMES RanDAL HUNTER
KENNETH W. TURNER (Chief)
WALTER P. HENDERSON
STEPHEN M. WILLIAMSON
JaMes NELLO MARTIN
WiLLiaM M. CAMERON, JR.
GILBERT H. BURNETT (Chief)
CHARLES E. RICE
JACQUELINE MORRIS-GOODSON
ELTON G. TUCKER
NicHoras LoNG {Chief)
RoBERT E. WILLIFORD
HaroLp P. McCoy, Jr.
GEORGE M. BRITT (Chief)
ALLEN W. HARRELL
ALBERT S. THOMAS, JR.
QuINTON T. SUMNER

JOHN PaTrICK ExuM (Chief)
ARNOLD O. JONES

KENNETH R. ELLIS

RopbNEY R. GooDMAN, JR.
JosEPH E. SETZER, JR.
CLAUDE W. ALLEN, JR. (Chief)
Ben U. ALLEN

CHARLES W. WILKINSON

J. LARRY SENTER

GEORGE F. Bason (Chief)
STAFFORD G. BULLOCK
GEORGE R. GREENE

viii

ADDRESS

Elizabeth City
Elizabeth City
Manteo
Washington
Williamston
Washington
Greenville
Oriental
Bethel
Greenville
Morehead City
New Bern
Rose Hill
Trenton
Kenansville
Clinton
Jacksonville
Wilmington B
Wrightsville Beach
Wilmington
Wilmington
Roanoke Rapids
Lewiston
Scotland Neck
Tarboro
Wilson

Wilson

Rocky Mount
Kinston
Goldsboro
Fremont
Kinston
Goldsboro
Oxford
Henderson
Oxford
Franklinton
Raleigh
Raleigh
Raleigh



DISTRICT

11

12

13

14

15A

15B

16

17A

17B

18

JUDGES

RusseLL G. SHERRILL III
PHiLiP O. REDWINE
NARLEY LEE CASHWELL
WiLLiaM A. CREECH

L. W. PAYNE

ELtoN C. PRIDGEN (Chief)
WiLLIAM A. CHRISTIAN
KeLLY EDWARD GREENE
EpwarD H. McCorMmICK
SoL G. CHERRY (Chief)
CHARLES LEE Guy

Lacy S. Har

ANNA EL1ZABETH KEEVER
WARREN L. PATE
PATRICIA ANN TIMMONS-GOODSON
WiLLiaM C. GoRrE, Jr. (Chief)
LEE GREER, JR.

JERRY A. JoLLY

D. Jack Hooks, Jr.
Davip Q. LABARRE (Chief)
KAREN G. SHIELDs!
OrLANDO HuDsON
RICHARD CHANEY

JASPER B. ALLEN, JR. (Chief)
WiLLIAM S. HARRIS, JR.
JAMES KENT WASHBURN
STANLEY PEELE (Chief)
DONALD LEE PASCHAL
PatriciA HuNT

JOHN S. GARDNER (Chief)
CHARLES G. McLEAN
HERBERT LEE RICHARDSON
ADELAIDE G. BEHAN
PETER M. McHucH {(Chief)
RoOBERT R. BLACKWELL
Foy CLARK (Chief)

JERRY CaSH MARTIN
THoMAS G. FOSTER, JR. (Chief)
WiLLiaM L. Daisy
EpMUND LOWE

ROBERT E. BENCINI
Wirriam K. HUNTER

ix

ADDRESS

Raleigh
Raleigh
Apex
Raleigh
Raleigh
Smithfield
Sanford
Dunn
Lillington
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Raeford
Fayetteville
Whiteville
Whiteville
Tabor City
Whiteville
Durham
Durham
Durham
Durham
Burlington
Graham
Burlington
Chapel Hill
Siler City
Chapel Hill
Lumberton
Lumberton
Lumberton
Lumberton
Reidsville
Reidsville
Mount Airy
Mount Airy
Greensboro
Greensboro
High Point
High Point
High Point




DISTRICT

19A

19B

20

21

22

23

24

25

26

JUDGES

PauL THoMAS WILLIAMS
SHERRY FOWLER ALLOWAY
J. BRUCE MORTON

RoBERT L. WARREN (Chief)
Frank M. MONTGOMERY
ApaM C. GRANT, JR.
CLARENCE E. HORTON, JR.
L. T. HaMMOND, JR. (Chief)
WiLLiam M. NEELY
DonaLD R. HUFFMAN (Chief)
KENNETH W. HONEYCUTT
RoNALD W. BURRIS
MICHAEL EARLE BEALE

W. REECE SAUNDERS, JR.
ABNER ALEXANDER (Chief)
JAaMEs A. HARRILL, JR.

R. Kason KEIGER

JosePH JOHN GATTO

LyYNN BURLESON

RorLaND HARrmIs HAYES
LESTER P. MARTIN, JR. (Chief)
RoBERT W. JOHNSON
SAMUEL ALLEN CATHEY
GEORGE THOMAS FULLER
SAMUEL L. OsBORNE (Chief)
Max F. FERREE

EDGAR GREGORY

RoBERT HowaRD LacEY (Chief)
Roy ALEXANDER LYERLY
CHARLES PHILIP GINN
L1vINGgSTON VERNON (Chief)
SAMUEL Mc¢D. TATE

L. OLIvER NOBLE, JR.
Epwarp H. BLAIR

DANIEL R. GREEN, JR.
James E. LANNING (Chief)
L. STaANLEY BROWN
WiLiaM G. JONES
DAPHENE L. CANTRELL
WiLL1AM H. SCARBOROUGH
T. PaTRICK MATUS II
Resa L. HARRIS

ADDRESS

Greensboro
Greensboro
Greensboro
Concord
Salisbury
Concord
Kannapolis
Asheboro
Asheboro
Wadesboro
Monroe
Albemarle
Southern Pines
Rockingham
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Mocksville
Statesville
Statesville
Lexington
Wilkesboro
Wilkesboro
Wilkesboro
Newland
Banner Elk
Boone
Morganton
Morganton
Hickory
Lenoir
Hickory
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte




DISTRICT

27TA

27B

28

29

30

JUDGES

ROBERT P. JOHNSTON

W. TERRY SHERRILL
MARILYN R. BISSELL
RICHARD ALEXANDER ELKINS
J. RaLpH PHILLIPS (Chief)
DoNaALD E. RAMSEUR
BERLIN H. CARPENTER, JR.
LARRY B. LANGSON
GEORGE HaMRICK (Chief)
James THomAs Bowen III
JoHN M. GARDNER

WILLIAM MARION STYLES (Chief)

EARL JusTicE FOWLER, JR.
PETER L. Ropa

RoBERT HARRELL

RoBERT T. GasH (Chief)
Zoro J. GUICE, JR.
THomAS N. Hix

LoTo J. GREENLEE

RoBERT J. LEATHERWOOD III (Chief)

JoHN J. SNow, JR.
DanNyY E. Davis

ADDRESS

Charlotte
Charlotte
Charlotte
Charlotte
Gastonia
Gastonia
Gastonia
Gastonia
Shelby
Lincolnton
Shelby

Black Mountain
Arden
Asheville
Asheville
Brevard
Hendersonville
Hendersonville
Marion

Bryson City
Murphy
Waynesville

1. Resigned 1 July 1985.

xi




ATTORNEY GENERAL OF NORTH CAROLINA

Attorney General

LACY H. THORNBURG

Administrative Deputy Attorney Special Assistant to the
General Attorney General
LesTER D. ROARK PuiLLIp J. LYoNs

Senior Deputy Attorneys General

ANDREW A. VANORE, JR. WiILLIAM W. MELVIN
EUGENE A. SMITH, JR. JEAN A. BENOY

Special Deputy Attorneys General

MiLLAarRD R. RicH, JR. CHARLES J. MURRAY Davip S. CRuMP
MyroN C. BANKS Isaac T. Avery III RALF F. HASKELL
T. Buie COSTEN H. AL Coug, JR. J. MicHAEL CARPENTER
JacoB L. SAFRON RiCHARD N. LEAGUE JaMmes J. CoMAN
JAMEs B. RicHMOND I. B. Hubson, J&. RoBerT G. WEBB
WiLriaMm F. O’CoNNELL JO ANNE SANFORD Guy A. HAMLIN
EpwiNn M. SpEaSs, JR. DanIeL C. OAKLEY James C. GULICK
ANN REED DUNN REGINALD L. WATKINS STEPHEN H. NIMOCKS

Assistant Attorneys General

WiLLiaM B. Ray NorMA S. HARRELL JANE P. GrRaY
WiLLiaM F. BRILEY THoMAS H. Davis, Jr. JouN F. MADDREY
THoMAS B. WooD DENNIS P. MYERS WiLsoN HAYMAN
CHARLES M. HENSEY KavE R. WEBB EvELYN M. CoMAN
Roy A. GILEs, JR. DaNIEL F. MCLAWHORN JANE R. THOMPSON
JaMEs E. MAGNER, J&. TI1ARE B. SMILEY CHRISTOPHER P. BREWER
ALFRED N. SALLEY HENRY T. ROSSER Tuomas J. ZIKo
GEORGE W. BoyLAN Lucien Capone III WALTER M. SMITH
HERBERT LAMSON, JR. Francis W. CRAWLEY JouN R. CORNE
RoBerT R. REILLY, JR. MicHAEL D. GoRDON DaniIeL C. HIGGINS
RicHARD L. GRIFFIN R. BRYANT WALL MiICHAEL L. MORGAN
JAMES M. WALLACE, JR. RoBERT E. CANSLER PuiLip A. TELFER
ARCHIE W. ANDERS LEMUEL W. HINTON Davip E. BrOoME, JR.
ELisea H. BUNTING, JR. Sarax C. Younag Froyp M. LEwis
ALAN S. HirscH STEVEN M. SHABER CuaArLEs H. HoBGooD
JoanN H. BYERs W. DALE TALBERT WiLLiamM N. FARRELL, JBR.
NonnieE F. MIDGETTE TrHoMas G. MEACHAM, JR. EDMOND W. CALDWELL, JR.
DoucLas A. JOHNSTON Frep R. GaMIN Davip R. MINGES
JAMES PEELER SMITH RicuarD H. CARLTON NeEwToN G. PRITCHETT, JR.
Tuaomas F. MOFFITT Barry S. McNEILL ELLEN B. SCOUTEN
GEORGE W. LENNON CuirroN H. DUKE SUEANNA P. PEELER
MARILYN Y. MUDGE STEVEN F. BRYANT TrOMAS R. MILLER

Davip R. BLACKWELL

xii




DISTRICT

25
26
27A
278
28
29
30

DISTRICT ATTORNEYS

DISTRICT ATTORNEY
H. P. WILLIAMS
MircHELL O. NORTON
THoMASs D. HAIGwoOD
W. Davip McFADYEN, Jr.
WiLLIAM H. ANDREWS
JERRY LEE SPIVEY
Davip BEARD
HowaRrp S. BoNEY, JR.
DoONALD JACOBS
DavipD WATERS
RanpoLPH RILEY
JouN W. TWISDALE
EpwArRD W. GRANNIS, JR.
MicHAEL F. EASLEY
RoNaLD L. STEPHENS
GEORGE E. HUNT
CarL R. Fox
JOE FREEMAN BRITT
PHiLip W. ALLEN
H. DEAN BowMAN
LAMAR Dowba
JAMES E. ROBERTS
GARLAND N. YATES
CaRrOLL R. LOwDER
DoNALD K. TISDALE
H. W. ZIMMERMAN, JR.
MICHAEL A. ASHBURN
JaMmEs T. RUSHER
RoBerT E. THOMAS
PerER S. GILcHRIST IIT
JoseEPH G. BROwN
THOMAS M. SHUFORD, JR.
RonaLp C. BROWN
ApaN C. LEONARD
MarceLLUs Bucaanan II1

xiii

ADDRESS
Elizabeth City
Williamston
Greenville
New Bern
Jacksonville
Wilmington
Murfreesboro
Tarboro
Goldsboro
Oxford
Raleigh
Smithfield
Fayetteville
Whiteville
Durham
Graham
Carrboro
Lumberton
Wentworth
Dobson
Greensboro
Kannapolis
Asheboro
Monroe
Clemmons
Lexington
Wilkesboro

Boone

Newton
Charlotte
Gastonia
Lincolnton
Asheville
Rutherfordton
Sylva



DISTRICT

3
12
15B
18
26
27
28

PUBLIC DEFENDERS

PUBLIC DEFENDER

DonaLp C. Hicks III
MaRrY ANN TALLY

J. Kirx OsBORN

WALLACE C. HARRELSON
IsaBEL S. DAy

RowgLL C. CLONINGER, JR.
J. ROBERT HUFSTADER

Xiv

ADDRESS

Greenville
Fayetteville
Chapel Hill
Greensboro
Charlotte
Gastonia
Asheville




CASES REPORTED

PaGe
Acme Builders, Poe v. .......... .. 147
Acuff, Largent v. ................ 439
Adcock, Inre ......... ... ... ... .. 222
Air Traffic Conf. of

America v. Marina Travel .... 179
Allen, Ingle v. .......... ... .. .. 192
American Defender Life,

Southeastern Asphalt v. ... ... 185
American Defender Life Ins. Co.,

Fedoronko v. ............. ... 655
American Motors Corp.,

Gillespie v. .............. ... 531
Anderson v. Canipe .............. 534
Area Mental Health Authority

v.Speed ... 247
Barrino v. Radiator Specialty Co. .. 501
Bd. of Education, Bennett v. ... ... 615
Bd. of Governors of UNC,

Sipfle vo ...l 752
Belk-Tyler, Glassco v. ............ 237
Bennett v. Bd. of Education ... .... 615
Biggs v. Cumberland County

Hospital System ............. 547
Black v. Black ................ ... 559
Blackwell v. Massey .............. 240
Bowles Distributing Co. v.

Pabst Brewing Co. ........... 341
Bowman, International Harvester

Credit Corp. v. .............. 217

Boylan-Pearce, Inc., Williams v. ... 315
Brewington v. Rigsbee Auto Parts . 168
Brooks, Com’r of Labor v. Gooden . 701
Buffalo Reinsurance Co., Payne v. . 551

Buffington v. Buffington .......... 483
Buie v. Johnston ................. 463
Bureau of Indian Affairs,

Fisherv. ... ............... .. 758
Burton, Stoltz v. ................. 231
Byrd v. Wilkins .................. 516
Canipe, Anderson v. ............. 534
Cape Fear Constr. Co.,

Pembee Mfg. Corp. v. ........ 505
Capps v.Capps .................. 755
Casado v. Melas Corp. ............ 630
Caudle v.Ray ................... 543

Chapman v. Pollock .............. 588

PaGe
City of High Point,
Duke Power Co.v. ........... 335
City of High Point,
Duke Power Co. v. ........... 378
Cone Mills Corp., Peoples v. ...... 263

Conrad Industries v. Sonderegger . 159
Contractors & Materials,

Inc., Ruffin v. ............... 174
Cooke, Rorrer v. ................. 305
Coviel, S.v. ..................... 622
Cullipher, Perry v. ............... 761
Cumberland County Hospital

System, Biggs v. ............. 547

Davidson and Jones, Inc. v. N. C.

Dept. of Administration .. .... 563
DeMent, Thorpe v. ............... 355
Denton v. South Mountain

Pulpwood ................... 366
Dorton v. Dorton ................ 764
Doud v. K & G Janitorial

Service ..................... 205
Duke Power Co. v.

City of High Point ........... 335
Duke Power Co. v.

City of High Point ........... 378
Duke University,

Dumouchelle v. .............. 471
Dumouchelle v. Duke

University .................. 471
Durham Annexation

Ordinance, Inre ............ . 77
Elliott, S.v. ..................... 89
Estate of Anderson,

McDowell v. ................ 725
Evans v. Roberson, Sec. of

Dept. of Trans. .............. 644
Fedoronko v. American

Defender Life Ins. Co. ........ 655
Fisher v. Bureau of

Indian Affairs ............... 758
Fisher’s Food Shoppe,

Lattimore v. ................ 227
Fletcher v. Jones ................ 431
Foyv.Foy ...................... 213




CASES REPORTED

PaGE
Fraver v. N. C. Farm

Bureau Ins. Co. .............. 733
Gadson v. Toney ................. 244
Gates v. Gates .................. 421
Gillespie v. American

Motors Corp. ................ 531
Glassco v. Belk-Tyler ............. 237
Gooden, Brooks, Com'r

of Labor v. .................. 701
Gray v.Hager .............. ... .. 331
Greco, Harris v. .............. ... 739
Green v. Maness ................. 292
Green v. Maness ................. 403
Guttanit, Inc.,, Warren v. ......... 103
Hager, Gray v. .................. 331
Hall v. Hotel L’Europe, Inc. ... ... 664
Harden v. Marshall .............. 489
Harrelson Rubber Co. v.

Layne ............ .. ... ... 577
Harris v. Greco .................. 739
Hockett, S. v. ................... 495
Holloway, S. v. .................. 521
Hotel L’Europe, Inc., Hall v. .... .. 664
Howard v. Sharpe ............... 555
Hunter v. Hunter ................ 659
Huff v. Huff ..................... 447
Inre Adeock ................. ... 222
In re Appeal of

Mecklenburg County ......... 133
In re Durham Annexation

Ordinance ................... 77
InreLee ....................... 277
Industrial & Textile Piping v.

Industrial Rigging ........... 511
Industrial Rigging, Industrial

& Textile Piping v. .......... 511
Ingle v. Allen ................... 192
International Harvester Credit

Corp. v. Bowman ............ 217
Jackson, Snipes v. ...... ... ... ... 64
Jenkins v. Wheeler .............. 140
Jennings v. Lindsey .............. 710
Johnson, Pleasant v. ............. 538
Johnston, Bute v. ... ... ... .. 463

PacGeE
Jones, Fletcher v. .............. .. 431
Jones, Stephenson v. ........ ... .. 116
K & G Janitorial Service,

Doudv. ..................... 205
Kite, Miller v. ................... 679
Largent v. Acuff ............ .. .. 439
Lathan v. Zoning Bd. of

Adjustment ................. 686
Lattimore v. Fisher’s

Food Shoppe ................ 227
Layne, Harrelson Rubber Co. v. ... 577
Lee,Inre .................... ... 277
Lindsey, Jennings v. ............. 710
Local 305 National P. O.

Mail Handlers, Poole v. ... .. .. 675
McCrimmon v. N. C. Mutual

Life Ins. Co. ................ 683
McCrimmon, S. v. ................ 689
McDowell v. Estate of Anderson .. 725
MeclIntyre, Murphy v. ............. 323
Maness, Green v. ................ 292
Maness, Green v. ................ 403
Marshall, Harden v. .............. 489
Marina Travel, Air Traffic

Conf. of America v. .......... 179
Martin, Stone v. ................. 650
Massey, Blackwell v. .......... .. 240
Matthews, S. v. .................. 526
Mecklenburg County, In re

Appealof ...... ... ... ... .. 133
Melas Corp., Casado v. ........... 630
Miller v. Kite ................... 679
Miller v. Ruth’s of North

Carolina, Inc. .............. .. 153
Miller v. Ruth’s of

N.C,1Ince. .................. 672
Miller, S. v. ... . ... 392
Murphy v. Melntyre ............. 323
N. C. Dept. of Administration,

Davidson and Jones, Inc. v. ... 563
N. C. Farm Bureau Ins. Co.,

Fraver v. ................... 733

xvi




CASES REPORTED

PaGE

N. C. Mutual Life Ins. Co.,

McCrimmon v. .............. 683
Neal v. Neal .................... 766
Nelson, S. v. .................... 455
Nelson, S. v. .................... 638

Pabst Brewing Co., Bowles

Distributing Co. v. ........... 341
Payne v. Buffalo Reinsurance Co. .. 551
Pembee Mfg. Corp. v.

Cape Fear Constr. Co. ....... 505
Peoples v. Cone Mills Corp. .... ... 263
Perry v. Cullipher ............... 761
Perry, S. v. ... ... 477
Pleasant v. Johnson .............. 538
Poe v. Acme Builders ............ 147
Poindexter, S.v. ........ ... .. .. 691
Pollock, Chapman v. ............. 588
Poole v. Local 305 National

P. O. Mail Handlers .......... 675
Potter, S.v. .............. ... .... 199

Radiator Specialty Co., Barrino v. . 501
Ray, Caudle v. ................... 543
Ray, Thomas v. .................. 412
Regal Chrysler-Plymouth,

Southern Watch Supply v. .... 164
Rigsbee Auto Parts,

Brewington v. ............. .. 168
Roberson, Sec. of Dept. of

Trans.,, Evans v. .......... ... 644
Rorrer v. Cooke ................. 305
Rowe, Stephenson v. .......... ... 717
Rozier, S. v. ........... ... ...... 38
Ruffin v. Contractors &

Materials, Ine. . .............. 174
Ruth’s of North Carolina,

Inc.,, Miller v. ............... 153
Ruth’s of N. C., Inc.,

Miller v. .................... 672
Sharpe, Howard v. ............ ... 555
Sipfle v. Bd. of

Governors of UNC ........... 752
Smith, Wildeatt v. ............... 1
Snipes v. Jackson ................ 64

Sonderegger, Conrad Industries v. . 159

South Mountain Pulpwood,

Dentonv. ................... 366
Southeastern Asphalt v.

American Defender Life ...... 185
Southern Watch Supply v.

Regal Chrysler-Plymouth .. ... 164
Speed, Area Mental Health

Authority v. .......... ... ... 247
Sproles, Starling v. .............. 598
Starling v. Sproles ............... 598
S.v.Coviel ..................... 622
S.v.Elliott ..................... 89
S.v. Hockett .................... 495
S.v.Holloway ................... 521
S. v. MeCrimmon ................ 689
S. v. Matthews ................ .. 526
S.v.Miller ................. ... .. 392
S.v.Nelson ..................... 455
S.v.Nelson ..................... 638
S.v.Perry ... 477
S. v. Poindexter ................. 691
S.v.Potter ............... ..., 199
S.v.Rozier .......... ... ... ..., 38
S.v.Welech ..................... 668
S.v. Williams ................... 126
Stephenson v. Jones .......... .. 116
Stephenson v. Rowe ............. 717
Stoltz v. Burton ................. 231
Stone v. Martin .................. 650
Thomas v. Ray ............... ... 412
Thorpe v. DeMent ............ ... 355
Toney, Gadson v. ................ 244
Tucker, Walker v. ............... 607
Underwood v. Williams ........... 171
Walker v. Tucker ............. .. 607
Warren v. Guttanit, Inc. ........ .. 103
Weleh, S.v. ... 668
Wheeler, Jenkins v. .............. 140
Wildeatt v. Smith .......... ... .. 1
Wilkins, Byrd v. ........... ... ... 516
Williams v. Boylan-Pearce, Ine. .... 315
Williams, S. v, ........... ... ... 126
Williams, Underwood v. .......... 171
Wyatt v. Wyatt ................. 747

Zoning Bd. of Adjustment,
Lathan v. ........... ... ... 686

xXvii




CASES REPORTED WITHOUT PUBLISHED OPINION

PacGe
Armtex, Inc.,, Knox v. ............ 770
Arnold, Tarheel Truck v. ......... 178
Ashley v. Delp .................. 177
Baker, S. v. ... ... 770
Barrino, Ingram v. ............... 339
Barto, Vaughn v. ................ 770
Bean, S.v. ... 339
Beacon Ins. Co.,, Moore v. ......... 339
Beaunit Corp., Jones v. ........... 177
Beavers, S. v. ...... .. ... o 339
Benfield, S. v. ................... 769
Bonney v. Bonney ............... 177
Bowman, Harco Leasing v. ........ 177
Branch v. Stearnes ............... 769
Brewer v. Moore ................ 339
Britt v. Searboro ................ 769
Brown, S.v. ......... ..o 178
Broyhill, Inc., Clinard v. .......... 339
Buchanan v. City Machine Co. .. ... 177
Carter Electric v. Winfrey ........ 177
Chambers, S.v. .................. 339
Chase, S. v. ........ ..ot 770
Chatham, Little v. ............... 178
City Machine Co., Buchanan v. .... 177
Clark, S. v. ... 339
Clinard v. Broyhill, Inc. ........... 339
Conner Homes, Dempsey v. ....... 177
Contractors & Materials, Lilly v. .. 177
Costin Distributing v. Knight .. ... 177
Crawford, S.v. .................. 339
Crowder Construction Co.,
Jacobs v. ...l 770
Davis v. N.C. Mutual Life
Ins. Co. ...t 339
Delp, Ashley v. .................. 177
Dempsey v. Conner Homes ....... 177
Douglas, S. v. ................... 770
Duke University, Prince v. ........ 178
Edwards, S.v. ....... .. oot 770
Estes, S.v. ..o 178

Family Dollar Stores, Hickman v. .. 177
Flynt Knit Corp., Wycough v. ..... 340

PaGe
Ford Motor Credit Co.
v.Hart ............... ... ... 769
Franeis, S.v. .......... ... ... ... 340
Freeman, S.v. ................... 769
Galloni, Tri-Cities Door v. ........ 340
Greer v. Yount Construction Co. .. 177
Harco Leasing v. Bowman ........ 177
Harris v. Harris ................. 769
Harris, S. v. ... ..o 340
Hart, Ford Motor Credit Co. v. .... 769
Heath v. Reliance Ins. Co. ........ 339
Hickman v. Family Dollar Stores .. 177
Hood, S.v. ...................... 769
Horton v. Nationwide Mutual Ins. . 769
Ingram v. Barrino ............. .. 339
Inman v. Inman ............... .. 177
Jackson, S. v. ... L 769
Jacobs v. Crowder
Construetion Co. ............. 770
Jernigan v. Jernigan ............. 339
Jones v. Beaunit Corp. ........... 177
Jones, Jordan v. ................. 339
Jordan v. Jones ................. 339
Jordan, S. v. ... 770
Knight, Costin Distributing v. .. ... 177
Knox v. Armtex, Inc. ............. 770
Lake Lure, Town of, Phillips v. . ... 769
Leitner v. Leitner ............... 177
Liles v. Teal .................... 177
Lilly v. Contractors & Materials ... 177
Little v. Chatham ................ 178
Lumbermens, Wilson v. .......... 178
Lumbermens, Wilson v. .......... 178
MecLellan, S. v. ............ .. ... 340
McNair v. Maynor ............... 770
McQuaig, S. V. ... 178
Malloy, S. vo ... 770
Maynor, McNair v. ............... 770
Medlin, S. v. ... 340

xviii




CASES REPORTED WITHOUT PUBLISHED OPINION

PAGE
Montgomery, et al., Nelson,

etal.v. ... 339
Moore v. Beacon Ins. Co. ......... 339
Moore, Brewer v. ................ 339
Nationwide Mutual Ins.,

Horton v. ................... 769
N.C. Mutual Life Ins. Co.,

Davis v. .................... 339
Nelson, et al. v.

Montgomery, et al. .......... 339
Phillips v. Town of Lake Lure .. ... 769
Pickler, S. v. .................... 769
Poston v. Poston ................. 769
Pratt v.Pratt ................... 339
Prince v. Duke University ........ 178
Reliance Ins. Co., Heath v. ...... .. 337
Rhodes, S. v. .................... 770
Scales v. Weary ................. 178
Scarboro, Britt v. ................ 769
Seaberry, S. v. .......... ..o 769
Stafford, S. v. ................... 769
S.v.Baker ................... ... 770
S.v.Bean ....................... 339
S.v.Beavers .................... 339
S.v.Benfield .................... 769
S.v.Brown ............... .. ... 178
S. v. Chambers .................. 339
S.v.Chase ...................... 770
S.v.Clark ...................... 339
S.v.Crawford ................... 339
S.v.Douglas .................... 770

PaGe
S.v.Edwards ................... 770
S.v.Estes ...................... 178
S.v.Francis .................... 340
S.v.Freeman ................... 769
S.v.Harris ..................... 340
S.v.Hood ...................... 769
S.v.Jackson .................... 769
S.v.Jordan ..................... 770
S.v.McLellan ................... 340
S. v. McQuaig ................... 178
S.v.Malloy ..................... 770
S.v.Medlin ..................... 340
S.v.Pickler ..................... 769
S.v.Rhodes ..................... 770
S.v.Seaberry ................... 769
S.v.Stafford .................... 769
S.v.Thrall ...................... 178
Stearnes, Branch v. .............. 769
Tarheel Truck v. Arnold .......... 178
Teal, Liles v. .................... 177
Thrall, S.v. ..................... 178
Town of Lake Lure, Phillips v. .... 769
Tri-Cities Door v. Galloni ......... 340
Vaughn v.Barto ................. 770
Weary, Scales v. ................. 178
Wilson v. Lumbermens ........... 178
Wilson v. Lumbermens ........... 178
Winfrey, Carter Electric v. ....... 177
Wycough v. Flynt Knit Corp. ..... 340

Yount Construction Co., Greer v. .. 177

Xix




GENERAL STATUTES CITED AND CONSTRUED

G.S.
1-15(¢)

1-52(1)(5) and (16)
1-69.1
1-75.4(5)
1-75.7(1)
1-75.10
1-277

1-393 et seq.
1A-1

6-18
7TA-27(d)
TA-45(c)
TA-243
TA-245(b)
TA-517(21)
8-53

15-173

15A-927(b)(2)
15A-978(a)
20-28.1
20-343

24-1

25-2-313
25-2-316
25-2-607(4)
25-2-608(1)a) and (b)
25-2-608(2)
25-2-711
25-2-711(1)

Snipes v. Jackson, 64

Thorpe v. DeMent, 3556

Pembee Mfg. Corp. v. Cape Fear Constr. Co., 505
Poole v. Local 305 National P. O. Mail Handlers, 675
Harrelson Rubber Co. v. Layne, 577

Blackwell v. Massey, 240

Hunter v. Hunter, 659

Jenkins v. Wheeler, 140

Wyatt v. Wyatt, 747

See Rules of Civil Procedure infra

Williams v. Boylan-Pearce, Inc., 315

Jenkins v. Wheeler, 140

Green v. Maness, 403

Ingle v. Allen, 192

Brooks, Com'’r of Labor v. Gooden, 701

In re Adecock, 222

Green v. Maness, 292

State v. Elliott, 89

State v. Nelson, 455

State v. Rozier, 38

State v. Elliott, 89

Evans v. Roberson, Sec. of Dept. of Trans., 644
Evans v. Roberson, Sec. of Dept. of Trans., 644
Fedoronko v. American Defender Life Ins. Co., 655
Warren v. Guttanit, Inc., 103

Warren v. Guttanit, Inc., 103

Warren v. Guttanit, Ine., 103

Warren v. Guttanit, Inc., 103

Warren v. Guttanit, Inc., 103

Warren v. Guttanit, Inc., 103

Warren v. Guttanit, Inc., 103

XX




GENERAL STATUTES CITED AND CONSTRUED

G.S.
25-2-711(3)
25-2-712
25-2-713
25-2-714(1)
25-2-714(2)
25-2-715
25-2-715(1)
28A-19-3
28A-21-1
47-18
50-13.7
50-19
50-20(d)
50-20(f)
50-21(a)
55-35
58-124.17
58-124.17(5)
58-124.18
58-205.3(a)
Ch. 75
75-16.2
90-18
90-87(15)
90-95(a)(1)
90-95(h)(3)(1)
90-210.25(e)(2)
95-25.22
96-13(b)(2)
97-2(2)
97-2(6)

Warren v. Guttanit, Inc., 103

Warren v. Guttanit, Inc., 103

Warren v. Guttanit, Inc., 103

Warren v. Guttanit, Inc., 103

Warren v. Guttanit, Inc., 103

Warren v. Guttanit, Inc., 103

Warren v. Guttanit, Inc., 103

Thorpe v. DeMent, 355

Ingle v. Allen, 192

Stephenson v. Jones, 116

Walker v. Tucker, 607

Black v. Black, 559

Buffington v. Buffington, 483

Capps v. Capps, 755

Capps v. Capps, 755

Air Traffic Conf. of America v. Marina Travel, 179
Doud v. K & G Janitorial Service, 205
Doud v. K & G Janitorial Service, 205
Doud v. K & G Janitorial Service, 205
Fedoronko v. American Defender Life Ins. Co., 655
Warren v. Guttanit, Inc., 103

Jennings v. Lindsey, 710

State v. Nelson, 638

State v. Perry, 477

State v. Perry, 477

State v. Rozier, 38

Dumouchelle v. Duke University, 471
Poole v. Local 305 National P. O. Mail Handlers, 675
Fisher v. Bureau of Indian Affairs, 758
Doud v. K & G Janitorial Service, 205
Glassco v. Belk-Tyler, 237

xxi



GENERAL STATUTES CITED AND CONSTRUED

G.S.
97-2(9) Peoples v. Cone Mills Corp., 263
105-278.7 In re Appeal of Mecklenburg County, 133
105-394 Harden v. Marshall, 489
115-34 Murphy v. McIntyre, 323
115C-325(e)l)e Bennett v. Bd. of Education, 615
126-16 Area Mental Health Authority v. Speed, 247
126-25 Area Mental Health Authority v. Speed, 247
126-34 Area Mental Health Authority v. Speed, 247
126-36 Area Mental Health Authority v. Speed, 247
126-37 Area Mental Health Authority v. Speed, 247
130-198 State v. Nelson, 455
130A-406 Dumouchelle v. Duke University, 471
143-135.3 Davidson and Jones, Inc. v.

N. C. Dept. of Administration, 563
150A-51 Area Mental Health Authority v. Speed, 247
153A-345(c) Lathan v. Zoning Bd. of Adjustment, 686
160A-47(3) In re Durham Annexation Ordinance, 77
160A-47(3)a In re Durham Annexation Ordinance, 77
160A-48(e) In re Durham Annexation Ordinance, 77
160A-56 In re Durham Annexation Ordinance, 77
160A-312 Duke Power Co. v. City of High Point, 335

Duke Power Co. v. City of High Point, 378
160A-331 to 160A-338 Duke Power Co. v. City of High Point, 378
160A-332 Duke Power Co. v. City of High Point, 378

xxii




Rule No.
4(d)1) and (2
4(e)

8(a)(2)
12(b)(6)
26(b)4)a)(2)
26(c)
26(eX(1)

37

37(a)(4)
37(b)

51(a)
52(a)(1)

56

56(c)

56(f)

58

60

60(a)
60(b)(2)
65(b) & (c)

RULES OF CIVIL PROCEDURE
CITED AND CONSTRUED

Blackwell v. Massey, 240

Blackwell v. Massey, 240

Biggs v. Cumberland County Hospital System, 547
Jennings v. Lindsey, 710

Green v. Maness, 403

Green v. Maness, 403

Green v. Maness, 292

Green v. Maness, 292

Green v. Maness, 403

Stone v. Martin, 650

In re Lee, 277

In re Durham Annexation Ordinance, 77
Jennings v. Lindsey, 710

Stoltz v. Burton, 231

Blackwell v. Massey, 240

Gates v. Gates, 421

Buie v. Johnston, 463

Gates v. Gates, 421

Conrad Industries v. Sonderegger, 159

Huff v. Huff, 447

xxiii




RULES OF APPELLATE PROCEDURE
CITED AND CONSTRUED

Rule No.
10(bX3) State v. Elliott, 89
10(d) Industrial & Textile Piping v. Industrial Rigging, 511
CONSTITUTION OF NORTH CAROLINA
CITED AND CONSTRUED
Article II, § 24 In re Durham Annexation Ordinance, 77

XXIiv




DISPOSITION OF PETITIONS FOR
DISCRETIONARY REVIEW

Disposition in

Case Reported Supreme Court

Area Mental Health

Authority v. Speed 69 N.C. App. 247 Denied, 312 N.C. 81
Ashley v. Delp 69 N.C. App. 177 Denied, 311 N.C. 750
Bennett v. Bd. of Education 69 N.C. App. 615 Denied, 312 N.C. 81
Black v. Black 69 N.C. App. 559 Denied, 312 N.C. 81
Buie v. Johnston 69 N.C. App. 463 Allowed, 312 N.C. 81
Conrad Industries v.

Sonderegger 69 N.C. App. 159 Denied, 311 N.C. 752
Costin Distributing v. Knight 69 N.C. App. 177 Denied, 312 N.C. 82

Davidson and Jones, Inc. v.
N. C. Dept. of Administration 69 N.C. App. 563 Allowed, 312 N.C. 796

Davis v. N.C. Mutual

Life Ins. Co. 69 N.C. App. 339 Denied, 311 N.C. 753
Denton v. South

Mountain Pulpwood 69 N.C. App. 366 Denied, 311 N.C. 753
Dorton v. Dorton 69 N.C. App. 764 Denied, 312 N.C. 621
Doud v. K & G

Janitorial Services 69 N.C. App. 205 Denied, 312 N.C. 492
Duke Power Co. v.

City of High Point 69 N.C. App. 378 Denied, 312 N.C. 82
Fraver v. N. C. Farm

Bureau Ins. Co. 69 N.C. App. 733 Denied, 312 N.C. 492
Green v. Maness 69 N.C. App. 403 Denied, 312 N.C. 621
Green v. Maness 69 N.C. App. 292 Denied, 312 N.C. 622
Harco Leasing v. Bowman 69 N.C. App. 177 Denied, 312 N.C. 493
Howard v. Sharpe 69 N.C. App. 555 Denied, 312 N.C. 493
In re Colonial Pipeline Co. 67 N.C. App. 388 Allowed, 313 N.C. 602

In re Durham Annexation
Ordinance 69 N.C. App. 77 Denied, 312 N.C. 493
Appeal Dismissed

Industrial & Textile Piping v.
Industrial Rigging 69 N.C. App. 511 Denied, 312 N.C. 83

Ingle v. Allen 69 N.C. App. 192 Denied, 311 N.C. 757

International Harvester
Credit Corp. v. Bowman 69 N.C. App. 217 Denied, 312 N.C. 493

XXV




Case
Jenkins v. Wheeler
Jernigan v. Jernigan
Jordan v. Jones
Largent v. Acuff

Lattimore v. Fisher’s
Food Shoppe

Leitner v. Leitner

MecCrimmon v. N. C.
Mutual Life Ins. Co.

Miller v. Kite

Miller v. Ruth’s of N. C., Inc.
Miller v. Ruth’s of N. C., Inc.

Moore v. Beacon Ins. Co.
Peoples v. Cone Mills Corp.
Poe v. Acme Builders
Rorrer v. Cooke

Snipes v. Jackson

Southern Watch Supply v.
Regal Chrysler-Plymouth

State v. Coviel

State v. Douglas
State v. Holmes
State v. Jackson
State v. Jordan
State v. McQuaig
State v. Matthews

State v. Medlin
State v. Nelson
State v. Poindexter
State v. Potter
State v. Stafford

Reported

69 N.C.

69 N.C.

69 N.C.

69 N.C.

69 N.C.
69 N.C.

69 N.C.

69 N.C.

69 N.C.
69 N.C.
69 N.C.
69 N.C.
69 N.C.
69 N.C.
69 N.C.

69 N.C.
69 N.C.

69 N.C.
66 N.C.
69 N.C.
69 N.C.
69 N.C.
69 N.C.

69 N.C.

69 N.C.
69 N.C.
69 N.C.
69 N.C.

XXvi

App.
App.
App.
App.

App.
App.

App.
App.

App.
App.
App.
App.
App.
App.
App.

App.
App.

App.
App.
App.
App.
App.
App.

App.
App.
App.
App.
App.

140
339
339
439

227
177

683
679

153
672
339
263
147
305

64

164
622

770
378
769
770
178
526

340
455
691
199
769

Disposition in
Supreme Court
Denied, 311 N.C. 758
Denied, 312 N.C. 494
Allowed, 312 N.C. 494

Denied, 312 N.C. 83

Allowed, 312 N.C. 494
Denied, 311 N.C. 759

Denied, 312 N.C. &4

Denied, 312 N.C. 84
Appeal Allowed

Denied, 312 N.C. 494
Denied, 312 N.C. 494
Denied, 311 N.C. 761
Allowed, 312 N.C. 84
Denied, 311 N.C. 762
Allowed, 312 N.C. 495

Denied, 312 N.C. 85
Appeal Dismissed

Denied, 312 N.C. 496

Denjed, 312 N.C. 799
Appeal Dismissed

Denied, 312 N.C. 86
Denied, 313 N.C. 607
Denied, 312 N.C. 87
Denied, 312 N.C. 623
Denied, 311 N.C. 767

Denied, 312 N.C. 87
Appeal Dismissed

Denied, 312 N.C. 88
Denied, 312 N.C. 88
Denied, 312 N.C. 497
Denied, 312 N.C. 624
Denied, 812 N.C. 497




Case

Stephenson v. Rowe

Wildcatt v. Smith

Williams v.
Boylan-Pearce, Inc.

Wilson v. Lumbermens

Wilson v. Lumbermens

Wyatt v. Wyatt

Wycough v. Flint Knit Corp.

Reported

69 N.C.

69 N.C.

69 N.C.

69 N.C.

69 N.C.
69 N.C.
69 N.C.

Xxvii

App. 717

App. 1

App. 315

App. 178

App. 178
App. 747
App. 340

Disposition in
Supreme Court

Denied as to additional
issues, 312 N.C. 89

Allowed, 312 N.C. 90
Appeal Dismissal
Denied

Denied as to additional
issues, 312 N.C. 625

Denied, 312 N.C. 90
Appeal Dismissed

Denied, 312 N.C. 90
Denied, 312 N.C. 498
Denied, 312 N.C. 800







CASES

ARGUED AND DETERMINED IN THE

COURT OF APPEALS

OF

NORTH CAROLINA
AT

RALEIGH

KATHLEEN WILDCATT v. JOHN LLOYD SMITH

No. 8330DC773
(Filed 19 June 1984)

Indians § 1— judgment finding defendant in contempt for failure to pay child sup-
port — jurisdiction of state court as opposed to Court of Indian Offenses

A trial court erred in finding defendant in contempt and ordering him
jailed until he paid $6,500 in arrearages for child support in 1983 where a
default judgment was entered against defendant on 15 July 1980, but on 28
July 1980 the Cherokee Court of Indian Offenses began operation. Any exer-
cise of state power after the creation of the Indian court system unduly in-
fringed upon the tribe’s asserted right of self-government.

Judge JOHNSON concurring in the resuit.

APPEAL by defendant from Snow, Judge. Order entered 3
May 1983 in SWAIN County District Court. Heard in the Court of
Appeals 2 May 1984.

Defendant appeals from a state court judgment holding him
in contempt for failure to comply with a 1980 default judgment
which required him to pay $200.00 per month to plaintiff for the
support of the couple’s two illegitimate children. Defendant con-
tends that both the default judgment and the contempt order are
void for lack of subject matter and personal jurisdiction.

Plaintiff's attempts to obtain child support from defendant
began in April 1980 when she filed an action in Swain County Dis-
trict Court, seeking a determination of paternity and an award of
child support. Defendant failed to file a timely answer and a de-
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fault judgment was entered against him on 15 July 1980. On 28
July 1980 the Cherokee Court of Indian Offenses began operation
and on 5 September 1980, plaintiff applied to the tribal court for
enforcement of the state default judgment. The Court of Indian
Offenses accorded full faith and credit to the state court judg-
ment but that decision was reversed on 3 June 1981 by the Indian
Appeals Court, which held that the state court lacked subject
matter jurisdiction to enter the default judgment.

While the appeal was pending before the Indian Appeals
Court, plaintiff filed a motion in Swain County District Court to
hold defendant in contempt for failing to comply with the default
judgment. Following a hearing on 3 February 1981, the trial court
denied plaintiff’s motion and also denied defendant’s motion to set
aside the 15 July 1980 default judgment for lack of personal and
subject matter jurisdiction.

On 5 June 1981, two days after the decision of the Indian Ap-
peals Court, plaintiff filed a new action against defendant in the
Court of Indian Offenses, seeking an adjudication of paternity and
an award of child support. Lengthy delays and attempts to settle
the case followed, and when negotiations broke down, plaintiff
filed another motion in Swain County District Court for enforce-
ment of the initial default judgment. At a hearing on the motion
on 3 May 1983, the trial court found defendant in contempt and
ordered him jailed until he paid $6,500.00 in arrearages for child
support. On 12 May 1983 plaintiff obtained a voluntary dismissal
of the suit pending before the Court of Indian Offenses. From en-
try of the trial court order finding him in contempt, defendant ap-
pealed.

Western North Carolina Legal Services, Inc., by Lawrence
Nestler and James H. Holloway, for plaintiff.

Holt, Haire, Bridgers and Bryant, P.A., by Ben Oshel
Bridgers, for defendant.
WELLS, Judge.

This appeal raises for the first time the question of subject
matter jurisdiction of our state courts over civil actions between
members of the Eastern Band of Cherokees living on the reserva-
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tion, following the recent creation of a tribal court system by the
Eastern Band.!

It is axiomatic that personal and subject matter jurisdiction
are essential prerequisites to entry of a valid court order. It is
also beyond dispute that a defendant may challenge a court’s sub-
ject matter jurisdiction at any stage of the proceedings, but may
not raise the issue of personal jurisdiction for the first time on ap-
peal. In the case at bar, defendant failed to make timely chal-
lenges to the personal jurisdiction of the state court in the 1980
default action and the 1983 contempt hearing; thus defendant’s
argument that the trial court lacked personal jurisdiction is over-
ruled. Defendant’s contention that the state court lacked subject
matter jurisdiction and was thus powerless to enter either the
1980 default judgment or the 1983 contempt order requires more
detailed discussion.

The general subject of Indian law is well beyond the scope of
this opinion and we confine ourselves to the issue of jurisdiction
over civil suits arising on tribal lands. A few well-established
principles of law bear repeating at the outset, beginning with the
proposition that federal power to regulate Indian affairs is plena-
ry and supreme.? The states generally have only such power over
Indian affairs on a reservation as is granted by Congress,® while

1. The Eastern Band had no court system of its own until the present decade,
and members were forced to resort to state or federal courts to settle their
disputes. By 1979, however, growing activism on the part of members of the
Eastern Band, coupled with recognition by the state that it could no longer assert
jurisdiction over felonies occurring on Indian reservations in the light of United
States v. John, 437 U.S. 634 (1978), led to a request for federal permission to
establish a tribal court system. Defendant’s assertion that the North Carolina At-
torney General issued a formal opinion withdrawing all state jurisdiction and law
enforcement support from the reservation in response to United States v. John,
supra, appears mistaken. Federal authorization for the tribal court system was
granted in 1979, and the Cherokee Tribal Council responded on 10 July 1980, by
enacting legislation creating the court system, and setting 28 July 1980 as the date
for commencement of court operations.

2. United States v. Mazurie, 419 U.S. 544 (1975), S. Sherick, “State Jurisdiction
Over Indians As A Subject of Federal Common Law: The Infringement-Preemption
Test” 21 Ariz. L. Rev. 85 (1979), F. Cohen, Handbook of Federal Indian Law, 1982.

3. F. Cohen, supra n. 1, at 259, Worcester v. Georgia, 31 U.S. (6 Pet.) 515
(1832),
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the tribes retain powers inherent to a sovereign state, except as
qualified and limited by Congress.*

To ask what entity possesses subject matter jurisdiction over
a cause of action is to inquire about the way the power of govern-
ing has been allocated. The answer turns as much upon the his-
tory and political structures of our nation as upon legal theory in
the area of Indian law, where tribes and the federal and state
governmerits have all exercised varying degrees of sovereignty at
different times. We turn therefore to an examination of the his-
tory of the relationship between the Eastern Band of the Chero-
kee and the state and federal governments for insight into the
ways decision-making power has been distributed.

A detailed history of the Cherokees of North Carolina is set
out in The Cherokee Trust Funds, 117 U.S. 288 (1886), United
States v. Wright, 53 F. 2d 300 (4th Cir. 1931) and therefore we
will not fully repeat those accounts here. It is sufficient to note
that the Cherokee Indians were once one of several dominant In-
dian tribes occupying what is now North Carolina, South Carolina,
Tennessee, Georgia and Alabama and that the tribes were sover-
eign entities with inherent powers to govern and settle disputes
among their members, W. Canby, American Indian Law (1981).
Upon the arrival of white settlers, the sovereignty of the tribes
diminished, as first the British and then the United States
governments asserted ownership of Cherokee lands. Under the
Treaty of New Echota of 1835, the Cherokee Nation ceded all
lands east of the Mississippi River to the United States and
agreed to move west. About 1,200 Cherokees eluded the forced
removal, however, and remained in North Carolina, where their
rights and status were somewhat uncertain for many years. Fol-
lowing a rather complex series of land transactions, the Cherokee
reservation, known as the Qualla Boundary lands, was established
in western North Carolina. In 1924, pursuant to an act of Con-
gress, 43 Stat. 376, the United States took title to the Cherokee
land, holding those lands in trust for the benefit of the Eastern
Band and placing certain restrictions upon alienation and taxation
of the land, United States v. Wright, supra. The term of the trust
relationship was extended indefinitely by the Indian Reorganiza-
tion Act of 1934, 48 Stat. 984.

4. F. Cohen, supra n. 1, at 242, United States v. Wheeler, 435 U.S. 313 (1978).
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The foregoing brief history of the Eastern Band sufficiently
illustrates the drastic changes in the relationship between the
Eastern Band and the state and federal governments. Before
1835, the North Carolina Cherokees were members of a separate,
sovereign nation with inherent powers of self-government. By the
terms of the Treaty of New Echota, the federal government,
through its plenary power over Indians, provided that those
Cherokees remaining in the state would thereafter be subject to
state law. By 1868, the North Carolina Cherokees were accorded
state citizenship.

Meanwhile, the Cherokees’ relationship with the federal gov-
ernment continued to evolve as federal policies toward Indians
changed. As early as 1868 Congress instructed the Secretary of
the Interior to take “the same supervisory charge of the Eastern
or North Carolina Cherokees as of other tribes of Indians.”® Later
acts of Congress also indicated that the Eastern Band had been
accorded full tribal status by the federal government, despite the
fact that tribal members were also citizens of North Carolina.t

Federal recognition of the Eastern Band as an Indian tribe
has at least two major implications for the issue of state jurisdie-
tion: (1) the federal government continues to maintain plenary
power over the Eastern Band, a fact which strictly limits exten-
sions of state power, Williams v. Lee, 358 U.S. 217 (1959), S.
Sherick, “State Jurisdiction Over Indians As A Subject of Federal
Common Law: The Infringement-Preemption Test,” 21 Ariz. L.
Rev. 85 (1979), and (2) the Eastern Band, like all recognized Indian

5. Act of 27 July 1868, 15 Stat. 228.

6. See, e.g., Act of 4 June 1924, 43 Stat. 376, authorizing the federal govern-
ment to hold the Cherokee lands in trust for the benefit of the members of the
Eastern Band, thereby establishing the same relationship between the Eastern
Band and the federal government as that between the federal government and
other recognized tribes; 46 Fed. Reg. 35361, 8 July 1981, including the Eastern
Band as among tribal entities which have a government-to-government relationship
with the United States. The fact that the Eastern Band is a remnant of a larger
group of Indians, that federal supervision over the tribe has not been continuous
and that the Treaty of New Echota conferred state citizenship on the Eastern Band
does not mean that the state may assume the federal government’s plenary power
to deal with Indians, United States v. John, supra n. 1 (asserting federal plenary
power over the Mississippi Choctaw Indians, with a tribal history very similar to
that of the Eastern Band).
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tribes, possesses the status of a “domestic dependent nation™’

with certain retained inherent sovereign powers, accord, Eastern
Band of Cherokee Indians v. Lynch, 632 F. 2d 373 (4th Cir. 1980).
These two principles also constitute the test for determining the
scope of state court jurisdiction over members of an Indian tribe,
referred to by some authorities as the infringement-preemption
test.®

Under the preemption prong of the test, state power over In-
dian tribes is determined in light of the federal government’s
plenary power over all Indians. State regulations which conflict
with federal enactments are void, and even if there is no directly
conflicting federal enactment, state action may be barred if Con-
gress has indicated an intent to “occupy the field” and prohibit
parallel state action. S. Sherick, supra at 88. See e.g., McClanahan
v. Arizona State Tax Comm'n, 411 U.S. 164 (1973).

If there is no applicable federal enactment, the state action
must be examined under the infringement prong of the test, to
determine if tribal sovereignty has been infringed upon. S. Sher-
ick, supra at 87, F. Cohen, Handbook of Federal Indian Law, at
349-50 (1982).

In applying the infringement-preemption test to the facts
before us, we turn first to examine the validity of the July 1980
default judgment. Defendant contends that by 1953 at the very
latest, Congress had enacted legislation which preempted the
field of Indian law and eliminated state court jurisdiction except
as provided by the Act. Defendant contends that Public Law 280,
codified at 18 U.S.C. § 1162 (1976 & 1983 Supp.); 28 U.S.C. § 1360
(1976 & 1983 Supp.) provides the exclusive method by which
states can assume jurisdiction over Indians residing within their
borders. Under the terms of P.L. 280, five states (later six), were

7. The term first appeared in Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1
(1831) and was apparently coined by Chief Justice Marshall. For a detailed discus-
sion of the retained sovereign powers of Indian tribes, see W. Canby, American In-
dian Law (1981) and F. Cohen, supra at 229-52.

8. See S. Sherick, supra. The actual term “preemption” was first used in
reference to Indian law in McClanahan v. Arizona State Tax Comm'n, 411 U.S. 164
(1973), but the notions that federal law can preempt state legislation and that state
law might be barred if it infringes upon tribal sovereignty appear in many earlier
decisions. See e.g., Williams v. Lee, 358 U.S. 217 (1959).
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automatically granted “jurisdiction over civil causes of action . . .
to which Indians are parties which arise in . . . Indian country
. . . to the same extent that such State . . . has jurisdiction over
other civil causes of action.”® Section seven of the act, which has
since been repealed, permitted states other than the five which
were ordered to assume jurisdiction, to obtain jurisdiction by
legislative action if they so desired. North Carolina was not
among the states ordered to assume jurisdiction, nor has our leg-
islature acted to assume jurisdiction under section seven of the
act.

In 1968, the Indian Civil Rights Act!® was enacted, permitting
states to assume jurisdiction over civil cases involving Indians
and arising in Indian country by consent of the tribe affected. The
Eastern Band has never given formal consent to the assumption
of state jurisdiction pursuant to the Indian Civil Rights Act,
Sasser v. Beck, 40 N.C. App. 668, 263 S.E. 2d 577, disc. rev.
denied, 298 N.C. 300, 259 S.E. 2d 915 (1979).

Defendant contends that passage of P.L. 280 and the Indian
Civil Rights Act preempted the entire field of state jurisdiction
over Indians, and that states which have not acted pursuant to
the federal legislation are without jurisdiction over civil cases
arising on reservations. The United States Supreme Court, how-
ever, has recently recognized that prior, lawfully assumed state
jurisdiction over some civil cases involving Indians survived the
passage of P.L. 280. In Three Affiliated Tribes of the Fort Bert-
hold Reservation v. Wold Engineering, --- U.S. ---, 52 U.S.L.W.
4647 (1984), the Court noted that “[nJothing in the language or
legislative history of Pub. L. 280 indicates that it was meant to
divest States of pre-existing and otherwise lawfully assumed
jurisdiction.”!!

9. 28 U.S.C. § 1360(a). States could also assume criminal jurisdiction pursuant
to P.L. 280, 18 U.S.C. § 1162.

10. 25 U.S.C. §§ 1301-1341 (1976 & 1983 Supp.). For a discussion of the Indian
Civil Rights Act, see F. Cohen, supra n. 1 at 666-670.

11. The Court’s language in Three Affiliated Tribes of the Fort Berthold
Reservation v. Wold Engineering, --- US. ---, 52 U.S.L.W. 4647 (1984), while ad-
mittedly dicta, seems to indicate that the passage of P.L. 280 was not meant to
eliminate all state jurisdiction acquired outside the provisions of the act. After
stating the principle that prior, lawfully assumed state jurisdiction might survive











































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































