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C A S E S  

ARGUED AND DETERMINED IN THE 

COURT OF APPEALS 

KATHLEEN WILDCATT v. JOHN LLOYD SMITH 

No. 8330DC773 

(Filed 19 June 1984) 

Indians # 1- judgment finding defendant in contempt for failure to pay child sup- 
port-jurisdiction of state court as opposed to Court of Indian Offenses 

A trial court erred in finding defendant in contempt and ordering him 
jailed until he paid $6,500 in arrearages for child support in 1983 where a 
default judgment was entered against defendant on 15 July 1980, but on 28 
July 1980 the Cherokee Court of Indian Offenses began operation. Any exer- 
cise of state power after the creation of the Indian court system unduly in- 
fringed upon the tribe's asserted right of self-government. 

Judge JOHNSON concurring in the result. 

APPEAL by defendant from Snow, Judge. Order entered 3 
May 1983 in SWAIN County District Court. Heard in the Court of 
Appeals 2 May 1984. 

Defendant appeals from a state court judgment holding him 
in contempt for failure to comply with a 1980 default judgment 
which required him to pay $200.00 per month to plaintiff for the 
support of the couple's two illegitimate children. Defendant con- 
tends that both the default judgment and the contempt order are 
void for lack of subject matter and personal jurisdiction. 

Plaintiffs attempts to obtain child support from defendant 
began in April 1980 when she filed an action in Swain County Dis- 
trict Court, seeking a determination of paternity and an award of 
child support. Defendant failed to file a timely answer and a de- 
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fault judgment was entered against him on 15 July 1980. On 28 
Jnly 1980 the Cherokee Court of Indian Offenses began operation 
and on 5 September 1980, plaintiff applied to the tribal court for 
enforcement of the state default judgment. The Court of Indian 
Offenses accorded full faith and credit to the state court judg- 
ment but that decision was reversed on 3 June 1981 by the Indian 
Appeals Court, which held that the state court lacked subject 
matter jurisdiction to enter the default judgment. 

While the appeal was pending before the Indian Appeals 
Court, plaintiff filed a motion in Swain County District Court to  
hold defendant in contempt for failing to comply with the default 
judgment. Following a hearing on 3 February 1981, the trial court 
denied plaintiffs motion and also denied defendant's motion to set 
aside the 15 July 1980 default judgment for lack of personal and 
subject matter jurisdiction. 

On 5 June 1981, two days after the decision of the Indian Ap- 
peals Court, plaintiff filed a new action against defendant in the 
Court of Indian Offenses, seeking an adjudication of paternity and 
an award of child support. Lengthy delays and attempts to settle 
the case followed, and when negotiations broke down, plaintiff 
filed another motion in Swain County District Court for enforce- 
ment of the initial default judgment. At a hearing on the motion 
on 3 May 1983, the trial court found defendant in contempt and 
ordered him jailed until he paid $6,500.00 in arrearages for child 
support. On 12 May 1983 plaintiff obtained a voluntary dismissal 
of the suit pending before the Court of Indian Offenses. From en- 
t ry  of the trial court order finding him in contempt, defendant ap- 
pealed. 

Western North Carolina Legal Services, Inc., by Lawrence 
Nestler and James H. Holloway, for plaintiff. 

Holt, Haire, Bridgers and Bryant, P.A., by Ben Oshel 
Bridgers, for defendant. 

WELLS, Judge. 

This appeal raises for the first time the question of subject 
matter jurisdiction of our state courts over civil actions between 
members of the Eastern Band of Cherokees living on the reserva- 
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tion, following the recent creation of a tribal court system by the 
Eastern Band.l 

I t  is axiomatic that personal and subject matter jurisdiction 
are essential prerequisites to entry of a valid court order. I t  is 

ject matter jurisdiction a t  any stage of the proceedings, but may 
not raise the issue of personal jurisdiction for the first time on ap- 
peal. In the case a t  bar, defendant failed to make timely chal- 
lenges to the personal jurisdiction of the state court in the 1980 
default action and the 1983 contempt hearing; thus defendant's 
argument that the trial court lacked personal jurisdiction is over- 
ruled. Defendant's contention that the state court lacked subject 
matter jurisdiction and was thus powerless to enter either the 
1980 default judgment or the 1983 contempt order requires more 
detailed discussion. 

The general subject of Indian law is well beyond the scope of 
this opinion and we confine ourselves to the issue of jurisdiction 
over civil suits arising on tribal lands. A few well-established 
principles of law bear repeating a t  the outset, beginning with the 
proposition that federal power to regulate Indian affairs is plena- 
ry and ~ u p r e r n e . ~  The states generally have only such power over 
Indian affairs on a reservation as is granted by Congress? while 

1. The Eastern Band had no court system of its own until the present decade, 
and members were forced to resort to state or federal courts t o  settle their 
disputes. By 1979, however, growing activism on the part of members of the 
Eastern Band, coupled with recognition by the state that it could no longer assert 
jurisdiction over felonies occurring on Indian reservations in the light of United 
States v. John, 437 U.S. 634 (1978), led to a request for federal permission to 
establish a tribal court system. Defendant's assertion that the North Carolina At- 
torney General issued a formal opinion withdrawing all state jurisdiction and law 
enforcement support from the reservation in response to United States v. John, 
supra, appears mistaken. Federal authorization for the tribal court system was 
granted in 1979, and the Cherokee Tribal Council responded on 10 July 1980, by 
enacting legislation creating the court system, and setting 28 July 1980 as the date 
for commencement of court operations. 

2. United States v. Mazurie, 419 U.S. 544 (1975), S. Sherick, "State Jurisdiction 
Over Indians As A Subject of Federal Common Law: The Infringement-Preemption 
Test" 21 Ariz. L. Rev. 85 (1979), F. Cohen, Handbook of Federal Indian Law, 1982. 

3. F. Cohen, supra n. 1, a t  259, Worcester v. Georgia, 31 U.S. (6 Pet.) 515 
(1832). 
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the tribes retain powers inherent to a sovereign state, except as 
qualified and limited by C ~ n g r e s s . ~  

To ask what entity possesses subject matter jurisdiction over 
a cause of action is to inquire about the way the power of govern- 
ing has been allocated. The answer turns as much upon the his- 
tory and political structures of our nation as upon legal theory in 
the area of Indian law, where tribes and the federal and state 
governmerits have all exercised varying degrees of sovereignty at 
different times. We turn the~ehre to an examination =f the his- 
tory of the relationship between the Eastern Band of the Chero- 
kee and the state and federal governments for insight into the 
ways decision-making power has been distributed. 

A detailed history of the Cherokees of North Carolina is set 
out in The Cherokee Trust Funds, 117 U.S. 288 (18861, United 
States v. Wright, 53 F. 2d 300 (4th Cir. 1931) and therefore we 
will not fully repeat those accounts here. It is sufficient to note 
that the Cherokee Indians were once one of several dominant In- 
dian tribes occupying what is now North Carolina, South Carolina, 
Tennessee, Georgia and Alabama and that the tribes were sover- 
eign entities with inherent powers to govern and settle disputes 
among their members, W. Canby, American Indian Law (1981). 
Upon the arrival of white settlers, the sovereignty of the tribes 
diminished, as first the British and then the United States 
governments asserted ownership of Cherokee lands. Under the 
Treaty of New Echota of 1835, the Cherokee Nation ceded all 
lands east of the Mississippi River to the United States and 
agreed to  move west. About 1,200 Cherokees eluded the forced 
removal, however, and remained in North Carolina, where their 
rights and status were somewhat uncertain for many years. Fol- 
lowing a rather complex series of land transactions, the Cherokee 
reservation, known as the Qualla Boundary lands, was established 
in western North Carolina. In 1924, pursuant to an act of Con- 
gress, 43 Stat. 376, the United States took title to  the Cherokee 
land, holding those lands in trust for the benefit of the Eastern 
Band and placing certain restrictions upon alienation and taxation 
of the land, United States v. Wright, supra The term of the trust 
relationship was extended indefinitely by the Indian Reorganiza- 
tion Act of 1934, 48 Stat. 984. 

4. F. Cohen, supra n. 1, at 242, United States v. Wheeler, 435 U.S. 313 (1978). 
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The foregoing brief history of the Eastern Band sufficiently 
illustrates the drastic changes in the relationship between the 
Eastern Band and the state and federal governments. Before 
1835, the North Carolina Cherokees were members of a separate, 
sovereign nation with inherent powers of self-government. By the 
terms of the Treaty of New Echota, the federal government, 
through its plenary power over Indians, provided that those 
Cherokees remaining in the state would thereafter be subject to 
state law. By 1868, the North Carolina Cherokees were accorded 
state citizenship. 

Meanwhile, the Cherokees' relationship with the federal gov- 
ernment continued to evolve as federal policies toward Indians 
changed. As early as 1868 Congress instructed the Secretary of 
the Interior to take "the same supervisory charge of the Eastern 
or North Carolina Cherokees as of other tribes of Ind ian~ ."~  Later 
acts of Congress also indicated that the Eastern Band had been 
accorded full tribal status by the federal government, despite the 
fact that  tribal members were also citizens of North Carolina: 

Federal recognition of the Eastern Band as an Indian tribe 
has a t  least two major implications for the issue of state jurisdic- 
tion: (1) the federal government continues to maintain plenary 
power over the Eastern Band, a fact which strictly limits exten- 
sions of state power, Williams v. Lee, 358 U.S. 217 (19591, S. 
Sherick, "State Jurisdiction Over Indians As A Subject of Federal 
Common Law: The Infringement-Preemption Test," 21 Ariz. L. 
Rev. 85 (19791, and (2) the Eastern Band, like all recognized Indian 

5. Act of 27 July 1868, 15 Stat. 228. 

6. See, e.g., Act of 4 June 1924, 43 Stat. 376, authorizing the federal govern- 
ment to  hold the Cherokee lands in trust  for the benefit of the members of the 
Eastern Band, thereby establishing the same relationship between the Eastern 
Band and the federal government as that between the federal government and 
other recognized tribes; 46 Fed. Reg. 35361, 8 July 1981, including the Eastern 
Band as among tribal entities which have a government-to-government relationship 
with the United States. The fact that the Eastern Band is a remnant of a larger 
group of Indians, that federal supervision over the tribe has not been continuous 
and that the Treaty of New Echota conferred state citizenship on the Eastern Band 
does not mean that the state may assume the federal government's plenary power 
to deal with Indians, United States v. John, supra n. 1 (asserting federal plenary 
power over the Mississippi Choctaw Indians, with a tribal history very similar to 
that of the Eastern Band). 
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tribes, possesses the status of a "domestic dependent nationw7 
with certain retained inherent sovereign powers, accord, Eastern 
Band of Cherokee Indians v. Lynch, 632 F. 2d 373 (4th Cir. 1980). 
These two principles also constitute the test for determining the 
scope of state court jurisdiction over members of an Indian tribe, 
referred to by some authorities as the infringement-preemption 
test.8 

Under the preemption prong of the test, state power over In- 
dian tribes is determined in light of the federal government's 
plenary power over all Indians. State regulations which conflict 
with federal enactments are void, and even if there is no directly 
conflicting federal enactment, state action may be barred if Con- 
gress has indicated an intent to "occupy the field" and prohibit 
parallel state action. S. Sherick, supra a t  88. See e.g., McClanahan 
v. Arizona State Tax Comm'n, 411 U.S. 164 (1973). 

If there is no applicable federal enactment, the state action 
must be examined under the infringement prong of the test, to 
determine if tribal sovereignty has been infringed upon. S. Sher- 
ick, supra at  87, F. Cohen, Handbook of Federal Indian Law, a t  
349-50 (1982). 

In applying the infringement-preemption test to the facts 
before us, we turn first to examine the validity of the July 1980 
default judgment. Defendant contends that by 1953 a t  the very 
latest, Congress had enacted legislation which preempted the 
field of Indian law and eliminated state court jurisdiction except 
as  provided by the Act. Defendant contends that Public Law 280, 
codified a t  18 U.S.C. 5 1162 (1976 & 1983 Supp.); 28 U.S.C. 5 1360 
(1976 & 1983 Supp.) provides the exclusive method by which 
states can assume jurisdiction over Indians residing within their 
borders. Under the terms of P.L. 280, five states (later six), were 

7. The term first appeared in Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1 
(1831) and was apparently coined by Chief Justice Marshall. For a detailed discus- 
sion of the retained sovereign powers of Indian tribes, see W. Canby, American In- 
dian Law (1981) and F. Cohen, supra at 229-52. 

8. See S .  Sherick, supra. The actual term "preemption" was first used in 
reference to Indian law in McClanahan v. Arizona State Tax Comm'n, 411 U.S. 164 
(1973), but the notions that federal law can preempt state legislation and that state 
law might be barred if it infringes upon tribal sovereignty appear in many earlier 
decisions. See e.g., Williams v. Lee, 358 U.S. 217 (1959). 
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automatically granted "jurisdiction over civil causes of action . . . 
to which Indians are parties which arise in . . . Indian country 
. . . to  the same extent that such State . . . has jurisdiction over 
other civil causes of a ~ t i o n . " ~  Section seven of the act, which has 
since been repealed, permitted states other than the five which 
were ordered to assume jurisdiction, to obtain jurisdiction by 
legislative action if they so desired. North Carolina was not 
among the states ordered to assume jurisdiction, nor has our leg- 
islature acted to assume jurisdiction under section seven of the 
act. 

In 1968, the Indian Civil Rights Act1' was enacted, permitting 
states to assume jurisdiction over civil cases involving Indians 
and arising in Indian country by consent of the tribe affected. The 
Eastern Band has never given formal consent to the assumption 
of state jurisdiction pursuant to the Indian Civil Rights Act, 
Sasser v. Beck, 40 N.C. App. 668, 253 S.E. 2d 577, disc. rev. 
denied, 298 N.C. 300, 259 S.E. 2d 915 (1979). 

Defendant contends that  passage of P.L. 280 and the Indian 
Civil Rights Act preempted the entire field of state jurisdiction 
over Indians, and that states which have not acted pursuant to  
the federal legislation are without jurisdiction over civil cases 
arising on reservations. The United States Supreme Court, how- 
ever, has recently recognized that prior, lawfully assumed state 
jurisdiction over some civil cases involving Indians survived the 
passage of P.L. 280. In Three Affiliated Tribes of the Fort Bert- 
hold Reservation v. Wold Engineering, - - -  U.S. ---, 52 U.S.L.W. 
4647 (19841, the Court noted that "[nlothing in the language or 
legislative history of Pub. L. 280 indicates that i t  was meant to  
divest States of pre-existing and otherwise lawfully assumed 
jurisdiction."" 

9. 28 U.S.C. $ 1360(a). States could also assume criminal jurisdiction pursuant 
t o  P.L. 280, 18 U.S.C. $ 1162. 

10. 25 U.S.C. $$ 1301-1341 (1976 & 1983 Supp.). For a discussion of the Indian 
Civil Rights Act, see F. Cohen, supra n. 1 a t  666-670. 

11. The Court's language in Three Affiliated Tribes of the Fort Berthold 
Reservation v. Wold Engineering, - - -  U.S. ---, 52 U.S.L.W. 4647 (1984), while ad- 
mittedly dicta, seems to  indicate that the passage of P.L. 280 was not meant to 
eliminate all state jurisdiction acquired outside the provisions of the act. After 
stating the principle that prior, lawfully assumed state jurisdiction might survive 




























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































