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C A S E S  

ARGUED AND DETERMINED IN THE 

COURT OF APPEALS 

STATE OF NORTH CAROLINA v. JEAN C. SMITH OLIVER AND RICHARD 
THOMAS BRUMMITT 

No. 8615SC673 

(Filed 7 April 1987) 

1. Indictment and Warrant 1 9.11- period of time alleged-indictments not de- 
fective 

There was no merit to defendants' contention that indictments were fatal- 
ly defective because they alleged the offenses occurred during a specified 
period of time rather than on specific days and because time was of the 
essence in their trial, since N.C.G.S. 5 15A-924(a)(4) specifically allows plead- 
ings to indicate the offense was committed during a designated period of time, 
and the evidence was to the effect that the offenses occurred between the 
dates set forth in the indictments. 

2. Witnesses 1 1.1- sex offenses-mentally retarded victim-testimony admissi- 
ble 

In a prosecution of defendants for various sex offenses the trial court did 
not abuse its discretion in allowing the mentally retarded prosecuting witness 
to testify, though there were some questions which she could not answer, 
where the witness was able to tell the court where she went to school, name 
her teachers, tell how old she was, when her birthday was, and what month i t  
was during the trial, and she said she knew it was bad to tell a lie and was 
able also to  say whether a statement told her was a lie or the truth. 

3. Criminal Law 1 87.1 - mentally retarded witness - sexual matters - leading 
questions proper 

In a prosecution of defendants for various sex related offenses the trial 
court did not abuse its discretion in allowing certain leading questions concern- 
ing an extremely delicate matter to be asked of the mildly retarded prosecut- 
ing witness. 
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4. Criminal Law B 51.1- witnesses found to  be experts by other courts-testi- 
mony improper - witnesses properly qualified 

Though the trial court erred in allowing the State's expert witnesses to  
testify that they had been found to be experts by other courts, such error was 
harmless when the court did not rely solely upon that testimony but also 
heard testimony as to  the witnesses' knowledge, skills, experience, training, 
and education. 

5. Rape and Allied Offenses 8 4- child victim-expert opinion about children's 
honesty - admissibility 

In a prosecution of defendants for various sex related offenses allegedly 
committed upon one defendant's mentally retarded daughter, the trial court 
did not er r  in allowing expert witnesses to  testify to the effect that children in 
general do not lie about sexual abuse, that mentally retarded children general- 
ly think in concrete terms, that i t  would be very difficult to teach them facts 
and details about sexual acts, and that they would be unable to  fantasize about 
sexual matters, since the testimony was the witnesses' interpretation of facts 
within their expertise and not their opinion upon the credibility of this specific 
victim; the witnesses were in a better position to  have an opinion than the 
jury; and the probative value of the testimony was not outweighed by the 
danger of unfair prejudice or confusion. 

6. Criminal Law 8 80; Rape and Allied Offenses 9 4- expert witness's reliance 
on literature - admissibility 

In a prosecution of defendants for various sex related offenses, literature 
upon which a medical expert witness relied would come within the  Rule 8 0 3 W  
exception to  the hearsay rule as statements contained in periodicals estab- 
lished as reliable authority by the testimony of the witness and relied upon by 
her in direct examination; furthermore, defendants failed to challenge the 
reliability of the sources upon which the witness relied and failed to  request 
that the  witness reveal those sources. 

7. Criminal Law $3 73.5- statements made during medical diagnosis and treat- 
ment-admissibility a s  exception to hearsay rule 

A medical expert's interview of a sexual abuse victim was conducted for 
purposes of diagnosis and treatment and statements made by the victim were 
admissible where the witness was requested to interview the victim by per- 
sonnel from the Child Mental Health Evaluation Program in order to answer a 
couple of specific questions; this request was made to the witness because her 
expertise in developmental disabilities would aid the diagnosis and treatment 
of the mentally retarded victim; and the interview took place three weeks 
after law enforcement officers were notified of the abuse, during the same 
period a pediatrician from the Child Mental Health Education Program ex- 
amined the victim, and more than seven months before defendant's trial. 
Moreover, drawings and statements made by the victim to  the witness were 
reasonably pertinent t o  the victim's diagnosis or treatment, and admission of 
them therefore was not error. 
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8. Rape and Allied Offenses 1 5- victim as "mentally defectivew-sufficiency of 
evidence 

In a prosecution of defendants for second degree sex offenses committed 
against one defendant's mentally retarded daughter, evidence was sufficient to 
support a finding that the victim was "mentally defective" under N.C.G.S. 
§ 14-27.10) where the victim, though able verbally to protest and able to en- 
gage in some physical resistance, was nevertheless substantially incapable of 
"resisting the act of vaginal intercourse or sexual act" where there was evi- 
dence that she complied with defendants' direction and submitted to their 
abuse. 

9. Rape and Allied Offenses 1 4.1- defendant's guilt of other offenses-admissi- 
bility to show common plan or scheme 

Testimony of the prosecuting witness regarding acts of sexual abuse other 
than those charged in the indictments was properly admitted to establish a 
common plan or scheme on the part of one defendant sexually to abuse her 
child. 

10. Rape and Allied Offenses 1 4.3; Criminal Law 1 85.1- victim's reputation for 
truthfulness-character witness's opinion admissible 

The trial court did not e r r  in allowing the prosecution to ask a character 
witness about the victim's reputation for truthfulness in her school community 
based on the witness's conversations with and about the victim. 

11. Rape and Allied Offenses 1 5- mentally retarded victim's testimony-suffi- 
ciency of evidence of penetration 

Testimony by the mentally retarded victim of sexual offenses that one de- 
fendant put her finger "where a tampon goes" was sufficient evidence of pene- 
tration to support the conviction of second degree sexual offense under 
N.C.G.S. § 14-27.5. 

12. Rape and Allied Offenses 5- victim's mother as aider and abettor-suffi- 
ciency of evidence 

Evidence was sufficient to convict one defendant of aiding and abetting in 
the second degree rape of her child where the victim testified that her mother 
was in bed with her during the time of the rape by the male defendant and 
that her mother was also touching her during that time as well. 

13. Criminal Law 1 112.1 - reasonable doubt -instruction proper 
There was no merit to one defendant's contention that the instruction con- 

cerning reasonable doubt was in error because it omitted the phrase "con- 
vinced to a moral certainty." 

APPEAL by defendants from Farmer, Judge. Ju ry  verdict en- 
tered 9 December 1985. Judgment and commitment entered 13 
December 1985 in Superior Court, ALAMANCE County. Heard in 
the  Court of Appeals 9 December 1986. 



4 COURT OF APPEALS [85 

State v. Oliver 

Attorney General Lacy H. Thornburg, by Assistant A t  tome y 
General Philip A. Telfer, for the State. 

Raiford & Harviel, by Ernest J. Harviel for defendant- 
appellant Oliver and Frederick J.  Sternberg, for defendant- 
appellant Brummitt. 

GREENE, Judge. 

Defendants Oliver and Brummitt were arrested and charged 
with several counts of sex-related offenses committed against de- 
fendant Oliver's daughter. State's evidence showed Oliver's 
daughter had a full scale IQ of 66 or less. The indictments alleged 
the offenses occurred on a date between 19 December 1984 and 15 
April 1985 but did not name a specific day. Before trial, each de- 
fendant moved to dismiss the charges. They argued the indict- 
ments were defective because they did not designate a specific 
date. 

During the trial, the State presented two experts: Dr. 
Charles Scott, a pediatrician, and Dr. Betty Gordon, a clinical psy- 
chologist. Both experts had personally interviewed the alleged 
victim who was 16-years old a t  the time. Dr. Scott testified that  
in his opinion, the victim functioned mentally a t  an eight to ten- 
year-old level. Dr. Gordon's opinion was that she functioned a t  an 
eight-year-old level. Dr. Scott further testified in part: 

Q. Based on your education, your experience, and your 
continued education in reading these periodicals regarding 
the area, do you have an opinion as to whether or not chil- 
dren fantasize about sexual abuse matters? 

A. Yes, I have an opinion, and that is that children don't 
fantasize about sexual abuse matters. 

Q. Now, can you explain to  the jury what you mean by 
fantasize? 

A. In other words, they don't-by fantasize they don't 
make up stories about sexual abuse and report- 

Q. All right. Are you- 

A. -and report it to others. 



N.C.App.1 COURT OF APPEALS 5 

State v. Oliver 

Q. Are-are you acquainted with any -in connection 
with your opinion, are you acquainted with any age limits 
we're talking about here or any generally accepted in your 
profession age limits regarding that? 

A. I guess you'd say the younger the child the more 
believable the story. 

I Dr. Gordon testified she had been requested to  evaluate the 
victim concerning two questions: Whether she could tell the dif- 
ference between fact and fantasy and whether she could be in- 
fluenced to state she had been sexually assaulted. Dr. Gordon 
further testified: 

Q. You indicated there were two questions that you 
were asked to evaluate and one dealt with the fact and fan- 
tasy feature. What was the other question? 

A. Whether or not I felt she could have been influenced 
to say that she had been sexually abused. 

Q. And was that coaching basically, coaching her to say 
that? 

A. Yes. 

Q. What did you observe- what did you do in connection 
with evaluating that question? 

A. In general, the evaluation of that question is based 
more on my understanding of mental retardation and the way 
children think at  different ages. Mental retardation means 
that someone is a slow learner and the degrees of mental re- 
tardation simply refer to the-the rate at  which one learns, 
and for someone to influence a child to say something, a child 
who is mentally retarded, it would take a considerable 
amount of work simply because they learn very slowly. It's 
very difficult to  teach them, and to  teach them facts and 
details about something, such as sexuality, that a child has 
limited knowledge and understanding of, would be extremely 
difficult. 

Q. Have you- have you had any work or -or during the 
course of your study and education - continuing education, is 
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there a-any body of literature in your-accepted by your 
profession regarding children fantasizing about things, that 
is, making things up in their minds- that aren't true? 

A. Developmental literature and the literature about the 
development of thinking skills deal with that in the sense 
that children who think concretely need to  have experienced 
something in some way in order to  think about it, in order to 
talk about it. It's like you-they can't think or talk about 
things that they haven't in some way experienced. 

Q. And that experience could be seeing or touching or 
looking and - 

A. Right. 

Q. It could be from a number of different things? 

A. Right. 

Q. Can i t  be from being told about it? 

A. To some extent, but not likely, and again, it depends 
on what it is. If you tell somebody about something that's an 
everyday experience. Like if you tell a young child to  go get 
their pajamas they know what pajamas are because they've 
experienced i t  a lot and they can probably go get their pa- 
jamas, but if you tell the child something about the moon or 
the stars or numbers or something that they haven't ex- 
perienced directly, then it would be difficult for them to  
understand that. 

Defendants timely objected to all the questions tendered by 
the State to  the expert witnesses now complained of and timely 
made motions to  strike after each answer. The objections were 
overruled and the motions to strike denied. 

The jury found defendant Oliver guilty of rape of and sexual 
offense against a mentally defective female (N.C. Gen. Stat. Secs. 
14-27.3(aN2) and 14-27.5(a)(2) )-both second degree offenses. It 
found defendant Brummitt guilty of rape of and sexual offense 
against a mentally defective female and also guilty of a crime 
against nature (N.C. Gen. Stat. Sec. 14-177). 
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[I] Defendants contend the trial court erred in denying their mo- 
tions to dismiss for failure to allege a specific date on the indict- 
ments. Defendants say the indictments were fatally defective 
first, because the indictments alleged the offenses occurred dur- 
ing a specified period of time rather than on specific days and sec- 
ond, because time was of the essence in their trial. 

N.C. Gen. Stat. Sec. 15A-924(a)(4) reads as follows: 

(a) A criminal pleading must contain: 

(4) A statement or cross reference in each count indicat- 
ing that the offense charged was committed on, or on or 
about, a designated date, or during a designated period of 
time. Error as to a date or its omission is not ground for dis- 
missal of the charges or for reversal of a conviction if time 
was not of the essence with respect to the charge and the er- 
ror or omission did not mislead the defendant to his preju- 
dice. (Emphasis added.) 

Neither this statute nor the statutes under which defendants 
were charged require a criminal pleading to allege the specific 
date of the offense. Further, Section 15A-924(a)(4) specifically al- 
lows pleadings to  indicate the offense was committed during a 
designated period of time, as the indictments in this case did. 

The statute indicates that error as to the date on the indict- 
ment may be grounds for dismissal if time was of the essence 
with respect to the charge and the defendant was misled to his 
prejudice. Here, there was no evidence that there was an error in 
the dates alleged in the indictments. In fact, the evidence was to 
the effect that the offenses occurred between the dates set forth 
in the indictments. Since there was no error in the dates alleged, 
even if time were of the essence in defendants' case, the charges 
would not be subject to dismissal under Section 15A-924(aN4). 

During the trial in the case sub judice, both defendants at- 
tempted to prove periods of time when either the prosecuting 
witness or the defendants were not at  defendant Oliver's trailer 
where the offenses were alleged to have occurred. Defendants 




























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































