NORTH CAROLINA
COURT OF APPEALS
REPORTS

VOLUME 95

15 AUGUST 1989

3 OCTOBER 1989

RALEIGH
1990




CITE THIS VOLUME
95 N.C. App.




TABLE OF CONTENTS

Judges of the Court of Appeals ...................... v
Superior Court Judges ............... ... ... ..., vi
District Court Judges .............. ... .. ... ... ...... ix
Attorney General ....... P xiii
District Attorneys ............ ... ... xiv
Public Defenders ............ ... ... .. ... XV
Table of Cases Reported ............................. xvi
Cases Reported Without Published Opinion ............ XX
General Statutes Cited and Construed ................ xxiii
Rules of Evidence Cited and Construed ....... REEREERS xxvi
Rules of Civil Procedure Cited and Construed ......... xxvi
U. 8. Constitution Cited and Construed ............... xxvii
N. C. Constitution Cited and Construed ............... xxvii
Rules of Appellate Procedure Cited and Construed .... xxvii
Opinions of the Court of Appeals ..................... 1-783
Rules for Court-Ordered Arbitration

in North Carolina ......... ... ... ... ... ... ... 787
Analytical Index ............. . ... ... . ... ... 805
Word and Phrase Index .............................. 841

iii







THE COURT OF APPEALS
OF
NORTH CAROLINA

Chief Judge
R. A. HEDRICK

Judges
GERALD ARNOLD JACK COZORT
HUGH A. WELLS ROBERT F. ORR
CLIFTON E. JOHNSON K. EDWARD GREENE
EUGENE H. PHILLIPS JOHN B. LEWIS, JR.
SIDNEY S. EAGLES, JR. ALLYSON K. DUNCAN*

SARAH PARKER
Retired Judges
FRANK M. PARKER CECIL J. HILL
EDWARD B. CLARK E. MAURICE BRASWELL
ROBERT M. MARTIN
Clerk
FRANCIS E. DAIL

ADMINISTRATIVE OFFICE OF THE COURTS
Director
FRANKLIN E. FREEMAN, JR.
Assistant Director

DaLras A. CAMERON, JR.

APPELLATE DIVISION REPORTER
RaLpH A. WHITE, JR.
ASSISTANT APPELLATE DIVISION REPORTER

H. JAMES HUTCHESON

*Appointed and sworn in 12 February 1990 to replace Charles L. Becton who
resigned 9 February 1990.



DISTRICT

10A-D

11
12A-C

13
14A-B

15A
15B
16A
16B

17A
17B

TRIAL JUDGES OF THE GENERAL
COURT OF JUSTICE

SUPERIOR COURT DIVISION

First Division
JUDGES

J. HERBERT SMALL
THOMAS S. WATTS
WiLLiaM C. GRIFFIN
Davip E. REmD, Jr.
Hexry L. STEvENns III
James R. STRICKLAND
NAPOLEON B. BAREFOOT
ERNEST B. FULLWOOD
RIcHARD B. ALLSBROOK
Cy A. GRANT

Leon H. HENDERSON, JR.
Frank R. Brown

G. K. BUTTERFIELD, JR.
JamEs D. LLEWELLYN
PauL MiCHAEL WRIGHT

Second Division

RoBerT H. HoBGOOD
HeEnry W. HIGHT, JR.
RoBERT L. FARMER
HEeENRY V. BARNETTE, JR.
DoNaLd W. STEPHENS
Howarp E. MANNING, JR.
GEORGE R. GREENE
WiLey F. BoweN
Darius B. HERRING, JR.
Covy E. BREWER, JR.

E. LYNN JOHNSON
GREGORY A. WEEKS
GiLes R. CLARK
ANTHONY M. BRANNON
J. MiLtoN READ, JR.
OrLANDO F. HUDSON, JR.
ALBERT LEON STANBACK, JE.
J. B. ALLEN, JR.

F. GORDON BATTLE

B. Crai¢ ELLIS

JOE FREEMAN BRITT
DEXTER BROOKS

Third Division
MEeLZER A. MORGAN, JR.
JaMEs M. Long

vi

ADDRESS

Elizabeth City
Elizabeth City
Williamston
Greenville
Morehead City
Kenansville
Jacksonville
Wilmington
Wilmington
Halifax
Windsor
Rocky Mount
Tarboro
Wilson
Kinston
Goldsboro

Louisburg
Henderson
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Dunn
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Elizabethtown
Durham
Durham
Durham
Durham
Burlington
Chapel Hill
Laurinburg
Lumberton
Pembroke

Wentworth
Pilot Mountain




DISTRICT
18A-E

19A
19B
19C
20A
20B
21A-D

22

23

24
25A
258
26A-C

27A
27B
29

30A
30B

JUDGES

W. DouGLAS ALBRIGHT
THOMAS W. ROSS
JoserH R. JOHN

W. STEVEN ALLEN, SR.
HowaRD R. GREESON, JR.
James C. Davis
RusseLL G. WALKER
THoMAS W. SEAY, JR.
F. FerzZER MILLS
WiLLiam H. HELMS
Jupson D. DERamus, Jr.
WiLLiaMm H. FREEMAN
JaMEs A. BeaTty, JR.
James B. BOOKER
PRESTON CORNELIUS
LESTER P. MARTIN, JR.
Jurws A. Roussgau, Jr.

Fourth Division

CuarLEs C. Lamm, JR.
CLAUDE S. SITTON
ForreST A. FERRELL
KENNETH A. GRIFFIN
RoBerT M. BURROUGHS
CHASE BOONE SAUNDERS
W. TERRY SHERRILL!
SHIRLEY L. FULTON
Sam A. WiLsoN IIT
RoBerT W. KIRBY
RoBERT E. GAINES
JOHN MuLL GARDNER
RoOBERT D. LEWIS

C. WALTER ALLEN
HoLLis M. OWENS, JR.
James U. Downs, JR.
JANET MARLENE HYATT

ADDRESS

Greensboro
Greensboro
Greensboro
Greensboro
High Point
Concord
Asheboro
Spencer
Wadesboro
Monroe
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Mooresville
Mocksville
North Wilkesboro

Boone
Morganton
Hickory
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Gastonia
Gastonia
Shelby
Asheville
Asheville
Rutherfordton
Franklin
Waynesville

SPECIAL JUDGES

I. BEVERLY LAKE, JR.
MarviN K. Gray
SaMUeEL T. CURRIN

Raleigh
Charlotte
Raleigh

EMERGENCY JUDGES

HeENRY A. McCKINNON, JR.
JouN R. FRIDAY

vii

Lumberton
Lincolnton




DISTRICT JUDGES ADDRESS

D. MARsH MCLELLAND Graham
EpwARD K. WASHINGTON High Point
L. BRADFORD TILLERY Wilmington
RoBeERT A. COLLIER, JR. Statesville
THOMAS H. LEE - Durham

1. Resigned 19 March 1990.
viii




DISTRICT

1

6A

6B

10

DISTRICT COURT DIVISION

JUDGES

JouN T. CHAFFIN (Chief)
GRAFTON G. BEAMAN

J. RICHARD PARKER
HaLLETT S. WaARD (Chief)
JaMeEs W. HARDISON
SAMUEL C. GRIMES

. E. BurT AYcock, JR. (Chief)

James E. Racan II1

JaMeEs E. MARTIN

H. HOorRTON ROUNTREE
WiLLIE LEe LumpkiN III
WiLToN R. DUKE, JR.
Davip A. LEECH

KENNETH W. TURNER (Chief)
STEPHEN M. WILLIAMSON
WiLLiaM M. CAMERON, JR.
WAYNE G. KIMBLE, JR.
LEONARD W. THAGARD
GILBERT H. BURNETT (Chief)
CHARLES E. RICE
JACQUELINE MORRIS-GOODSON
EvLtoN G. TUCKER

Joun W. Smrru II
NicHOLAS LoNG (Chief)
HaroLp P. McCoy, JR.
RoBerT E. WILLIFORD (Chief)
James D. Rippick III
GEORGE M. Brrrr (Chief)
ALLEN W. HARRELL
ALBERT S. THoMmaSs, JR.
QUENTIN T. SUMNER

SARAH F. PATTERSON

JouN PATRICK ExuM (Chief)
ArNoLD Q. JONES

KeENNETH R. ELLIS

RobNEY R. GOODMAN, JR.
JoserH E. SETZER, JR.
CLAUDE W. ALLEN, JR. (Chief)
CHARLES W. WILKINSON, JR.
J. LARRY SENTER

HerBerT W. LLOYD, JR.
GEORGE F. Bason (Chief)
STAFFORD G. BULLOCK
RusseLL G. SHERRILL III
L. W. PAYNE

ix

ADDRESS

Elizabeth City
Elizabeth City
Manteo
Washington
Williamston
Washington
Greenville
Oriental
Grifton
Greenville
Morehead City
Greenville
Greenville
Rose Hill
Kenansville
Jacksonville
Jacksonville
Clinton
Wilmington
Wrightsville Beach
Wilmington
Wilmington
Wilmington
Roanoke Rapids
Scotland Neck
Lewiston-Woodville
Como
Tarboro
Wilson

Wilson

Rocky Mount
Rocky Mount
Kinston
Goldsboro
Goldsboro
Kinston
Goldsboro
Oxford
Oxford
Franklinton
Henderson
Raleigh
Raleigh
Raleigh
Raleigh




DISTRICT

11

12

13

14

15A

15B

16A

16B

17A

17B

18

JUDGES

WiLLIAM A. CREECH

JovcE A. HAMILTON

FRED M. MORELOCK

JERRY W. LEONARD
DonaLp W. OVERBY

JaMEs R. FuLLwooD
WiLLIAM A. CHRISTIAN (Chief)
Epwarp H. McCoRMICK

0. HENRY WILLIS, JR.
TysoN Y. DoBsON, JR.
SAMUEL S. STEPHENSON
So. G. CHERRY (Chief)
ANNA ELizABETH KEEVER
JouN S. HAIR, Jr.

JameEs F. AMMONS, JR.
WiLLiaM C. GORE, JR. (Chief)
JERRY A. JOLLY

D. Jack Hooks, JR.

Davib G. WALL

KeNNETH C. Trrus (Chief)!
Davip Q. LABARRE
RICHARD CHANEY

CAROLYN D. JOHNSON
WiLLiaAM Y. MANSON
WiILLIAM S. HARRIS, JR. (Chief)
JameEs KENT WASHBURN
SPENCER B. ENNIS

STANLEY PEELE (Chief)
PaAtriciA HUNT

Lowry M. BETTS

WARREN L. PaTE (Chief)
WiLLiaM C. McILWAIN
CHARLES G. McLEAN (Chief)
HERBERT LEE RICHARDSON
GARY M. LOCKLEAR

RoserT F. FLoyD, JR.

J. STANLEY CARMICAL
PeTER M. McHuH (Chief)
RoBeErRT R. BLACKWELL
PaiLip W. ALLEN

JERRY CasH MARTIN (Chief)
CLARENCE W. CARTER

J. BRUuCE MorToN (Chief)
WiLLiaM L. Dalsy

EpMUND LOWE

SHERRY FOWLER ALLOWAY
LAWRENCE C. MCSWAIN

"ADDRESS

Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Sanford
Lillington
Dunn

" Smithfield

Angier
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Whiteville
Tabor City
Whiteville
Elizabethtown
Durham
Durham
Durham
Durham
Durham
Graham
Burlington
Burlington
Chapel Hill
Chapel Hill
Pittsboro
Raeford
Wagram
Lumberton
Lumberton
Pembroke
Fairmont
Lumberton
Wentworth
Yanceyville
Yanceyville
Mount Airy
King
Greensboro
Greensboro
High Point
Greensboro
Greensboro




DISTRICT

19A

19B

19C

20

21

22

23

24

25

26

JUDGES

WiLLIAM A. VADEM
TrOMAS G. FOSTER, JR.
JosepH E. TURNER
DonaLp L. Boone?

ApaM C. GRANT, JR. (Chief)
CLARENCE E. HORTON, JR.

WiLLiaM M. NEgLY (Chief)
Ricuarp M. ToOMES
VANCE B. LoNG

FRANK M. MoNTGOMERY (Chief)
RoserT M. Davis, SR.

DoNaLD R. HurFMAN (Chief)
Kennetd W. HONEYCUTT
RonaLD W. BURNS

MICHAEL EARLE BEALE
TanyA T. WALLACE

ABNER ALEXANDER (Chief)
JAMES A. HARRILL, JR.
ROBERT KAsSON KEIGER
RoLAND HARRIS HAYES
WIiLLIAM B. REINGOLD
LORETTA BIGGS
MARGARET L. SHARPE

RoBerT W. JounsoN (Chief)
SAMUEL ALLEN CATHEY
GEORGE THOMAS FULLER
KiMBERLY T. HARBINSON
WiLLiam G. IJAMES, JR.

SAMUEL L. OsBORNE (Chief)
EDGAR B. GREGORY
MicHAEL E. HELMS

RoBERT HOWARD LACEY (Chief)
RoY ALEXANDER LYERLY
CHARLES PHILIP GINN

L. OLivEr NoBLE, JRr. (Chief)
TimmoTHY S. KINCAID
RonaLD E. BOGLE
JONATHAN L. JONES

NANcY L. EINSTEIN

RoBErT E. HODGES

James E. LANNING (Chief)
L. STANLEY BROWN
WiLLiaM G. JONES
DAPHENE L. CANTRELL
WirLiaM H. SCARBOROUGH
REsA L. HARRIS

RoOBERT P. JOHNSTON
RICHARD ALEXANDER ELKINS
MARILYN R. BISSELL
RicHARD D. BONER

xi

ADDRESS

Greensboro
Greensboro
Greensboro
High Point
Concord

Kannapolis

Asheboro
Asheboro
Asheboro

Salisbury
Salisbury

Wadesboro
Monroe
Albemarle
Pinehurst
Rockingham
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Kernersville
Winston-Salem

Statesville
Statesville
Lexington
Taylorsville
Mocksville

Wilkesboro
Wilkesboro
Wilkesboro
Newland
Banner Elk
Boone
Hickory
Newton
Hickory
Valdese
Lenoir
Morganton
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte



DISTRICT

27A

27B

28

29

30

JUDGES

H. WiLLiam CONSTANGY, JR.
H. BRENT MCKNIGHT
LAWRENCE B. LANGSON (Chief)
TiMOTHY L. PATTI

HARLEY B. GASTON, JR.
CATHERINE C. STEVENS
DANIEL J. WALTON

GEORGE HAMRICK (Chief)
JAMES THoMAs Bowen III
J. KEATON FONVIELLE
EARL JusTicE FOWLER, JR. (Chief)
PETER L. Roba

ROBERT L. HARRELL

GaAry S. CasH

Loro GREENLEE (Chief)
THoMAas N. Hix

STEVEN F. FRANKS

RoBerT S. CILLEY

JouN J. Snow (Chief)
DANNY E. DaAvis

STEVEN J. BRYANT

ADDRESS

Charlotte
Charlotte
Gastonia
Gastonia
Belmont
Gastonia
Gastonia
Shelby
Lincolnton
Shelby
Arden
Asheville
Asheville
Asheville
Marion

Mill Spring
Hendersonville
Brevard
Murphy
Waynesville
Bryson City
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CASES
ARGUED AND DETERMINED IN THE

COURT OF APPEALS

OF

NORTH CAROLINA
AT

RALEIGH

IN RE THE ADOPTION OF DANIEL JAMES CLARK

No. 88215(C916
(Filed 15 August 1989)

1. Adoption § 2; Rules of Civil Procedure § 19— failure to join
putative father —no opportunity given to join putative father —
dismissal of adoption proceeding improper

Even if former N.C.G.S. § 48-5(c) provided no basis for
petitioners’ failure to name the putative father as a party
of record in an adoption proceeding, and even if the putative
father’s consent to the adoption was necessary, petitioners’
failure to join him at the time they filed their original adoption
petition did not authorize the trial court to dismiss the adop-
tion proceeding without first giving petitioners the opportuni-
ty to join the putative father within a reasonable time.

2. Adoption § 2— no determination of putative father’s rights—
determination not required—putative father’s consent not
required .

The trial court in an adoption proceeding erred in con-
cluding that there must be a valid determination of the paren-
tal rights of the putative father prior to the filing of the
adoption petition, that the Court of Appeals’ earlier opinion
which set aside the Termination Order rendered “the very
basis of the adoption proceeding . .. void,” and that the

1



2 IN THE COURT OF APPEALS

IN RE ADOPTION OF CLARK
[95 N.C. App. 1 (1989)]

putative father’s consent was necessary before the adoption
of the child could continue, since prior termination of the
putative father’s rights under N.C.G.S. Chapter TA was not
necessary if, under the applicable provisions of N.C.G.S. Chapter
48, his consent to the adoption was not necessary; the earlier
decision of the Court of Appeals did not *“void” the basis of
the adoption proceeding on the earlier termination proceeding,
but simply held that the Termination Order must be set aside
since the service on the putative father was void; and, pur-
suant to N.C.G.S. § 48-6(a}(3), the putative father’s consent
was unnecessary because he failed to take any steps before
the filing of the adoption petition to legitimate his child, the
putative father’s knowledge of the existence of his illegitimate
child being irrelevant to a proper analysis of the necessity
of his consent.

3. Adoption § 2; Rules of Civil Procedure § 15— putative father’s
failure to legitimate child—amendment of adoption petition
proper

Because Rule 15 of the N.C. Rules of Civil Procedure
applies to adoption proceedings, petitioners could properly
amend or supplement their petition for adoption with an af-
fidavit concerning the putative father’s failure to legitimate
his child, as required by N.C.G.S. § 4813, and respondent
was not prejudiced by the amendment where he did not see
the adoption petition until it had been supplemented with the
necessary affidavit.

Judge COZORT dissenting.

APPEAL by petitioners, Adoptive Parents and Family Services,
Ine. from Seay (Thomas W.), Judge. Order entered 16 May 1988
in Superior Court, FORSYTH County. Heard in the Court of Ap-
peals 16 March 1989.

Roy G. Hdll, Jr., for petitioner-appellants, Adoptive Parents
and Family Services, Inc.

Wilson, DeGraw & Johnson, by Daniel S. Johknson, for
respondent-appellee.

GREENE, Judge.

This appeal by petitioners Family Services, Inc. and the adop-
tive parents arises from the superior court’s order dismissing an
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adoption proceeding related to the adoption of Daniel James Clark.
The undisputed facts are that Stephanie Ann Clark and Christian
Paul Lampe dated each other from October 1982 through April
1983. During that time they had sexual relations without the use
of any contraceptives. Ms. Clark terminated the relationship with
Mr. Lampe in April 1983 but did not tell Mr. Lampe she was
pregnant. On 25 August 1983, Ms. Clark gave birth to the child,
Daniel. On 31 August 1983, Ms. Clark released all of her rights
in the child to Family Services and consented to the child’s adop-
tion. Ms. Clark never informed Mr. Lampe that she had given
birth to the child nor that she had consented to the child’s adoption;
however, before she released her rights in the child to Family
Services in August 1983, Ms. Clark told a Family Services employee
the name of the child’s father was Christian Paul Lampe whom
she believed lived in Winston-Salem, North Carolina.

Family Services petitioned to terminate Mr. Lampe’s parental
rights based on Mr. Lampe’s failure to take steps to legitimate
the child under Section 7A-289.82(6). Cf. N.C.G.S. Sec. 7A-289.32(6)
(1984) (may terminate putative father’s rights if fails to legitimate
or support child before termination petition filed). Family Services
purportedly attempted to serve Mr. Lampe by publication under
Rule 4. On 18 January 1984, the trial court entered an order ter-
minating Mr. Lampe’s rights under Section 7A-289.32(6) based on
his failure to take steps to legitimate the child before the filing
of the termination petition. On 16 February 1984, the adoptive
parents filed a petition to adopt the child accompanied by a copy
of the order terminating Mr. Lampe’s parental rights (the “Ter-
mination Order”). The clerk entered his interlocutory adoption decree
on 17 April 1984.

In March 1984, Family Services wrote Mr. Lampe requesting
information about his background in order to assist the minor child.
Upon receipt of that letter, Mr. Lampe immediately contacted Fami-
ly Services and learned for the first time that Ms. Clark had given
birth to their child and that she had released her parental rights.
On 2 May 1984, Mr. Lampe moved to set aside the Termination
Order on the ground that his service by publication was invalid
because Family Services failed to exercise due diligence in attempt-
ing to locate him. On 4 May 1984, Mr. Lampe filed a special pro-
ceeding in superior court to legitimate his child. In June 1984,
the district court set aside the termination order. On 16 July 1985,
this court rendered its decision affirming the order of the district




4 IN THE COURT OF APPEALS

IN RE ADOPTION OF CLARK
[95 N.C. App. 1 (1989)]

court vacating the Termination Order based on Family Services’s
failure to exercise due diligence in attempting to serve Mr. Lampe
with the petition. In re Clark, 76 N.C. App. 83, 332 S.E.2d 196,
disc. rev. denied, 314 N.C. 665, 335 S.E.2d 322 (1985). Family Serv-
ices voluntarily dismissed its petition to terminate Mr. Lampe’s
parental rights under Chapter TA and petitioners instead pursued
the adoption proceedings commenced under Chapter 48.

On 4 February 1986, the Clerk of Superior Court served Mr.
Lampe with notice of a hearing (the “Consent Hearing”) to deter-
mine whether or not his consent was necessary to the proposed
adoption of Daniel James Clark. After hearing evidence, the Clerk
concluded that Mr. Lampe’s consent was not necessary since he
had failed to take any steps to legitimate or support the child
before petitioners filed the adoption petition on 16 February 1984.
Mr. Lampe appealed to the superior court which reversed the clerk,
made various new findings, and concluded Mr. Lampe’s consent
was necessary before the adoption could continue. The superior
court therefore dismissed the adoption petition without prejudice
to its refiling. Petitioners appealed.

The issues presented for review are: I) Whether the trial court
erroneously dismissed the adoption proceeding based on petitioners’
failure to join the putative father at the time the original adoption
petition was filed; II) whether the putative father’s consent to
adoption was necessary under Section 48-6(a)(3); and III) whether
the trial court erroneously dismissed the proceedings based on
petitioners’ initial failure to file an affidavit under Section 48-13
that the putative father’s consent was not necessary under Section
48-6(a)(3).

I

[1] One basis for the trial court’s dismissal was its finding that
Mr. Lampe was not named as a party in the adoption petition
filed 18 February 1984. Mr. Lampe was apparently not served
in the adoption proceeding until he received notice of the Consent
Hearing in February 1986. Section 48-T(a) states that, “except as
provided in G.S. 48-5, 48-6 or Article 24B of Chapter 7A, and if
they are living and have not released all rights to the child and
consented generally to adoption as provided in G.S. 48-9, the parents
or surviving parent or guardian of the person of the child must
be a party or parties of record to the proceeding and must give
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written consent to adoption . . .” N.C.G.S. Sec. 48-7(a) (1984). Sec-
tion 48-5(a) states that, “The court shall be authorized to determine
whether the parent or parents of a child shall be necessary parties
to any proceeding under this Chapter, and whether the consent
of such parent or parents shall be required in accordance with
G.S. 486 and 48-7.” N.C.G.S. Sec. 48-5(a) (1984).

Since they filed the Termination Order with the original adop-
tion petition, petitioners apparently believed Mr. Lampe was not
a necessary party nor was his consent needed based on former
Section 48-5(c), which stated in part, “In all cases where a district
court has entered an order pursuant to . . . Article 24B of Chapter
TA terminating the parental rights with respect to a child ad-
judicated to be neglected or dependent, the parent whose parental
rights with respect to such child may have been terminated shall
not be a necessary party to any proceeding under this Chapter
nor shall the consent of such parent or parents be required.” N.C.G.S.
Sec. 48-5{c) (1984) (emphasis added). Section 48-5(c) was amended
in 1985 to provide that a parent whose parental rights were ter-
minated for any reason under Article 24B of Chapter 7A is not
a necessary party nor shall his or her consent be necessary to
an adoption proceeding. N.C.G.S. Sec. 48-5(c) (1988 Cum. Supp.).
However, the child in this case was never adjudicated neglected
or dependent as required under the version of Section 48-5(c) effec-
tive at the time the original adoption petition was filed. Therefore,
former Section 48-5(c) provided no basis for petitioners’ failure to
name Mr. Lampe as a party of record under Section 48-7(a).

However, even assuming Mr. Lampe’s consent to this adoption
was necessary, petitioners’ failure to join Mr. Lampe at the time
they filed their original adoption petition did not authorize the
trial court to dismiss the adoption proceeding without first giving
petitioners the opportunity to join Mr. Lampe within a reasonable
time:

Where . . . a fatal defect of the parties is disclosed, the
court should refuse to deal with the merits of the case until
the absent parties are brought into the action, and in the
absence of a proper motion by a competent person, the defect
should be corrected by ex mero motu ruling of the
court . . . Absence of necessary parties does not merit a non-
suit. Instead, the court should order a continuance so as to
provide a reasonable time for them to be brought in and plead.

















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































