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CASES 

ARGUED AND DETERMINED IN THE 

COURT OF APPEALS 

KWAN-SA YOU, PLAINTIFF V. CHARLES R. ROE, SAMUEL L. KATZ, DOROTHY 
A. BYRD, CORINNE A. HOUPT, JEFFREY L. HOUPT, ALAN STOUDEMIRE 
AND DUKE UNIVERSITY, DEFENDANTS 

No. 8914SC316 

(Filed 16 January 1990) 

1. Appeal and Error 8 6.2 (NCI3d) - partial summary judgment- 
substantial right affected - appealable 

Entry of summary judgment on all but three of plaintiff's 
claims in an action arising from the termination of his employ- 
ment and his involuntary commitment affected a substantial 
right and the orders were therefore appealable prior to  the 
final adjudication of the remaining claims. 

Am Jur Zd, Appeal and Error 8 104. 

2. Appeal and Error 8 6.2 (NCI3dl- discovery orders - interlocu- 
tory 

Orders regarding discovery were interlocutory, plaintiff 
conceded that appropriate notice had not been given and that  
the  issues were not ripe for appeal, and their merits were 
not discussed by the Court of Appeals. 

Am Jur 2d, Appeal and Error 98 79, 80. 
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3. Contracts § 27.2 (NCI3d) - termination of employment - breach 
of contract - summary judgment for defendant proper 

Summary judgment was properly granted in favor of de- 
fendant Duke University on plaintiff's breach of contract claim 
arising from the denial of his access t o  laboratory space in 
a specific building where laboratory space in a specific area 
was not a term of plaintiff's contract. 

Am J u r  2d, Master and Servant $9 27, 43, 49. 

4. Contracts § 34 (NCI3d) - termination of employment - malicious 
interference with contract - summary judgment for defendant 
proper 

Summary judgment was properly granted in favor of de- 
fendant Roe on a claim for malicious interference with contract 
arising from the termination of plaintiff's employment where 
plaintiff was an assistant professor of pediatrics in the  Pediatric 
Metabolism Laboratory a t  Duke University; defendant Roe, 
as director of the Pediatric Metabolism Laboratory, recom- 
mended that plaintiff be terminated; and, although the record 
is replete with allegations of defendant Roe's motives, there 
is no evidence that defendant's actions were outside the scope 
of his authority as Director of the Pediatric Metabolism 
Laboratory and therefore were not legally malicious. 

Am J u r  2d, Master and Servant 96 27, 43, 49. 

5. Libel and Slander 8 16 (NCI3dl- termination of employment - 
allegations of moral turpitude-summary judgment for 
defendants 

Summary judgment was properly granted for defendants 
in a slander action arising from the termination of plaintiff's 
employment and from his involuntary commitment where the 
record showed that the statements made by defendants were 
true. 

Am Jur 2d, Libel and Slander 99 201,266,279,322,323,398. 

6. Libel and Slander 9 16 (NCI3d)- employment termination 
letter - libel - qualified privilege - good faith 

Summary judgment should not have been granted for de- 
fendant Roe on a claim for libel per se  arising from the termina- 
tion of plaintiff's employment where plaintiff raised genuine 
issues of fact regarding the defense of qualified privilege and 
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defendant's good faith. A statement libelous per se raises the 
presumption of malice, which may be rebutted by qualified 
privilege; plaintiff must then prove actual malice, which may 
be proven by evidence of ill-will or personal hostility, or by 
showing that declarant published the defamatory statement 
with knowledge that  it was false, with reckless disregard for 
the t ruth or with a high degree of awareness of its probable 
falsity. The evidence here was sufficient to  raise a genuine 
issue of material fact as  to  whether defendant Roe's statements 
were made without good faith or probable cause and therefore 
constituted actual malice. 

Am Jur 2d, Libel and Slander 68 201,266,279,322,323,398. 

7. Libel and Slander 8 16 (NCI3d)- employment termination 
letter - liability of university under respondeat superior - 
summary judgment for defendant-improper 

Summary judgment should not have been granted for de- 
fendant Duke University in a libel action arising from an em- 
ployment termination letter where plaintiff alleged that  Duke 
University was responsible under the theory of respondeat 
superior. There was an issue of fact as to  whether the author 
of the letter, defendant Roe, was acting in furtherance of Duke 
University and for purposes of accomplishing the duties of 
his employment when he wrote the termination letter. 

Am Jur 2d, Libel and Slander 89 201,266,279,322,323,398. 

8. Rules of Civil Procedure 8 15 (NCI3d)- medical malpractice 
against hospital - amendment of complaint - relation back 

The trial court erred by granting summary judgment in 
favor of defendant Duke University on the ground of the statute 
of limitations on a claim for medical malpractice arising from 
plaintiff's involuntary commitment where plaintiff had filed 
an amended complaint, there were no contradictory allegations 
in the amended complaint, and the allegations in the amended 
complaint were based on the same transaction or occurrence 
(defendant's involuntary commitment of plaintiff) as the original 
complaint. N.C.G.S. § 1A-1, Rule 15(c). 

Am Jur 2d, Hospitals and Asylums 8 38; Pleadings 88 320, 
337. 
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9. False Imprisonment § 2.1 (NCI3d) - involuntary commitment - 
false imprisonment - summary judgment for Duke University 
improper 

The trial court erred by granting summary judgment in 
favor of Duke University on the issue of false imprisonment 
arising from plaintiff's involuntary commitment where Duke 
University admitted that its security officers, acting in the 
course and scope of their employment, escorted plaintiff to  
Meyer Ward, the psychiatric wing of Duke University Hospital, 
plaintiff asserted that he went against his will, and there was 
evidence that no magistrate had signed a commitment order. 
There was a genuine issue of material fact as  to  whether 
plaintiff was falsely imprisoned by the acts of the officers. 

Am Jur 2d, False Imprisonment $0 10, 51, 56, 130. 

10. Malicious Prosecution 0 13.2 (NCI3d)- involuntary commit- 
ment - probable cause - summary judgment for defendant 
proper 

Summary judgment was properly granted for defendant 
Stoudemire on a malicious prosecution claim arising from plain- 
tiff's involuntary commitment where defendant Stoudemire ex- 
ercised his professional judgment in executing the petition 
for commitment based on the information brought to  his atten- 
tion by other defendants in this case and his perceptions of 
plaintiff after two interviews. There were no facts to support 
plaintiff's claim that Dr. Stoudemire acted without probable 
cause. 

Am Jur 2d, Malicious Prosecution 00 71, 72. 

11. Process § 19 (NCI3d)- abuse of process-involuntary commit- 
ment-summary judgment for defendant proper 

The trial court properly granted summary judgment for 
defendant Dr. Stoudemire in a claim for abuse of process aris- 
ing from plaintiff's involuntary commitment where plaintiff 
failed to raise an issue of fact regarding ulterior motive or 
an act in the use of process that  would be the basis of a claim. 

Am Jur 2d, Abuse of Process $0 4, 12, 22. 

Judge GREENE concurs in the result. 
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APPEAL by plaintiff from orders entered 30 November 1984 
by Judge Thomas H. Lee, 5 February 1986 by Judge D. B. Herring, 
Jr., 21 September 1988 by Judge Anthony M. Brannon, and 20 
September 1988 and 11 October 1988 by Judge Henry W. Hight, 
Jr., in DURHAM County Superior Court. Heard in the Court of 
Appeals 13 October 1989. 

This is an action in tor t  arising out of plaintiff's termination 
from employment and his involuntary commitment. The following 
facts do not appear to be disputed. In 1977 plaintiff began working 
as  assistant professor of pediatrics in the Pediatric Metabolism 
Laboratory a t  Duke University. Plaintiff had been hired for the 
position by Dr. Charles R. Roe, director of the laboratory and 
one of the defendants here. On 24 May 1982 defendant Roe sent 
a letter to  plaintiff purporting to  dismiss him as of 1 April 1983; 
a copy of this letter was sent to Dr. Katz, Chairman of the Depart- 
ment of Pediatrics. Pursuant to an administrative appeal plaintiff's 
employment was extended until 1 October 1983. 

Plaintiff alleges that in the interim several meetings and discus- 
sions about plaintiff took place with and among the various de- 
fendants. On 3 September 1982 plaintiff met with Dr. Roe to discuss 
the letter of termination. Defendant Byrd, Administrative Assist- 
ant  to the Division of Pediatric Metabolism, was also in attendance 
and took the minutes of the 3 September 1982 meeting. During 
the meeting Dr. Roe accused plaintiff of failing to  divulge certain 
reagent recipes used in the laboratory. Plaintiff denied these allega- 
tions. Dr. Roe informed plaintiff that  if he did not comply with 
the request to  turn over these recipes and train technical personnel 
to  make the reagents by 7 September 1982 plaintiff's privileges 
in the Pediatric Metabolism Laboratory would be terminated. 

On 23 September 1982 plaintiff met with Dr. Roe and Robert 
Metcalf, an administrator of Duke University. This meeting was 
to  "explore the options available to  Dr. You." Ms. Byrd took the 
minutes of this meeting also. I t  is apparent from the record that 
plaintiff had been offered laboratory space by a Dr. Clark and 
that  during this meeting plaintiff refused to say whether he would 
accept the offer. Dr. Roe was adamant that  plaintiff would not 
be allowed to  use laboratory space and facilities in the Pediatric 
Metabolism Laboratory. However, he allowed plaintiff to remain 
on the premises through 29 September 1982 when plaintiff was 
scheduled to meet with Dr. Katz. 
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Plaintiff alleges that  a t  approximately 1:00 p.m. on 30 September 
1982 he arrived a t  his office and found a locksmith changing the  
locks on his office door as  well as the  other doors in the  laboratory. 
Later that  afternoon Dr. Katz told plaintiff to  remove his materials 
from his office. Plaintiff also alleges that  on or  about 28 October 
1982 Dr. Katz wrote plaintiff a letter informing him that  he no 
longer had any duties in or access to  the  Pediatric Metabolism 
Laboratory. 

Plaintiff also alleges that  on or about 30 September 1982 
defendants Roe, Katz, Byrd, Corinne Houpt, Jeffrey Houpt and 
Stoudemire made false and slanderous statements concerning plain- 
tiff's mental condition. Plaintiff alleges that  these statements were 
all "maliciously or willfully, wantonly and recklessly made." Plain- 
tiff alleges he was involuntarily committed as  a result of these 
statements and that his professional reputation was damaged. Plain- 
tiff also asserted claims for breach of employment contract, conver- 
sion of personal property, civil conspiracy, false imprisonment, 
negligence and intentional infliction of emotional distress. Plaintiff 
sued Dr. Stoudemire for negligent and intentional abuse of the  
commitment process and for medical malpractice. Plaintiff amended 
his complaint t o  allege that  he was falsely imprisoned by Duke 
when university security officers escorted him to  the psychiatric 
ward of Duke University Hospital. Plaintiff also alleged that  he 
was held in the psychiatric ward beyond the period allowed by 
s tatute  and in violation of statutory safeguards. Plaintiff's claims 
against Duke University are  based on respondeat superior. 

At various times throughout pretrial discovery, plaintiff re- 
quested certain information that  defendants asserted was protected 
by the attorney-client privilege. Plaintiff's various motions to  com- 
pel discovery of this information were denied by the  trial court 
(orders filed 5 July 1984, 30 November 1984 and 5 February 1986). 
The trial court entered summary judgment in favor of defendants 
Roe, Katz, C. Houpt, J. Houpt and Byrd on all claims and in favor 
of Duke University on all claims except false imprisonment and 
medical malpractice (order filed 20 September 1988). The trial court 
also entered summary judgment in favor of Duke University on 
medical malpractice, false imprisonment and violation of Art. 5A, 
Ch. 122 (recodified as Ch. 122C, part  7)  (order filed 21 September 
1988). Later  the trial court granted summary judgment in favor 
of defendant Stoudemire on all claims except medical malpractice, 
false imprisonment and violation of Art .  5A, Ch. 122 (order filed 
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11 October 1988). These latter claims against Dr. Stoudemire are 
the only claims remaining. Plaintiff appeals from the above orders. 

Grover C. McCain, Jr. and Phyllis Moore for plaintiff-appellant. 

Moore & V a n  Allen, b y  N. A. Ciompi, Charles R. Holton and 
Barry L. Creech, for defendants-appellees, Roe, Katz,  Byrd,  
C. Houpt, J. Houpt,  and Duke University. 

Patterson, Dilthey, Clay, Cranfill, Sumner & Hartxog, by  Alene 
M. Mercer and Susan K. Burkhart,  for defendant-appellee 
Stoudemire.  

EAGLES, Judge. 

[I] Where a motion for summary judgment is granted, the critical 
questions for determination on appeal are  whether, on the basis 
of materials presented to  the trial court, there is a genuine issue 
of material fact and whether the movant is entitled to  judgment 
as a matter of law. Oliver v. Roberts ,  49 N.C. App. 311, 271 S.E.2d 
399 (19801, cert. denied, 276 S.E.2d 283 (1981). Here the trial court 
entered summary judgment on all of plaintiff's claims against all 
defendants except medical malpractice, false imprisonment and viola- 
tion of Art .  5A, Ch. 122 (recodified as Ch. 122C, part 7) against 
Dr. Stoudemire. I t  is well recognized that  an appeal normally does 
not lie from an interlocutory order. Veaxey v. Durham, 231 N.C. 
357, 57 S.E.2d 377 (1950). An interlocutory order is an order made 
during the pendency of the case which adjudicates the rights and 
liabilities of fewer than all the parties, or adjudicates fewer than 
all claims in the action. Id. a t  362, 57 S.E.2d a t  381. However, 
where "partial summary judgment is final as to  the matters ad- 
judicated therein, or if i t  affects a substantial right, it is immediate- 
ly appealable." Beck v.  American Bankers Life Assurance Go., 36 
N.C. App. 218, 220, 243 S.E.2d 414, 416 (1978). Entry of summary 
judgment against plaintiff on all of his claims except the three 
listed above affects a substantial right of plaintiff. The orders are  
therefore appealable prior to  final adjudication of the remaining 
claims. 

After careful consideration of the record on appeal and plain- 
tiff's arguments, we affirm the trial courts' orders granting sum- 
mary judgment on the  issues of breach of contract, malicious 
interference with contract, slander, malicious prosecution and abuse 
of process in favor of defendants. However, we vacate the trial 
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courts' orders on the issues of libel, medical malpractice by Duke 
University and false imprisonment and remand the case for further 
proceedings. 

I. Discovery Orders. 

[2] Plaintiff's first two assignments of error relate to  the denial 
of his motions to  compel discovery. Plaintiff concedes in his brief 
that  orders regarding discovery are interlocutory and "appropriate 
notice has not been given." Therefore, plaintiff asserts that  these 
two assignments of error are not ripe for appeal. We decline t o  
discuss their merits. 

11. Breach of Contract, Malicious Interference 
with Contract, Defamation and Conspiracy. 

Plaintiff argues that  the trial court erred in granting partial 
summary judgment on the issues of breach of contract, malicious 
interference with contract and defamation. Plaintiff has abandoned 
his claim for civil conspiracy. 

A. Breach of Contract. 

[3] Plaintiff alleges that  he was denied access to  laboratory space 
for one year during his employment and he asserts that  access 
to  laboratory space was part of his employment contract with Duke 
University. Duke asserts that  the record shows plaintiff was offered 
alternative laboratory space but plaintiff refused the offer. Plaintiff 
relies on Dr. Katz's letter of appointment (addressed to  the Dean 
of Medical and Allied Health Education, not plaintiff) which states 
that: 

Dr. You will work on a full time 12 month basis and will 
be entitled to the fringe benefits described in the faculty package 
for those a t  his rank. His office and laboratory space will 
be located in Dr. Roe's area on the second floor of the Bell 
Building. 

Plaintiff asserts that  laboratory space in this specific building and 
area was a term of his employment contract. We cannot agree 
and therefore we find that,  on this record, laboratory space in 
a specific area was not a term of plaintiff's contract. The trial 
court correctly granted summary judgment in favor of Duke Univer- 
sity on plaintiff's breach of contract claim. 






































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































