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CASES

ARGUED AND DETERMINED IN THE

SUPREME COURT

OF

NoORTH CAROLINA
AT

RALEIGH

FALL TERM 1978

IN THE MATTER OF THE ORDINANCE OF ANNEXATION NO. 19774

No. 7

(Filed 28 November 1978)

1. Municipal Corporations § 2.4— challenge to annexation ordinance —burden of
proof
The party challenging an annexation ordinance has the burden of showing
error by competent and substantial evidence.

2. Municipal Corporations § 2.6 — annexation of air base —provision of services if
federal government ceased to do so
In an action to invalidate a city ordinance annexing Seymour Johnson Air
Force Base containing 3157 acres and a subdivision containing 59.25 acres, the
evidence was sufficient to support the trial court’s findings that respondent city
could provide police protection, fire protection, garbage collection service and
street maintenance for the annexed areas in the event the federal government
ceased to provide such services to the air base, and that the city had sufficient
monies to do so where the city manager testified that the city could provide police
protection for the air base from several sources of revenue, and that the city
could also provide fire protection to the air base although it would mean a
diminished level of services throughout the city; the city finance officer testified
that in his opinion the city could provide all municipal services to the air base
should the federal government terminate those services, and that the city was in
relatively sound financial condition, having some fifty sources of revenue which it
could use for all city purposes; and the record shows that for the first year follow-
ing annexation the increased cost to the city would be only $2,053 while the in-
creased revenue would be $230,624, and that the city had previously extended
major trunk water mains and sewage lines to the boundaries of the air base prop-
erty.
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3. Municipal Corporations § 2.6 — annexation —revenues to provide services

In this action to invalidate a city ordinance annexing Seymour Johnson
Air Force Base containing 3157 acres and a subdivision containing 59.25 acres,
the evidence was sufficient to support the court’s finding that respondent city
had sufficient revenues to provide all required services in substantially the
same manner as such services were provided within the rest of the city prior
to annexation where there was clear evidence that the city was able to provide
comparable services to the 59.25 acre area; there was evidence that the federal
government would continue to render police and fire protection and water,
sewer and street maintenance service on the air base that was comparable to
that rendered by the city in other parts of the city; and there was evidence
that the city was financially able to render services on the air base in the
event the federal government should cease doing so.

4. Municipal Corporations § 2.2— annexation —development for urban pur-
poses — population —consideration of military personnel

In determining whether an area to be annexed had a total resident
population of two persons per acre and thus was developed for urban purposes
within the meaning of G.S. 160A-48, a person was properly counted as a mem-
ber of the total resident population if such person would have been counted as
an inhabitant of the proposed area of annexation under rules governing the
last preceding decennial census. Therefore, military personnel living on the air
force base in the area to be annexed were properly counted in determining the
population estimate required by G.S. 160A-48, since persons living on military
bases as members of the armed forces were counted in the 1970 census as
residents of the states, counties, and minor civil divisions in which their in-
stallations were located.

5. Trial § 6— extent of stipulation—intent and circumstances of parties

In determining the extent of a stipulation, the intent of the parties and
their circumstances at the time the stipulation was signed must be examined
to ensure that the language of the stipulation will not be construed to effect an
admission of a fact which was intended to be controverted.

6. Municipal Corporations § 2.6 — annexalion of air base —duplication of services
not required —contingent budgeting not required

In annexing an area which incluc2d an air force base, there was no re-
quirement that the city duplicate services provided on the base by the federal
government, and the city was not required to have funds budgeted to provide
municipal services to the base in the event that the federal government ceased
providing those services.

7. Municipal Corporations § 2— authority to annex federal property

An air force base owned by the federal government was subject to annex-
ation by a city where the annexation did not interfere with federal jurisdiction
and was not for the sole purpose of generating revenue.

8. Municipal Corporations § 2— annexation of air base—no local taxation of
military personnel —no unconstitutional classes

The annexation of Seymour Johnson Air Force Base by the City of
Goldsboro did not create unconstitutional tax classes because Congress has ex-
empted military personnel from local taxation.
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APPEAL by petitioner Charles Dail pursuant to G.S.
160A-50(h) from Canaday, J., October 17, 1977 Civil Session,
WAYNE Superior Court.

The judgment from which petitioner appeals affirms action of
the Board of Aldermen of the City of Goldsboro, North Carolina,
annexing certain territory to said city. The amended judgment
contains findings of fact, conclusions of law and adjudication set
forth in pertintent part as follows:

FINDINGS OF FACT

1. On December 7, 1976, the Board of Aldermen of the City
of Goldsboro passed a resolution, Resolution No. 1976-221, stating
its intent to consider the annexation of property known as the
Seymour Johnson Air Force Base owned by the United States of
America which contains 3157 acres and portions of the Emmett
Reeves Subdivision containing 59.25 acres, which areas were fully
and accurately described in said Resolution. . . .

2. On December 20, 1976, the Board of Aldermen of the City
of Goldsboro at a regular meeting heard from opponents to said
annexation. At said meeting, a report prepared by the Depart-
ment of Planning of the City of Goldshoro, in accordance with
G.S. 160A-47, in connection with the proposed annexation of the
Seymour Johnson Air Force Base area was presented to the
Board of Aldermen. . ..

3. The Petitioners and the Respondent stipulated and agreed
that, prior to the adoption of the Ordinance of Annexation, the
City of Goldsboro, published the notice of public hearing as re-
quired by G.S. 160A-49, and no question is raised as to said
publication.

4. The Petitioners and the Respondent have stipulated and
agreed that, prior to the adoption of the Ordinance of Annexation,
the City of Goldsboro prepared the report required by G.S.
160A-47, and said official body duly approved the same as re-
quired by G.S. 160A-49(c), and no question is raised as to the pro-
cedural steps leading to the adoption of said report.

5. On January 17, 1977, a public hearing, as required by G.S.
160A-49, was held at the regular meeting of the Board of
Aldermen of the City of Goldsboro. At said meeting, the Director
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of Planning of the City of Goldsboro presented an explanation of
the report required by G.S. 160A-47. At said public hearing, all in-
terested persons were given an opportunity to be heard, including
residents and property owners of the City, residents and proper-
ty owners of the area proposed to be annexed, and residents and
property owners of the area lying outside of the City and outside
of the area proposed to be annexed. The Petitioners, through
their attorney, spoke in opposition to said proposed annexation.

6. On February 7, 1977, at a regular meeting of the Board of
Aldermen of the City of Goldsboro, the Board of Aldermen of the
City of Goldsboro duly adopted an Ordinance of Annexation, Or-
dinance No. 1977-4, which fully complies with all requirements of
G.S. 160A-49(e). That under said Ordinance, the effective date of
said annexation was February 7, 1977.

7. The Petitioners and the Respondent have stipulated and
agreed that there is no dispute as to the metes and bounds
description of the area to be annexed as contained in the map
prepared by the City of Goldsboro or in the metes and bounds
description as set forth in the Ordinance of Annexation. That the
area annexed by the Ordinance of Annexation contains 3216.25
acres, including 59.25 acres which is privately owned and which
lies between Seymour Johnson Air Force Base and the bound-
aries of the City of Goldsboro as they existed prior to February 7,
1977. That 3157 acres of the area annexed embraces Seymour
Johnson Air Force Base and is owned by the United States of
America.

8. The 3157 acres constituting the area known as Seymour
Johnson Air Force Base is a military base owned by the United
States of America, and said area adjoined the City of Goldsboro
prior to February 7, 1977. Seymour Johnson Air Force Base is the
headquarters of the Fourth Combat Support Group —Tactical Air
Command and the 68th Bombardment Wing. On February 7, 1977,
there were located in the 3157 acre area known as Seymour
Johnson Air Force Base 1,000 housing structures and an
estimated 8,827 persons who resided within said area. These per-
sons were either military personnel or dependents of military
personnel. Military personnel are subject to military orders as
prescribed by the United States Air Force.
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9. On or about Feburary 7, 1977, there was located within
the 59.25 acre tract seven housing structures and an estimated 25
persons.

10. The Petitioner, Charles E. Dail, is a citizen and resident
of the City of Goldsboro, and resides within a portion of the area
annexed. Said Petitioner resides within the 59.25 acre tract and
owns a house and lot at 807 South Randolph Street. He is a per-
son owning property within the meaning of G.S. 160A-50. Since
the passage of the Ordinance of Annexation on February 7, 1977,
the real and personal property of Charles E. Dail at 807 South
Randolph Street, Goldsboro, North Carolina, has been subject to
all debts, laws, ordinances and regulations of the City of
Goldsboro.

11. In apt time as provided for in G.S. 160A-50 the Peti-
tioners, Charles E. Dail and Hans A. Staps, filed a petition for
review and served copies of the same upon the City of Goldsboro
by registered mail, return receipt requested.

12. The United States of America, the owner of said 3157
acres, did not petition the Court under G.S. 160A-50 to review
this annexation and has not questioned its validity or protested
said annexation.

13. The Petitioners, Charles E. Dail and Hans A. Staps,
through counsel and in open court, in addition to the written
stipulations, stipulate and agree that the City of Goldsboro has
followed the statutory procedures within the meaning of G.S.
160A-50(f)(1) and that no objections are raised in this regard.

14. The City of Goldsboro, within the time required by law,
transmitted to the Superior Court a transeript of that portion of
the City’s Minute Book in which the procedure for annexation had
been set out and a copy of the report setting forth the plans for
extending services to the annexed area as required by G.S.
160A-47. The report of the proceeding so certified was admitted
as evidence and duly considered by the Court as a part of the
record.

15. The evidence showed plans to provide services to the
area annexed within the meaning of the statutory requirements:

(a) The maps of the municipality and the area to be annexed
were introduced showing the present and proposed boundaries of
the municipality and the present major trunk water mains and
sewers interceptors and outfall and extensions thereof. Further,
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said maps showed the general land use patterns in the area to be
annexed.

(b) The City of Goldsboro extended police protection to the
area to be annexed on the date of annexation on substantially the
same basis and in the same manner as such services are provided
within the rest of the municipality prior to annexation. The City
of Goldsboro has concurrent jurisdiction with the United States of
America within the 3157 acre tract owned by the United States of
America. The City of Goldsboro exercises its criminal jurisdiction
over civilian personnel for violation of criminal laws committed
within the 3157 acre tract, but it has no jurisdiction over the
military personnel located thereon. The City of Goldsboro has
employed five (5) additional police officers, and since February 7,
1977, it has provided police protecton to the 59.25 acre tract and
the 3157 acre tract. That in the event the United States of
America shall cease to provide police protection, the City of
Goldsboro would provide said service provided it had the jurisdic-
tion to act accordingly. The City of Goldsboro has sufficient
monies to provide and finance said service.

(¢) The City of Goldsboro extended fire protection to the area
to be annexed and has provided said protection since February 7,
1977, on substantially the same basis and in the same manner as
such services are provided within the rest of the municipality
prior to annexation. That the United States Government main-
tains its own fire department on Seymour Johnson Air Force
Base, and the City of Goldsboro has a mutual aid agreement with
Seymour Johnson Air Force Base. That for military and security
reasons, the United States of America has not called upon the
City of Goldsboro to provide fire protection in the 3157 acre tract.
In the event the United States of America shall cease to provide
fire protection on Seymour Johnson Air Force Base, then the City
of Goldsboro would provide this service. The City of Goldsboro
has sufficient monies to provide and finance said service.

(d) The City of Goldsboro extended garbage collection to the
area to be annexed on the date of annexation on substantially the
same basis and in the same manner as such services are provided
within the rest of the municipality prior to annexation. Since
February 7, 1977, garbage coilection has been provided in the
59.25 acre tract by the City of Goldsboro. The United States of
America has provided its own garbage collection service on
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Seymour Johnson Air Force Base and has not requested the City
of Goldsboro to provide said service. That in the event the United
States of America shall cease to provide said service, then the
City of Goldsboro would provide this service. The City of
Goldsboro has sufficient monies to provide and finance said ser-
vice.

{e) The City of Goldsboro is providing street maintenance to
the area to be annexed and has provided said service since the
date of annexation on substantially the same basis as that provid-
ed within the rest of the municipality. In said 59.25 acre tract
there are several unpaved streets which the City of Goldsboro
has repaired and has maintained on substantially the same basis
as it has maintained other streets within the City of Goldsboro.
Prior to February 7, 1977, Randolph Street was impassable, and
the City of Goldsboro has repaired said street since February 7,
1977. All of the streets in the 3157 acre tract owned by the
United States of America are private ways and have not been
dedicated as public streets and as such are not maintained by the
City of Goldsboro. In the event the United States of America
dedicated said streets to public use, then the City of Goldsboro
would maintain said streets on the same basis as other streets
within the City of Goldsboro. The City of Goldsboro has sufficient
monies to provide and finance said service.

(f) On February 7, 1977, there existed a water distribution
system in the area to be annexed which provides fire protection
on substantially the same basis and in the same manner as that
provided within the rest of the municipality prior to annexation.

(g) On February 7, 1977, the City of Goldsboro had located in
the area to be annexed major trunk water mains and sewer out-
fall lines to serve said area on substantially the same basis and in
the same manner as such services are provided within the rest of
the municipality prior to annexation. The Petitioner, Charles E.
Dail, is not receiving public water or sewer service at the present
time since he does not desire either public water or sewer ser-
vice. The City of Goldsboro can provide the Petitioner, Charles E.
Dail, and other residents of the 59.25 acre tract with public water
and sewer service in accordance with uniform policies in ex-
istence within the City of Goldsboro. The residents of the
Seymour Johnson Air Force Base are receiving public water and
sewer service at the present time.
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(h) The City of Goldsboro has sufficient revenues or plans for
financing the extension of all services in the area to be annexed.
The City of Goldsboro has sufficient revenues to provide all serv-
ices required under the annexation laws on substantially the same
basis and in the same manner as such services are provided
within the rest of the municipality prior to annexation.

16. The area annexed is located on the eastern edge of
Goldsboro and, on February 7, 1977, there were approximately
1,007 housing structures located on Seymour Johnson Air Force
Base and within the 59.25 acre area. On February 7, 1977, an
estimated 8,852 persons resided in the 3,216.25 acre tract.

{a) Within the said annexed area, 3,157 acres are classified as
having a governmental purpose or use, that 8,827 persons resided
in said area and over 1,000 housing structures are located on
Seymour Johnson Air Force Base. In the 59.25 acre tract, there
are seven (7) residential lots comprising 2.44 acres and 29 vacant
lots comprising 54.11 acres.

(b) The area annexed was adjacent or contiguous to the City
of Goldsboro at the time of annexation within the meaning of G.S.
160A-48 in that the aggregate external boundary of the area to be
annexed is 66,343.5 feet of which 10,886 feet (or more than one-
eighth) coincided with the City of Goldsboro's boundary prior to
annexation. That 15.9 percent of the aggregate external boundary
of the area to be annexed coincided with the boundary of the City
of Goldsboro at the time of annexation. That no part of the area
annexed was included within the boundary of another incor-
porated municipality.

{¢) The area annexed was developed for urban purposes
within the meaning of G.S. 160A-48 in that it had a resident
population equal to 2.75 persons for each acre of land included
within its boundaries. There were 8,852 persons residing on
3216.25 acres.

(d) The northeastern section of the City of Goldsboro and the
surrounding area outside of the corporate limits of the City of
Goldsboro (but adjacent to the City of Goldsboro and the area to
be annexed) have the largest shopping area in eastern North
Carolina and a heavily populated area which requires sound urban
development and planning.
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17. The Petitioner, Charles E. Dail, has not presented any
evidence that tends to show that he has in any way suffered any
material injury by reason of any failure of the City of Goldsboro
to comply with procedure set forth in the statute or any failure to
meet the requirements set forth in G.S. 160A-48 as they apply to
his property.

18. The Petitioner, Hans A. Staps was not present at the
trial and presented no evidence, and as a resuit failed to show
that he has in any way suffered any material injury by reason of
any failure of the City of Goldsboro to comply with the pro-
cedures set forth in the statute or any failure to meet the
requirements set forth in G.S. 160A-48 as they apply to his prop-
erty.

UroN THE FOREGOING FINDINGS OF FACT, the Court makes
the following:

CONCLUSIONS OF LAW

1. That the area designated by the City of Goldsboro and
known as the Seymour Johnson Air Force Base area, containing
3216.25 acres meets all criteria authorizing annexation under Part
111, Article 4A, Chapter 160A of the General Statutes of North
Carolina.

2. That the Petitioner, Charles E. Dail, through counsel has
stipulated and agreed in open court that the City of Goldsboro
has followed the Statutory Procedures within the meaning of G.S.
160A-50(f)(1) of the General Statutes.

3. That property owned by the United States of America is
subject to annexation under the provision of Part 111, Chapter 4A,
of Chapter 160A of the General Statutes of North Carolina.

4. That the City of Goldsboro has met the requirements of
the provisions of G.S. 160A-47 and G.S5. 160A-48.

5. That Part III, Article 4A, of Chapter 160A of the General
Statutes of North Carolina, as it applies to the area annexed, does
not violate Article 1, Section 1; Article 1, Section 6; Article 1,
Section 19; Article 2, Section 1; Article 5, Section 2 of the Con-
stitution of North Carolina, nor the 14th Amendment of the Con-
stitution of the United States.
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6. That the Petitioner, Charles E. Dail, as a resident of the
59.25 acre tract, and the Petitioner, Hans A. Staps, have failed to
show by sufficient evidence that they have suffered material in-
jury by reason of any failure of the City of Goldsboro to comply
with the procedures set forth in the statutes or any failure to
meet the requirements set forth in G.S. 160A-48 as they apply to
their property.

Upon the foregoing findings of fact, and conclusions of law, it
is ORDERED, ADJUDGED AND DECREED that the action of the Board
of Aldermen of the City of Goldsboro in the adoption of the An-
nexation Ordinance No. 1977-4, be affirmed; and that said annexa-
tion is fully effective as to the area described in said Ordinance
from and after February 7, 1977, the cost of this action shall be
taxed against the Petitioners.

Bernard A. Harrell for petitioner appellant.

Smith, Everett & Womble, by W. Harrell Everett, Jr., for
respondent appellee.

BRITT, Justice.

[1] Under G.S. 160A-50(f), the person challenging an annexation
ordinance must show (1) that the statutory procedure was not
followed, or (2) that the provisions of G.S. 160A-47 were not met,
or (3) that the provisions of G.S. 160A-48 have not been met. The
party challenging the annexation has the burden of showing er-
ror. In In re Annexation Ordinance, 284 N.C. 442, 452, 202 S.E. 2d
143 (1974), this court, speaking through Huskins, J., said:

“As a general rule it is presumed that a public official in
the performance of his official duties ‘acts fairly, impartially,
and in good faith and in the exercise of sound judgment or
discretion, for the purpose of promoting the public good and
protecting the public interest. [Citation omitted.] The
presumption of regularity of official acts is rebuttable by af-
firmative evidence of irregularity or failure to perform duty,
but the burden of producing such evidence rests on him who
asserts unlawful or irregular conduct. The presumption,
however, prevails until it is overcome by . .. evidence to the
contrary. . . . Every reasonable intendment will be made in
support of the presumption. . .. Huntley v. Potter, 255 N.C.
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619, 122 S.E. 2d 681 (1961); accord, Styers v. Phillips, 277
N.C. 460, 178 S.E. 2d 583 (1971). Hence the burden is on the
petitioner to overcome the presumption by competent and
substantial evidence. 6 N.C. Index 2d, Public Officers, § 8
(1968).”

Petitioner concedes that respondent followed the statutory
procedures “within the meaning of G.S. 160A-50(f)(1)". That being
true, our inquiry is whether petitioner has met his burden of
showing by competent and substantial evidence that respondent
did not comply with the provisions of G.S. 160A-47 or G.S.
160A-48. We hold that petitioner has not met that burden.

[2] By his assignments of error, 1, 2, 3, and 4, petitioner argues
that the trial court erred in finding as facts that respondent city
could provide police protection, fire protection, garbage collection
service and street maintenance for the annexed areas in the
event the federal government ceased to provide said services to
the air base, and that respondent had sufficient monies to do so.
His primary argument on these assignments is that the findings
of fact are not supported by the evidence.

Petitioner does not seriously argue that respondent cannot
provide said services to the 59.25 acre tract in which his premises
are located. In attacking respondent’s ability to provide services
to the air base, petitioner relies in large part on the testimony of
certain of respondent’s department heads which he presented as
witnesses.

These include the chief of police who testified that if he were
required to provide full police protection to the newly-annexed
area, he could not do it “with my present budget and
department”’; the chief of the fire department who stated that if
the air base were to disband its fire department, respondent city
could not provide adequate fire protection for the area; and the
city manager who stated that the current budget of respondent
did not show any funds for providing police protection, fire pro-
tection and refuse collection for the newly-annexed area.

Off-setting testimony was provided by the city manager on
re-direct examination when he testified that if the federal govern-
ment ceased providing police protection for the air base, he
thought respondent could provide that service from several
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sources of revenue; and that the city could also provide fire pro-
tection to the air base although it would mean a diminished level
of services throughout the city. Further off-setting testimony was
provided by the city finance officer who stated that in his opinion
the city could provide all municipal services to the air base should
the federal government terminate those services; and that the
city was in relatively sound financial condition, having some fifty
sources of revenue which it could use for all city purposes.

The record further reveals that for the first year following
annexation the increased cost to the city would be only $2,053
while the increased revenues to the city —from property taxes,
Powell Bill funds, water revenue, public utility franchise taxes,
and wine and beer excise taxes— would be $230,624. It was also
shown that the city had previously extended major trunk water
mains and sewage lines to the boundaries of the air base proper-

ty.

While there is evidence to support some of petitioner’s con-
tentions, there is evidence to support the court’s findings of fact.
These findings are conclusive if supported by any competent
evidence, and judgment supported by such {indings will be affirm-
ed even though there is evidence contra. 1 Strong’s N.C. Index
3d, Appeal and Error § 57.2.

Assignments of error 1, 2, 3 and 4 are overruled.

By his fifth and sixth assignments of error, petitioner con-
tends the trial court erred in finding as facts (1) that on 7
February 1977 there existed a water distribution system in the
area to be annexed which provided fire protection “on substantial-
ly the same basis and in the same manner as that provided within
the rest of the municipality prior to annexation”, and (2) that the
residents of the air base were receiving public water and sewer
services at the time of the trial. These assignments have no
merit.

There was plenary evidence that the federal government was
providing adequate fire protection, water and sewer services on
the air base with water provided partly by respondent and partly
by deep wells on the base, and with sewer facilities provided by
respondent and the federal government. There was also evidence
that respondent had a sound plan to provide fire protection to
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homes and other structures on the 59.25 acre tract; also water for
those on said tract who wanted it. “[Tlhere is no requirement that
a municipality duplicate services, in an area to be annexed, which
are already available in the area.” Huntley v. Potter, 255 N.C.
619, 632, 122 S.E. 2d 681 (1961). Furthermore, it would appear
from a reading of G.S. 160A-49(h) that a city annexing territory
has one year— possibly 15 months—to implement its plan for ex-
tending services to an annexed area.

{3] By his seventh assignment of error, petitioner contends the
trial court erred in finding that respondent had sufficient
revenues or plans for financing the extension of municipal serv-
ices to the area annexed; and that respondent had “sufficient
revenues to provide all services required under the annexation
laws on substantially the same basis and in the same manner as
such services are provided within the rest of the municipality
prior to annexation”. This assignment has no merit.

While there was some evidence that would support this con-
tention, there was other evidence contradicting it and the trial
court was the trier of the facts. Clearly, the evidence showed that
respondent was able to provide comparable services to the 59.25
acre area. We think the evidence was also clear that the federal
government was rendering, and would continue to render, police
and fire protection and water, sewer and street maintenance serv-
ice on the air base that were comparable to that rendered by
respondent in other parts of the city. This evidence, together
with that of the city finance officer that respondent was financial-
ly able to render the services on the air base in the event the
federal government should cease doing so, was sufficient to sup-
port the findings of fact.

[4] In his eighth assignment petitioner asserts error in the
court’s finding that the area annexed was developed for urban
purposes within the meaning of G.S. 160A-48.

G.S. 160A-48(c)1) reads in pertinent part as follows: “(c) Part
or all of the area to be annexed must be developed for urban pur-
poses. An area developed for urban purposes is defined as any
area which ... (1) Has a total resident population equal to at
least two persons for each acre of land included within its bound-
aries. . . .” G.S. 160A-54 provides: *“ . . . In determining whether
the standards set forth in G.S. 160A-48 have been met on appeal













































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































