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JUDGES OF THE SUPERIOR COURT
1797 TO 1806

JOHN WILLTAMS SPRUCE MACAY
JOHN HAYWOOD *DAVID STONE
ALFRED MOORE +JOHN LOUIS TAYLOR
tSAMUEL JOHNSTON |JOHN HALL
§FRANCIS LOCKE {SAMUEL LOWRIE

ATTORNEY-GENERAL :
BLAKXKE BAKER
*HENRY SEAWELL

*Resigned 1798 ; reélected 1806.

tElected 1798, vice David “Stone, resigned.

iAppointed February, 1800, vice Alfred Moore, promoted to United States
Supreme Court. '
| Elected May, 1800, vice John Haywood, resigned.
§Elected 1803, vice Samuel Johnston, resigned.
TElected 1806.
**Hlected Attorney-General 1804, vice Blak'e Baker, resigned.

Note.—There were, in 1797, four judges, two jointly holding courts in the
Eastern Riding and two in the Western Riding. The judges were directed in
1800 to meet in Court of Conference and hear appeals. In 1805 the nanie was
changed to “Supreme Court.” In 1806 two new judges were added, and there
were six circuits, ridden by each judge in rotation. 103 N. C., 474-477.
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: CASES ADJUDGED

IN THE

SUPERIOR COURT AND COURT OF CONFERENCE

New Berxy, September, 1797.

IRVING v. IRVING

An answer may be taken out of the State, under a commission, before any

person authorized by law to administer an oath at the place where

o taken, and will be received, though the commission was issued in blank,

and afterwards filled up by the defendant with- the name of the com-
missioner.

BiLw 1x mQurTy for an injunction to stay the defendant from proceed-
ing at law. A commission had issued to Maryland to take the answer
of the defendant, the reading of which was now opposed by Mr. Martin,
because the commission for taking the answer had issued with a blank
for the name of the commissioner, and had been filled up by the de-
fendant or his counsel after it went from the office of the clerk and
master, He contended that the commissioner should have been named,
and approved of by the court before the commission issued. And he
cited the case of ». Mooring, in this Court, where the answer
was referred for impertinence and the Court declared that no commis-
sion ought to issue for the future to a commissioner not previously
approved of by the Court.

Badger, ¢ contra, cited several cases in this Court, as also did Taylor
and others, where the answer had been taken by commission filled up
as in the present case and had been received by the Court.

Wirriams and Haywoop, JJ. The practice of taking an answer
upon a commission filled up by the defendant with the name of a com-
missioner is a dangerous one; as the defendant may name a man who
will certify an answer as sworn to, when in truth it was not. Such
abuses have been committed with respect to commissioners to take testi-
mony. But as this answer was taken before the Chief Justice of one
of the districts of Maryland, and as the practice has been to receive
answers taken before persons authorized by the laws of the country
where taken to administer oaths, it is better to adhere to that practice
than now to alter it.

Let the answer be read.

Nore—See Hunt v. Williams, 1 N. C., 818; Allen v. State Bank, 21 N. C., 7.
13



IN THE SUPERIOR COURT. [3

BoATwELL ». REYNELL ; CoLLINS v. DICKERSON,

Epenton, October, 1797.

BOATWELL’S ApMINISTRATORS Vv, REYNELL AND WIFE.

An executor or an administrator, as such, can no otherwise become entitled
to the goods of his testator or intestate than.by paying their value to
creditors. He cannot purchase at his own sale.

TrovEr for a iumber of articles purchased by Boatwell in his lifetime
at the sale of one Winburn, deceased, whose widow had intermarried
with Boatwell, having previously obtained letters of administra-
( 2 ) tion on the estate of Winburn. After the purchase Boatwell digd
and she married Reynell, who in her right obtained the articles
so purchased by Boatwell, alleging that an administrator could no other-
wise acquire a property in any articles belonging to the estate of his
intestate than by paying the value to a creditor, which here he had not
done.
The defendant’s counsel cited Office of Executor, 89.

Havywoop, J., only in Court: Boatwell in right of his wife was the
vendor by means of the sheriff, according to the act of 1762, ch. 5, sec.
10. And it is absurd that the seller shall become the purchaser. To
whom shall he give bond and sureties as required by the act? Surely,
not to. himself; much less to the sheriff, who is only an instrument, and
has no interest. The goods yet remain part of the intestate’s estate,
and an execution issued against his assets in the hands of his administra-
tors would attach upon them. An administrator or executor as such
can no otherwise become entitled to the goods of his testator than by
paying their value to creditors, as stated in the book cited.

Verdict and judgment for defendant.

Note—See Corbin v. Waller, post, 108; Tomlinson v. Detesiatius, post, 284 ;
Brittein v. Brown, 4 N. C., 3832; Ryden v. Jones, 8 N. C., 497; Gordon .
Finlay, 10 N. C., 2389; Falls v. Torrence, 11 N. C., 412; Cannon wv.-Jenkins,
16 N. C., 422 Villines v. Norfleet, 17 N. C., 167.

COLLINS v. DICKERSON.

1. The clerk and master is entitled to charge for'each amount, expressed
in figures, only as for one word—as, for instance, £1 10s. 11d. shall be
charged for as one word.

2. A copy-sheet consists of ninety words.
14




N.C.] FALL RIDING, 1797.

GERARD'S WILL.

TaE clerk and master, Mr. Tredell, had issued his execution for about
the sum of £400 as due for the costs of this suit, which Dickerson com-
plained of. And the Court in the beginning of this term referred it to
Mr. Blair to state to the Court the services which had been performed
by Mr. Iredell. He accordingly made his report; whereupon several
questions arose and were debated at the bar.

One was, whether for sums expressed in figures in recording the
proceedings he should charge for as many words as would be necessary
to express the sum in words at length, or whether he should charge for
each sum expressed in figures as for one word.

Wirriams and Havwoon, JJ. He shall charge as for one word for
each sum expressed in figures in pounds, shillings, and pence—as, for
instance, £1 10, 11, expressed in figures, shall be charged for as for one
word. '

Another question was, what should be deemed a copy-sheet; that not
being expressed in the act of 1787, ch. 22, sec. 3.

Prr Cvoriam. It is mentioned in the act of 1782, ch. 11, sec. 4, to be
ninety words: The Legislature meant the same thing in the act of 1787.

Havrtrax, October, 1797,

IN THE MatTeErR OF GERARD’S WILL.

Probate of wills must be had in the county court of the county where the
deceased resided. The Superior Court has only an appellate jurisdiction
in the case of probates.

GExEraL Davie moved to prove the will of Major Gerard, lately
deceased, saying the estate was under such circumstances as required
immediate attention before the time of the sitting of the County Court
of Edgecombe, where the testator resided at the time of his
death. (3)

Wirrramns and Havywoop, JJ. The act of 1789, ch. 23, sec. 1, directs
the probate of wills to be in the court of the county where the deceased
resided, to the end that those concerned to contest it might know where
to go to make opposition to the probate. The parties cannot know it
will be offered here, so cannot be prepared to oppose it here, et per

15




IN THE SUPERIOR COURT. [%

BRYANT ». VINSON.

Haywoop, J. This Court, independent of the other reason, has but an
appellate jurisdiction in cases of probates, by 1777, ch. 2, sec. 62, 63,
and for that reason cannot take probate in the first instance.

Motion denied.

Nore.—See 1 Rev. Stat., ch. 122, secs. 4, 5, and 6. But where an issue of
devisavit vel non has been carried by appeal to the Superior Court and there-
finally tried, that is the only proper court in which to demand a reprobate.
Hodgqs v, Jasper, 12 N, C., 459.

Dist.: Cowles v. Reavis, 169 N. C., 421,

F

BRYANT v. VINSON.

The expression “thence to a corner,” etc., in describing the boundary of a
tract of land, means a direct line from the former to a latter point,
and not the courses of a former deed where it is not referred to.

Esecrmext. A tract of 640 acres had been granted, then 320 acres
sold off by an uncertain description, then the remaining 300, “running
along a path to a branch, then down the branch to its junction with
another branch, then up the latter branch to the path, and along the
path to a corner on the opposite extremity of the tract, and so around
to the beginning.” The bargainee of this latter tract bargained and
sold to another, heginning as in the former deed and running to the
branch, thence to the corner (before described) on the opposite ex-
tremity.

Wirriams, J. The plaintiff’s counsel contend that by the description
in the latter deed the line was intended to run as described in the
former—down the first branch, then up the second, and thence along
the path to the corner. But the word thence is not a term of relation;
it does not refer to the boundaries in the former deed. Thence to a
corner can mean nothing but a direct line from the former to the latter
point. To deviate from the former point immediately and return by
another line to the direct one from that to the latter, and then along
the direct line, is not warranted by the term thence to the beginning.

Haywoon, J. assented; but the jury found otherwise,

Nore.—See Hough v. Horn, 20 N. C., 228,
16




N. 0] FALL RIDING, 1797.

‘WHITEHEAD v. CLINCH.

WHITEHEAD (Wipow) v. CLINCH.

1. To a petition for dower, the defendant is not obliged to answer on oath,
but should plead his defense,

2, Oral evidence of cohabitation is admissable in this State as evidence of
marriage.

Praintirr exhibited her petition for dower under the act of 1784, ch.
29, sec. 9, and defendant pleaded.

Baker, for plaintiff, insisted that the proper way for the defendant
to make his defense was by way of answer on oath to the petition,
whereupon the Court will determine in a sumniary way, and the issue
shall be tried by the Court.

Davie, for the defendant, argued strenuously that pleading the de-
fense was the only proper way.

Wirziams and Havywoon, JJ. Tt is true, some of the practices since
the act of 1784 have made their defenses by way of answer; it is
equally true that others have made defense by pleading; and it is fi
the practice should be settled. The act of 1784 did not intend this to
be an equity proceeding; it did not mean to require that the
defendant should answer on oath; it alters the common law no ( 4 )
further than it has directly expressed by substituting the petition
in place of the intricate proceedings by writ and declaration. The
defense must be made and tried as before. It is absurd to say the
Court shall try in a summary way, whether the plaintiff received satis-
faction or not, or was lawfully married or not. The rules of the com-
mon law are never to be departed from but where the Legislature have
expressly directed it, or where it necessarily follows from what they
have directed. They have not done this in the present instance; they
have not required any answer on oath, and the Court will not. So the
jury were sworn on the pleas, and after much argument on both sides
the Court permitted oral evidence to. be given of cohabitation in proof
of the marriage, notwithstanding the English authorities require a
certificate of the bishop, because there is no record kept here of mar-
riages, as in England there is; consequently, no certificate of any
officer can be had, and unless parol evidence be received we shall in-
validate all the marriages in the country.

Nore.—Upon the first point see 1 Rev, Stat., ch, 121, secs. 1 and 2. As to the
second question, see Felts v, Foster, post, 102; 8. ¢, 1 N. C,, 121. General
reputation and cohabitation are evidence of marriage in all civil cases except
actions of crim. con. Weaver v. Cryer, 12 N. C., 337.

Cited: Spencer v. Weston, 18 N. C., 214.
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IN THE SUPERIOR COURT. s

WiLriaMsoN o, Cox; STATE ¢. INGLES.

WILLIAMSON, BY GUarDpiaN v, COX,

A widow cannot enter upon and occupy what part of her hushand’s lands
she pleases, without an assignment of dower.

Trespass, and on not guilty pleaded upon trial, the case appeared to
be that Williamson was seized of the lands in which, etc., and died
seized in 1780, and afterwards his widow married, and her son, the
heir of Williamson, assigned dower by metes and bounds which were
specified in a deed signed by the son and his mother. Some time after-
wards Cox, the second hushand, died, and the widow cleared the lands
and cultlvated them beyond those bounds

Prr Curiam. The deed ascertaining the boundaries is not binding,
being signed by the defendant during her coverture with the second
husband ; neither is her acceptance of dower during coverture an estoppel
to her to claim more, ag it might have been had the acceptance been
during her widowhood; but she ought to have had a new assignment of
dower if she was dissatisfied with the former; she cannot enter upon
and occupy what part she pleases without assignment; and, therefore,
her entering upon the land beyond those bounds, and clearing and cul-
tivating them, was a trespass.

Verdict for the plaintiff.

Qited: Harrison v. Wood, 21 N. C., 440; §. v. Thompson, 130 N. C.,
681.

STATE v. INGLES.

1. The State cannot divide an offense, consisting of several trespasses, into
as many indictments as there are acts of trespass that would separately
support an indictment, and afterwards indict for an offense compounded
of them all

2. A former conviction for another offense of another denomination, grounded
on the same facts as those now relied on, is a bar.

Ixprermext for a riot with others, and for beating and imprisoning
Edward D. Barry. The defendant pleaded that he had been heretofore
indicted in the County Court of Edgecombe for an assault and
( 5 ) battery on the said Barry, and thereon had been convicted and
fined, which indictment and conviction had been grounded on

the same facts that this indictment was preferred for.

Baker for the State.

White for defendant.
18




N.C] FALL RIDING, 1797.

ANONYMOUS.

Prr Curiam. The truth of this plea is admitted by the demurrer.
The State cannot divide an offense consisting of several trespasses into
as many indictments as there are acts of trespass that would separately
support an indictment and afterwards indiet for the offense compounded
of them all—as, for instance, just to indict for an assault, then for a
battery, then for imprisonment, then for a riot, then for a mayhem,
ete. But upon an indictment for any of these offenses the Court will
inquire into the concomitant facts, and receive information thereof, by’
way of aggravating the fine or punishment, and will proportion the
same to the nature of the offense as enhanced by all these circumstances;
and no indictment will afterwards lie for any of these separate facts
done at the same time. This plea is a good one, and must be allowed.

The plea was allowed and the defendant discharged.

NoTe—A person may be indicted for an assault committed in view of the
court though previously fined for the contempt. 8. v. Yancy, 4 N. C., 133, 519.
An indictment pending on the county court may be pleaded in abatement to
one in the Superior Court for the same cause. &, v. Yarborough, 8 N. C., 78.
If a bill be merely found in the Superior Court, and before the party is taken
he igs indicted and convicted in the county court, he may plead the former
conviction to the bill in the Superior Court. 8. ». Tisdale, 19 N. C., 159.

Cited: S. v. Lindsay, 61 N. C,, 470; 8. ». Cross, 101 N. C., 779,

Wirminarow, November, 1797.

ANONYMOTUS.

Interest must be calculated according to the law of the plaee where the
contract was made.

DBt upon a bond executed here, and payable to a person of South
Carolina.

Haywoop, J., only in Court: This bond is not made payable in South
Carolina. TIf it were, yet as it was executed here, it shall only carry
North Carolina interest. A contract is to be interpreted according to
the law of the country where made, and draws to it such legal con-
sequences as the law of that country attaches to it. Had the bond been
executed in South Carolina, and there payable, it would undergo a
different consideration.

Note.—See Kaighn v. Kennedy, 1 N. C., 37.
19




IN THE SUPERIOR COURT. -[3

CoBHAM . NEILL; COBHAM v. MOSELY.

COBHAM, AssigNEE oF CREEDON v. EXECUTORS orF NEILL.

The saving in the statute of limitation extends only to such pergons as were
beyond seas at the time when the action accrued; not to such as were
here when it accrued; and if the statute once commenced running,
the going beyond seas afterwards will not stop its operation.

Casg upon a note of hand, and the act of limitation pleaded. This
action has been instituted against the testator in his lifetime, and after’
his death was continued against his executors by scire facias, under the
act of 1786, ch. 14, sec. 1. On the trial the plaintiff proved an acknowl-
edgment of the debt about a month after the assignment, the assignee
then being in the country, and having gone off, about a month after
the acknowledgment to Europe. ’

Havywoop, J., only in Court: The plaintiff’s cause of action accrued
by the assignment (the original promisee being beyond sea). The act
began to run upon his demand, and continued to do so all the time he
stayed here; and his withdrawing to parts beyond the sea afterwards

will not suspend its operation. The saving in the act only ex-
( 6 ) tends to such persons as were beyond the sea at the time when the

action acerued; not to such who were here when it accrues: and
as he did not sue within three years after the accruing of the action,
he is barred. , ‘

Verdict and judgment for the defendant.

v

Note.—Andrews v. Mulford, 2 N. G, 311, and the references in the note to
that case.

Cited: Copeland v. Collins, 122 N. C., 622.

COBHAM, AssieNee oF CREEDON, v. MOSELY.

Where, in assumpsit on a note of hand, the plaintiff, to take the case out
of the statute of limitations, proved that the defendant said, “It was
at the desire of my mother I gave it; I will not pay-it; Ross ought to
pay it; I will speak to him about it,” it was held that these words took
the case out of the statute.

Cask upon a note of hand and the act of limitation pleaded. The
note was dated and made payable in 1775. This action was commenced
in 1792, but the plaintiff proved the note was presented to Mosely not

20
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COBHAM ¥. ADMINISTRATORS.

longer than a month or two before the beginning of the action, who said:
“Tt was at the desire of my mother I gave it; I will not pay it; Ross
ought to pay it; I will speak to him about it.”

Wizrianms and Havywoon, JJ. After the point had been reserved and
argued, the latter words of this conversation admit the debt has never
been paid; the former admit the defendant’s signature. An admission
of the signature, it is true, is no admission of the debt; for still it may
be usurious, a gaming debt, or the money may have been paid, or it
may be under some other circumstances which render it not a just debt.
But when he says “Ross ought to pay it; I will speak to him about it”
—this shows the debt is not paid; and though he says at the same time,
“T will not pay it,” yet, being legally due from him, the law will compel
him to pay it.

Verdict and judgment for the plaintiff,

NoTe—~—Now the new promise must be in writing. Code, sec. 172, See cases
cited in Clark’s Code under that section.

COBHAM, Assieyee oF CREEDON, v. ADMINISTRATORS,

Where one of two administrators said, upon his intestate’s note being pre-
sented to him, “It is the signature of the deceased, and all his just debts
shall be paid when the Holly Shelter lands shall be sold,” it was held
that the case was taken out of the statute of limitations.

Case upon a note of hand, and the act of limitation pleaded, amongst
other pleas. The note was executed and made payable before the war,
and suit had not been commenced till long after three years of com-
putable time had elapsed from the day of payment. Evidence was
offered by the plaintiff’s counsel of an admission of the debt within
three years next before the action commenced, which was objected to
by the defendant’s counsel, on the ground that any exception to take
the case out of the act should have been replied and notice thereby given
of the particular fact relied upon to take the case out of the act, and
he was about to produce authorities to that point.

Psr Curiam. You need not produce cases to that effect. The law
is 80, and if you insist upon it, on that ground the Court will reject the
evidence; but the practice of the bar has been not to draw out the plead-
ings at length, nor to reply, but, when the act of limitation is pleaded,
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IN THE SUPERIOR COURT. [3

COBHAM ¥. ADMINISTRATORS.

to proceed to give evidence of facts that will aveid the act, as if such
facts had been replied. It is for you to consider whether insist-
( 7 ) ing upon the strict rule of law at this time be for the advance-
ment of justice or consistent with the implied agreement amongst
the practitioners, not to take advantage for want of a replication.

The plaintiff’s counsel then said if the practice had been as stated,
he would not infringe it. Wherefore, the evidence was given, which
proved that the intestate in his lifetime had admitted the debt, and that
after his death the note was presented to one of his administrators,
who said, “Tt is the signature of the deceased, and all his just debts shall
be paid when the Holly Shelter lands are sold.”

Wirriams and Havywoop, JJ. Admission of the signature is not an
absolute admission of the debt; but the admission of the signature with
the addition, that all his just debts shall be paid, is equivalent to saying
that this debt, if a just one, shall be paid, which in ordinary cases would
certainly avoid the act of limitations; alse in ordinary cases the ad-
mission of one of several defendants would avoid the act as to all
(Douglass, 652, 653), and we can see no reason why the admission of
one of several executors should not have the same effect. Any one of -
the executors may pay a just debt, though barred by the aet of limita-
tions, if he will, for he is not bound to take advantage of the act of
limitations. Such payment would be a good one and he would be
" allowed it on a plea of plene administravit as to creditors, or in a
settlement with legatees or next of kin. Then why not also bind the
assets by his promise to pay it, if one of two executors should admit

the debt and be sued first and plead the general issue? That,
( 8 ) in the case of unsealed instruments, would be good evidence of

the debt and supersede the necessity of proving the instrument
on trial. Then why not take it out of the act of limitations? As to
a new promise being the ground for an action against the executor
only in jure proprio, he may possibly be sued that way and be charged,
perhaps, de bonis proprits; for it has been sometimes held that a new
promise is not only ‘evidence of the old debt, but also of assets to pay it;
at least it is so laid down in many of the old books. But that does not
prove that the old cause of action is extinguished and that no action
will lie against the executor, after such new promise. With respect to
the act of limitations, the bar does not proceed upon the idea that the
old debt is extinguished, for an admission of the debt after the action
commenced will avoid the bar. 2 Bur., 1099. The act was intended
to operate where a presumption of payment could fairly be raised from
acquiescence for a considerable length of time that the debt was paid,
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F11ZPATRICK ©. NEAL.

which presumption remains not after a recent acknowledgment of the
debt. An acknowledgment or new promise gives not a new cause of
action only to be used as a substitute for the old, but removes the pre-
sumption of payment, which is an obstacle opposed by the act to the
plaintifi’s recovery on the old cause of action.

There was a verdict for the plaintiff and a motion for a new trial,
and a rule made in order that the above points might be again argued
and maturely considered; and on the day appointed to show cause the
above points were again argued on both sides, and the Court gave the
same opinion as before. Upon the latter argument a mew point was
made. It was argued that if here was a promise to pay, it was con-
ditional, and to take effect when the Holly Shelter lands were sold, and
cannot be obligatory before that event takes place, which as yet it has
not, the Holly Shelter lands being not yet sold.

Per Curiam: In this conversation there are two branches: the one
admits the debt if it be a just one, the other relates to payment to
be made out of a particular fund. All that is material as to the act of
limitations is the admission of the debt; for upon that the law says it
shall be paid out of the personal estate, and it is to no purpose for the
executor to say he will pay out of the real, over which be has no control.
Here is no evidence to impeach the justness of the debt; his signature
may well stand as evidence of that originally till the contrary be shown,
though the signature alone may not be evidence that it is a subsisting
debt.

Rule discharged.

Note—See Wilkings v. Murphey, post 282, and Falls v. Serril, 19 N. C., 371.
In the latter case it is said that if a new promigse, taking a case out of the
statute of limitations, be made by or to an executor, the action must be
brought on it; and that when the new promise is conditional, upon the per-
formance of the condition it is evidence of a previous absolute promise.

FITZPATRICK v. NEAL.

A letter of attorney given to one not an attorney at law, for the purpose of
causing an arrest, should be under seal.

Du~can was elected by letter from Titzpatrick to cause Neal to
be arrested for a debt due to him, should he arrive at Wilmington.
Neal was arrested accordingly, and imprisoned; and now Neal, being
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