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MITTIE RUTH MOORE SMITH. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Greensboro 
MILTON CALDWELL SPAULDING . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Fort Braff 
DONALD L. STANLEY . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Greensboro 
RICHARD MERRYMAN STEARNS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Kinston 
SIDNEY JOSEPH STERN 111.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Greensboro 
LAURA SUE BURGESS STEVENS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Buies Creek 
JOHN PHILIP SWART . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Wilmington 
PATRICIA ANN TIMMONS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Fayetteville 
JAMES BAILEY TRAPP, J R  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Newton 
H. RUSSELL VICK . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .Chapel Hill 
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LICENSED ATTORNEYS 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  CHARLOTTE ANN WADE. Rocky Mount 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  GEORGE WATERS Greensboro 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  STUART NEAL WATLINGTON Greensboro 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  DENISE MAJETTE WELCH Winston-Salem 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  CHESTER E.  WHITTLE, JR. .  Creston 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ROBERT EDMOND WILHOIT Asheboro 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  MICHAEL WAYNE WILLIS Rougemont 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  LE VON E.  WILSON Greensboro 

Given over my hand and Seal of the Board of Law Examiners this the 29th day 
of April, 1981. 

FRED P. PARKER I11 
Executive Secretary 
The Board of Law Examiners of 
The State of North Carolina 



C A S E S  

ARGUED AND DETERMINED IN THE 

SUPREME COURT 

S P R I N G  T E R M  1980 

TEXFI INDUSTRIES, INC., A CORPORATION V. THE CITY OF FAYETTE- 
VILLE, A MUNICIPAL CORPORATION, BETH FINCH, MAYOR, J.L. DAWKINS, 
WAYNE WILLIAMS, MILDRED EVANS, BILL HURLEY, GEORGE MARK- 
HAM, MARION GEORGE, MEMBERS OF THE CITY COUNCIL OF THE CITY OF 

FAYETTEVILLE, AND A.D. JOHNSON, ACTING TAX COLLECTOR FOR THE CITY OF 

FAYETTEVILLE 

No. 126 

(Filed 15 August 1980) 

1. Municipal Corporations 1 2- annexation hearing - notice by publication in 
newspaper - due process 

Publication of notice of a public hearing on annexation in a newspaper 
pursuant  t o  G.S. 160A-24 does not provide inadequate notice to property 
owners affected by t h e  annexation in violation of their  right to due process. 

2. Constitutional Law 1 20- equal protection - when strict scrutiny test is  used 

When a governmental act classifies persons in  terms of their ability to  
exercise a fundamental right or a governmental classification distinguishes 
between persons in terms of any  right upon a suspect basis, the  "strict 
scrutiny" s tandard requires t h e  government to  demonstrate t h a t  t h e  classi- 
fication is necessary to  promote a compelling governmental interest. Howev- 
er. when a s ta tu te  or action does not involve a suspect class or afundamental 
right, equal protection is not violated where t h e  distinctions drawn by the  
s ta tu te  or action bear some rational relationship to  a conceivable legitimate 
governmental interest. 
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3. Municipal Corporations 8 2- annexation referendum - no right to vote by 
corporation - equal protection 

A corporation is not denied equal protection of the laws because resident 
voters but not corporations are given the right to vote in an annexation 
referendum held pursuant to G.S. 160A-25. 

Justices Exum and Carlton dissenting. 

ON discretionary review of the  decision of the Court of 
Appeals reported in 44 N.C. App. 268, 261 S.E. 2d 21 (1979), 
affirming judgment of McConnell, J., entered a t  the 30 October 
1978 Session of CUMBERLAND Superior Court. 

Plaintiff is a Delaware corporation which has its headquar- 
ters in Greensboro, N.C., with a place of business in Fayette- 
ville, Cumberland County, N.C. Plaintiff owns personal property 
which is situated in Cumberland County and leases real proper- 
ty  under a n  agreement which obligates it to pay all real proper- 
ty  taxes on the leased premises. 

On 27 September 1976, the Fayetteville City Council, pur- 
suant to G.S. § 160A-24, et seq., adopted a resolution to consider 
the annexation of a certain area of land within which property 
leased by plaintiff and other commercial and industrial enter- 
prises is located. No residences a re  situated within the area. 
The resolution scheduled a public hearing for 25 October 1976 a t  
the Fayetteville City Hall. Notice of the council's action was 
published in The Fayetteville Observer on 28 September 1976,5 
October 1976,12 October 1976, and 19 October 1976. The hearing 
was held a s  scheduled and no opposition to t he  proposed 
annexation was voiced. Accordingly, the area was annexed to  
the City of Fayetteville. 

On 8 December 1977 plaintiff initiated this action seeking 
an  injunction restraining the  enforcement of the previously 
passed ordinance. Plaintiff alleged that  the annexation stat- 
utes under which Fayetteville proceeded were unconstitution- 
al on their face and as  applied because: (1) the applicable notice 
provisions of G.S. Q 160A-24 were insufficient to give parties 
affected by the annexation reasonable notice of the pendency of 
the action; and (2) the statute,  which gives resident voters but 
not corporations in the area proposed for annexation a right to  
vote in a referendum on the proposal, denies plaintiff the  equal 
protection of the law. 
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Within the time allowed, defendants filed a motion to dis- 
miss pursuant to Rule 12(b)(6) of the North Carolina Rules of 
Civil Procedure, asserting tha t  the complaint failed to state a 
claim upon which relief could be granted, lack of subject matter 
jurisdiction, lack of plaintiffs capacity and standing to sue, 
laches, and equitable estoppel. 

On 1 November 1978, the  trial court entered judgment 
granting defendants' motion to  dismiss on the grounds tha t  the 
complaint failed to s ta te  a claim upon which relief could be 
granted and tha t  plaintiff, a s  a corporate lessee, lacked stand- 
ing to sue. Plaintiff appealed from the judgment and defend- 
ants  cross-appealed for failure of the trial court to  grant  the 
motion to dismiss on the  other grounds upon which they relied. 

The Court of Appeals reversed the trial court's ruling tha t  
plaintiff had no standing to sue. I t  agreed with the trial court's 
rulings tha t  plaintiffs equal protection and procedural due 
process claims failed to s ta te  claims upon which relief could be 
granted and affirmed the judgment dismissing the action. 

Plaintiff gave notice of appeal to this court and, in the 
alternative, petitioned us for discretionary review pursuant to 
G.S. § 7A-31. Defendants moved to dismiss plaintiffs appeal and 
petitioned for discretionary review of tha t  part  of the Court of 
Appeals decision holding tha t  plaintiff had standing to  sue. We 
allowed plaintiffs petition and disallowed defendants' motion 
and petition. 

McCoy, Weaver, Wiggins, Cleveland and Raper, by L. Stacy 
Weaver, Jr., and Reginald M. Barton, Jr. ,  for plaintiff-appellant. 

Robert C. Cogswell, Jr., for defendant-appellees. 

BRITT, Justice. 

The question of plaintiffs standing to sue is not before us  
inasmuch as  we denied defendants' petition for discretionary 
review of the holding of the  Court of Appeals tha t  plaintiff had 
such standing. We now agree with the Court of Appeals with 
respect to i ts holding on the  questions of due process and equal 



4 IN THE SUPREME COURT [301 

Texfi Industries v. Citv of Favetteville 

protection of the law; therefore, we affirm the decision of the 
Court of Appeals. 

The issue of standing having been resolved in plaintiff's 
favor we tu rn  now to a brief overview of the substantive law as  
i t  relates to the question of annexation. 

The 1957 Session of the General Assembly authorized the 
creation of the  Municipal Government Study Commission, 
directing i t  to make a comprehensive study of the problems 
facing municipalities in North Carolina in an  age of rapid urban- 
ization. Res. 51, 1957 N.C. Sess. Laws. Among the Commis- 
sion's many conclusions in i ts  final report to the  General 
Assembly, the body recommended tha t  the  question of munici- 
pal annexation be made a matter of state-wide policy. Municipal 
Government Study Commission, Report 21 (1958). The Commis- 
sion expanded upon its recommendation in a supplemental re- 
port several months later. The recommendations propounded 
in the supplemental report, Municipal Government Study Com- 
mission, Supplemental Report 11-13 (1959), formed the  basis for 
a major overhaul of the manner in which North Carolina's 
municipalities annexed land. Before 1959, much of the  annexa- 
tion which occurred was the result of the petition of all of the 
affected landowners or by a local act passed by the General 
Assembly. Municipal Government Study Commission, Sup- 
plemental Report 5-6 (1959). The remainder of the annexations 
proceeded under provisions of the General Statutes which called 
for referenda on the proposed annexations. G.S. § §  160-445 to  
-451 (1952). The Commission observed tha t  two out of every five 
proposals which were submitted under the la t ter  method were 
defeated. Municipal Government Study Commission, Sup- 
plemental Report 5 (1959). After noting tha t  desirable proposals 
had often been defeated a t  the polls under the referendum 
method and tha t  municipalities were increasingly resorting to 
the legislative process when they contemplated large-scale 
annexation plans, the Commission stated its thesis: 

'Under t h e  provisions of G.S. § 160-452, all of t h e  landowners in  a n  area having 
fewer t h a n  25 voter-residents could petition a municipality for annexation. G.S. 
§ 160-452 (1952). The substance of this  provision is now codified a s  G.S. 5 160A-31 
(1976). 
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Annexation involves the continuous extension of major 
utility facilities and other municipal services to parts of the 
urban area which are  now or soon will become parts of the 
densely populated and congested urban core. Contrary to 
the impression given by a number of North Carolina cities 
in  recent  years,  annexat ion proposals should not be 
periodic and large-scale in nature.  Nor should annexation 
be considered outside the context of long-range planning in 
any community. Rather, i t  should be considered as  a n  in- 
tegral par t  of the planning process. 

Id. a t  6. Against this background, the 1959 Session of the General 
Assembly undertook a major revision of the  annexation laws of 
the state. See 1959 N.C. Sess. Laws c. 1009, 1010. Codified in 
Chapter 160 of the General Statutes, the  new statutes sought to 
implement a uniform scheme of annexation throughout the 
state. Both of the new acts, a s  well a s  the provisions of former 
G.S. §§ 160-445 to -453, were subsequently recodified as  Article 
4A of Chapter 160A of the General Statutes by the 1973 Session 
of the General Assembly. 1973 N.C. Sess. Laws c. 426. Entitled 
"Extension of Corporate Boundaries", Article 4A is divided into 
four parts, three of which merit brief examination2 

Besides setting out the procedure for annexation by peti- 
tion, G.S. § 160A-31 (1976), Par t  One governs annexation by 
ordinance. Upon publication of public notice in a newspaper in 
the county with general circulation in the municipality once a 
week for four successive weeks3, the municipal governing body 
is authorized to hold a public hearing. The municipality is 
thereupon empowered to adopt a n  ordinance annexing any con- 
tiguous tract of land which is not already embraced within the 
boundaries of another municipality. If, a t  the public hearing on 
the proposed annexation, a petition is filed and signed by a t  
least fifteen percent of the  qualified voters resident in the area 

'Part Four  of Article 4A concerns t h e  annexation of non-contiguous areas. G.S. 
$ 5  160A-58 to -58.6 (1976). I t  h a s  no relevance to  the  case a t  bar  and will not be 
discussed. 

31f there is no such newspaper, public notice may be given by posting notice in 
five or more public places in  the  municipality. G.S. 5 160A-24 (1976). 
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proposed for annexation, the question must be submitted to a 
vote of the qualified voters of the area proposed for annexation. 
S e e  generally G.S. §§ 160A-24 to -28 (1976). In  the present case, 
the City of Fayetteville proceeded under the provisions of Par t  
One. 

P a r t  Two governs annexation by municipalities with 
populations less than  5,000 persons. S e e  generally G.S. § §  160A- 
33 to -44 (1976 and Supp. 1979); see also North Carolina League 
of Municipalities, Mechanics of Annexation for Municipalities 
of Less than 5,000 (1978). Par t  Three regulates annexation by 
municipalities with populations greater than 5,000 persons. S e e  
generally G.S. §§ 160A-45 to -56 (1976); see also North Carolina 
League of Municipalities, Mechanics of Annexation for Munic- 
ipalities of 5,000 or  more (1978). Both procedures provide for 
public notice of the  municipality's intention to annex a specific 
area, as  well a s  a public hearing on the question to provide the 
affected residents with a n  opportunity to be heard on the issue. 
Upon compliance with the  requirements of notice and hearing, 
the municipal governing board may, a t  a regular or special 
meeting held no earlier than  seven days after the public hear- 
ing, adopt a n  ordinance extending the corporate limits to in- 
clude areas meeting the statutory requirements governing the 
character of the area to be annexed. 

The procedures employed in Par t  One differ from those 
embodied in Parts  Two and Three in two significant respects. 
First, Par t  One imposes no requirements which deal with the 
character of the area to be annexed provided tha t  i t  is con- 
tiguous to the municipality. Second, municipal action under 
Part  One is subject to  veto by the voters resident in the  area to 
be annexed if a petition demanding a referendum on the  
annexation proposal is signed and filed by a t  least fifteen per- 
cent of the voters resident in the affected area. 

While Par t  One is fully in force in Cumberland County, 
Parts Two and Three a re  subject to a distinct modification. 
Through a local act of the General Assembly, affected voters of 
Cumberland County a re  empowered to exercise a veto over any 
annexation proposal which would otherwise be implemented by 
resort to the provisions of Par t  Two or Par t  Three. Chapter 1058 






























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































