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THOMAS ROOKS v. JAMES P. MOORE.

1. Turpentine trees are the subject of lease.

2. Where A, let turpentine trees to B., and was by the contract to receive
a share of the.crop made by him: Held, that A. cannot maintain trover
for a conversion of the turpentine, before a division.

Tr1s was an action of trover, brought to recover the value of eight .
barrels of turpentine. On the trial before his Honor Judge Caldwell,
at New Harover Special Court, in June, 1852, the case was as follows:
The plaintiff being the owner of a tract of land on which were pine trees
cut for the purpose of dipping turpentine, agreed with one Black that
he might cultivate the trees and dip the turpentine, and have the boxes
for a year, Black promising to pay him therefor one-fourth of the
turpentine, and to apply the residue to the satisfaction of a debt for
which the plaintiff was bound as his surety. During the year, and after
Black had dipped out eight barrels, which were in the woods where they
were filled, the defendant caused them to be seized under an execution
in his favor against Black, and converted them. The plaintiff contended
that, under the agreement, he had such property in the turpentine, as
it was gathered, as entitled him to maintain trover for it, Black being
a mere laborer for him. His Honor thought otherwise, and in-
structed the jury that it was a case of renting, in which none of ( 2 )
the turpentine was the property of the plaintiff until after a
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division; and Black’s undertaking to make a certain application of the |
proceeds, did not alter the case. There was a verdict for the defendant,
rule for a new trial discharged, and the plaintiff appealed.

J. H. Bryan for plaintiff.
No counsel for defendant.

Peagson, J. If Black was a hireling, whose wages were to be paid
by an allowance of a certain part of the turpentine made by him, then
the whole of the turpentine belonged to the plaintiff, until he delivered
over to Black his share as wages.

If Black was a lessee of the trees for one year, and, by way of rent,
was to deliver to the plaintiff one-fourth of the turpentine made, then
the whole belonged to Black until he delivered over to the plaintiff
his share as rent.

The case states, that the “plaintiff agreed with Black that he might
cultivate the trees and dip the turpentine, and have the boxes for a year; -
and Black promised to pay him therefor one-fourth of the turpentine.”
This is clearly a lease for one year, provided turpentine trees can be
leased. That is the question in the case.

The authorities cited in Bacon’s Abrid., titled, “Leases and terms for

years,” leave no doubt on this question. So, under title, “Ejectment,”
it is said ejectment lies pro prima tonsura, that is, if a man has a grant
of the first grass that grows on the land every year, he may recover in
ejectment; for the first grass, or prima tonsura, is the best profit, and,
therefore, he that hath it shall be esteemed the proprietor of the land
"itself—for the after grass, or feeding, is in the nature of commonage.
So, ejectment lies pro herbagia, because the herbage is the most signal
profit of the soil, and the grantee hath a right at all times to enter and
take it. But ejectment doth not lie de pannagio, “because this is only
the masts that fall from trees, which the swine feed on, and not part of
the soil, as the herbage is.” These positions are settled by many cases
there cited.

It may be that the privilege of picking up pine knots, to be burnt

into tar, has the same relation to the right of cultivating the
( 8 ) trees for turpentine that pannagio, or the privilege of taking the

mast that falls, has to the right to take the herbage. However
this may be, it is clear that the right to cultivate the trees for turpentine
is the “most signal and best part of the land,” fit for that purpose, and
consequently, he that hath it is esteemed the proprietor of the land, for
the time necessary to cultivate and take it away; and the right to bring
ejectment implies that it is the subject of lease.

20
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It was said by Mr. Bryan, that the plaintiff and Black were tenants
in common. We did not clearly see the ground upon which he took this
position; but even if it were so, the plaintiff cannot maintain trover;
for to maintain that action between tenants in common, it is necessary
to show a destruction of the property, or some act tantamount to a
destruction, Here there was a mere conversion by the defendant, claim-
ing under Black.

Prr Curianm. : Judgment affirmed.

Cited: Denton v. Strickland, 48 N, C., 83; Powell », Hill, 64 N. C,,
171; Shearin v. Rigsbee, 97 N. C., 220.

NEHEMIAH TINDELL v. MIAL WALL.

1. The service of an attachment in the hands of a garnishee, creates a lien on
the debt or money due by him to the debtor, so that he cannot, by pay-
ment to the debtor, subsequent thereto, discharge himself from liability.

2. Therefore, where the garnishee, in his garnishment, admits his indebted-
ness to the defendant in the attachment, and subsequently thereto his
agent pays the debt so admitted to be due by him, the plaintiff is never-
theless entitled to have the debt condemned in the hands of the garnishee
to satisfy his demand.

3. Nor is it any defense to the garnishee, that before he was summoned, his
agent had notice from a third person not to pay the debt, as the plaintiff
had threatened, or was about to sue out an attachment.

Ture defendant was summoned as garnishee on 24 December, 1849,
under an attachment of the same date, sued out at the instance of the
plaintiff against one Henry Adcock, residing in Mississippi, and re-
turnable to the January Term, 1850, of Awsox County Court. The
defendant, in his answer, stated in substance: That he was indebted to
Adcock in the sum of $150; but that on 8 November preceding, his
brother, Edwin Wall, also a resident of Mississippi, being then about
leaving for that State, agreed with him to pay Adecock the said
debt, on his return there. He further states in his amended ( 4 )
answer in the Superior Court, that he did not, from that time,
see or hear from his brother until about April, 1850, when he returned
to Anson, and brought him his note to Adcock, and informed defendant
that he had paid it off in March, 1850, in pursuance of their arrangement
the fall before; that the payment to Adcock by his brother was made
without any other direction from defendant than that given in Novem-
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ber, 1849, and that he was informed by him, and believed that the
payment was made by his brother, without any knowledge of the attach-
ment being sued out by the plaintiff, or of the defendant being sum-
moned as garnishee. The defendant further stated that he had been
informed by his father, James Mials, that he wrote to Edwin Mials,
in Mississippi; that the plaintiff threatened suing out an attachment
against Adcock, and not to pay the debt to Adeock; but of this letter the
defendant .had no information, until summoned under the attachment.
On the trial before Caldwell, J., at Anson Superior Court, on the
last cirenit, several issues were submitted to the jury, to which they
responded by their verdict: (1) That the debt of $150, due from Mial
Wall to Adeock, was paid to said Adecock by Edwin Wall, of Mississippi,
on 11 March, 1850; (2) that Edwin Wall had no notice from Mial Wall
that he had been summoned as garnishee at the instance of the plaintiff
‘in the attachment against Adeock; (8) that said Mial Wall did not,
after he was summoned, countermand the payment to Adcock by Edwin
Wall, before the payment was made in Mississippi; (4) that Edwin
Wall had no notice that plaintiff had sued out the attachment against
Adcock before he made the payment as aforesaid; but that he had
notice from a third person before he made the payment, that the plaintiff
spoke of taking out an attachment; (5) that Mial Wall had sufficient
time -to countermand the payment of $150 made by Edwin Wall to
Adcock, between the service of the garnishment and the payment of
the money by Edwin Wall to Adcock. In addition to the finding by the
jury, it was admitted by the parties, that the single bill held by Adecock
against Mial Wall was negotiable paper in Mississippi, and that it wa$

there paid by Edwin Wall to Adeock, as agent of Mial Wall.
Upon the verdiet, his Honor gave judgment for the plaintiff
( 5 ) against Mial Wall for the amount of the plaintiff’s debt, on
which judgment had been theretofore obtained, and the costs of

suit, and the defendant appealed.

Strange for plaintiff.
J. H. Bryan for defendant.

- Nasg, C. J. The question in this case arises under the garnishment
of the defendant. The defendant was indebted to one Adcock, who lived
in the State of Mississippi, and Adcock was indebted to the plaintiff,
who sued out an attachment against him, and the defendant was sum-
moned as garnishee. In his answer, the defendant admitted his indebted-
ness to Adcock, but stated that before the attachment issued, he had
directed his brother, who was indebted to him, and lived in Mississippi,
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to pay Adcock his debt; and that he was informed by his brother that
he had paid it over to Adcock on the 2d Monday of March, 1850.
Upon the trial of the garnishment, several issues were submitted to the
jury, to all of which they responded in their verdict; and find that
Edwin Wall, the agent of defendant, paid the money to Adeock on 15
Mareh, 1850, at which time he had no notice from the defendant of his
being summoned as a garnishee in the case, and that the defendant had
sufficient time, after his being summoned as such garnishee, to have
countermanded his authority given to his agent to make such payment.
They further find that before the payment was made by the agent of
the defendant, he, the agent, had been informed by a third person, that
the plaintiff, Tindell, threatened to take out an attachient against
the property of the said Adcock, in Anson County. Upon this finding,
‘the court gave judgment for the plaintiff. In this judgment we perceive
no error. At the time the defendant was summoned as a garnishee,
he was indebted to Adcock in a sum sufficient to discharge his claim
against the latter. The attachment issued on 24 December, 1849, and he
was summoned the same day. The attachment created a lien upon the
debt of money due from the defendant to Adcock, so that the defendant
could not, by any payment to Adcock subsequent thereto, discharge
himself from his liability to the plaintiff in the attachment.

It was his duty to have immediately countermanded the authority ( 6 )
given to his agent. He failed to do so, although he had sufficient

time to have done it. If he has to pay the money a second time, it is
the result of his own negligence. The information which the jury find
was given to the agent, that the plaintiff threatened to take out an
attachment, was no countermand of the authority given to him to make
the payment, and cannot interfere with the plaintiff’s right to a judg-
ment condemning the debt for the payment of his judgment.

Per Curiam, Judgment affirmed.

STATE v. LEVI, A SLAVE,

1. Upon the conviction of a slave, under the 4_8th‘ section of 111th chapter
of Revised Statutes, the owner, and not the hirer, is liable for the costs
of the prosecution.

2. The case of the State v. Mann, 13 N. C., 263, cited and approved.

TuE. prisoner was indicted at Caswrrr, at the Fall Terms, 1851, for
burglary, of which, upon his trial, he was acquitted; but was found
guilty of grand laceny. In the bill of indictment, he was charged to
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compelled to give a void judgment. For if there be no plea to the
jurisdiction, and the “general issue” is not pleaded (without which there
cannot be a judgment of nonsuit), unless the court can stay, quash,
or dismiss the proceedings, it must, nolens volens, go on in an act of
ursurpation and give a void judgment, which is against reason. So, ex
necessitate, the court may, on plea, suggestion, motion, or ex mero motu,
where the defect of jurisdiction is apparent, stop the proceeding. Tidd,
516, 960.

2. If the allegations bring the case within the jurisdiction, so that
the defect is not apparent, and the general issue is pleaded, the proof
not sustaining the allegation, there is a fatal variance, which is ground
of nonsuit—e. g., declaration guare clausum fregit, in the county of
Wake—general issue; proof—trespass on land in the county of John-
ston: Or, debt for one hundred dollars, due by simple contract; proof—
debt of fifty dollars—nonsuit, unless affidavit be made according to the
statute.

The want of a jurisdiction in an inferior court is fatal without any
plea stating the objection. 1 Chit. P1, 477. If an inferior court has not
jurisdiction, it is ground of nonsuit under the general issue. 1 T. R,
151; 6 East, 583; 1 Chit. PL, 474.

3. If the.subject-matter is within the jurisdiction, and there be any
peculiar circumstance excluding the plaintiffs, or exempting the defend-
ant, it must be brought forward by a plea to the jurisdiction. Other-
wise, there is an implied. waiver of the objection, and the court goes
on in the exercise of its ordinary jurisdiction.

Tt was said in the argument, admit the magistrate had no jurisdiction,
the action might have been commenced in the county court, and as it
got into that court by appeal, what difference does it make? The reply
is, in a few words, the law prescribes the mode by which suits are to be
instituted; and to allow a case to be smuggled into court, would be to

encourage the inferior courts to usurp power, and do that which
(89 ) the Superior Courts are bound to prohibit them from doing. 3
Black. Com., 111, Writ of Prohibition.
Per Curiam. Judgment affirmed.

Cited: Forbes v. Hunter, 46 N. C., 281 ; Israel v. Ivey, 61 N. C., 551;
Walton v. Walton, 80 N. C., 26; 8. v.-Benthal, 82 N. C., 664; Novelle v.
Dew, 94 N.°C., 43; Blackwell v. Dibbrell, 103 N. C., 272; Bewille v. Cox,
109 N. C. 269; Hicks v. Beam, 112 N. C., 644; Short v. Gill, 126
N. C., 806.

Distinguished: Hawkins v. Hughes, 87 N. C., 115.
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