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THOMAS ROOKS v. JAMES P. MOORE. 

1. Turpentine trees are the subject of lease. 
2. Where A. let turpentine trees to B., and was by the contract to receive 

a share of the crop made by him: Held, that A. cannot maintain trover 
for a conversion of the turpentine, before a division. 

THIS was an action of trover, brought to recover the value of eight 
barrels of turpentine. On the trial before his Honor Judge Caldwell, 
a t  NEW HANOVER Special Court, in June, 1852, the case was as follows: 
The plaintiff being the owner of a tract of land on which were pine trees 
cut for the purpose of dipping turpentine, agreed with one Black that 
he might cultivate the trees and dip the turpentine, and have the boxes 
for a year, Black promising to pay him therefor one-fourth of the 

I turpentine, and to apply the residue to the satisfaction of a debt for 
which the plaintiff was bound as his surety. During the year, and after 
Black had dipped out eight barrels, which were in the woods where they 
were filled, the defendant caused them to be seized under an execution 
in his favor against Black, and converted them. The plaintiff contended 
that, under the agreement, he had such property in the turpentine, as 
i t  was gathered, as entitled him to maintain trover for it, Black being 
a mere laborer for him. His  Honor thought otherwise, and in- 
structed the jury that i t  was a case of renting, in which none of ( 2 ) 
the turpentine was the property of the plaintiff until after a 
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division; and Black's undertaking to make a certain application of the 
proceeds, did not alter the case. There was a verdict for the defendant, 
rule for a new trial discharged, and the plaintiff appealed. 

J.  H. Bryan f o r  plaintiff. 
No  counsel for defedunt.  

PEARSOK, J. If  Black was a hireling, whose wages were to be paid 1 
by an allowance of a certain part of the turpentine made by him, then 
the whole of the turpentine belonged to the plaintiff, until he delivered 
over to Black his share as wages. 

I f  Black was a lessee of the trees for one year, and, by way of rent, 
was to deliver to the plaintiff one-fourth of the turpentine made, then 
the whole belonged to Black until he delivered over to the plaintiff 
his share as rent. 

The case states, that the '(plaintiff agreed with Black that he might 
cultivate the trees and dip the turpentine, and have the boxes for a year; - 
and Black promised to pay him therefor one-fourth of the turpentine." 
This is clearly a lease for one year, provided turpentine trees can be 
leased. That is the question in the case. 

The authorities cited in Bacon's Abrid., titled, "Leases and terms for 
years," leave no doubt on this question. So, under title, "Ejectment," 
it is said ejectment lies pro p r i m  t m u r a ;  that is, if a man has a grant 
of the first grass that grows on the land every year, he may recover in 
ejectment; for the first grass, or prima towura, is the best profit, and, 
therefore, he that hath it shall be esteemed the proprietor of the land 
itself-for the after grass, or feeding, is in the nature of commonage. 
So, ejectment lies pro herbagia, because the herbage is the most signal 
profit of the soil, and the grantee hath a right at  all times to enter and 
take it. But ejectment doth not lie de pannagio, "because this is only 
the masts that fall from trees, which the swine feed on, and not part of 
the soil, as the herbage is." These positions are settled by many cases 
there cited. 

I t  may be that the privilege of picking up pine knots, to be burnt 
1 

into tar, has the same relation to the right of cultivating the 
( 3 ) trees for turpentine that pannugio, or the privilege of taking the 

mast that falls, has to the right to take the herbage. However 
this may be, i t  is clear that the right to cultivate the trees for turpentine 
is the "most signal and best part of the land," fit for that purpose, and 
consequently, he that hath it is esteemed the proprietor of the land, for 
the time necessary to cultivate and take it away; and the right to bring 
ejectment implies that i t  is the subject of lease. 

20 
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I t  was said by Mr. Bryan, that the plaintiff and Black were tenants 
in common. We did not clearly see the ground upon which he took this 
position; but even if it were so, the plaintiff cannot maintain trover; 
for to maintain that action between tenants in  common, i t  is necessary 
to show a destruction of the property, or some act tantamount to a 
destruction. Here there was a mere conversion by the defendant, claim- 
ing under Black, 

PER CUXIAM. Judgment affirmed. 

NEHEMIAH TINDELL v. MIAL WALL. 

1. The service of an attachment in the hands of a garnishee, creates a lien on 
the debt or money due by him to the debtor, so that he cannot, by pay- 
ment to the debtor, subsequent thereto, discharge himself from liability. 

2. Therefore, where the garnishee, in his garnishment, admits his indebted- 
ness to the defendant in the attachment, and subsequently thereto his 
agent pays the debt so admitted to be due by him, the plaintiff is never- 
theless entitled to have the debt condemned in the hands of the garnishee 
to satisfy his demand. 

3. Nor is i t  any defense to the garnishee, that before he was summoned, his 
. agent had notice from a third person not to pay the debt, as the plaintiff 

had threatened, or was about to sue out an attachment. 

THE defendant was summoned as garnishee on 24 December, 1849, 
under an attachment of the same date, sued out at  the instance of the 
plaintiff against one Henry Adcock, residing in  Mississippi, and re- 
turnable to the January Term, 1850, of ANSON County Court. The 
defendant, in his answer, stated in substance: That he was indebted to 
Adcock in  the sum of $150; but that on 8 November preceding, his 
brother, Edwin Wall, also a resident of Mississippi, being then about 
leaving for that State, agreed with him to pay Adcock the said 
debt, on his return there. H e  further states in  his amended ( 4 ) 
answer in  the Superior Court, that he did not, from that time, 
see or hear from his brother until about April, 1850, when he returned 
to Anson, and brought him his note to Adcock, and informed defendant 
that he had paid i t  off in  March, 1850, in  pursuance of their arrangement 
the fall before; that the payment to Adcock by his brother was made 
without any other direction from defendant than that given in Novem- 
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ber, 1849, and that he was informed by him, and believed that the 
payment was made by his brother, without any knowledge of the attach- 
ment being sued out by the plaintiff, or of the defendant being sum- 
moned as garnishee. The defendant further stated that he had been 
informed by his father, James Mials, that he wrote to Edwin Mials, 
in Mississippi; that the plaintiff threatened suing out an attachment 
against Adcock, and not to pay the debt to Adcock; but of this letter the 
defendant had no information, until summoned under the attachment. 

On the trial before Caldwell, J., at Anson Superior Court, on the 
laqt circcit, severd isszes were snbmittec! to the jury, to ~ S c h  they 
responded by their verdict: (1) That the debt of $150, due from Mial 
Wall to Adcock, was paid to said Adcock by Edwin Wall, of Mississippi, 
on 11 March, 1850; (2) that Edwin Wall had no notice from Mial Wall 
that he had been summoned as garnishee at the instance of the plaintiff . . 
in the attachment against Adcock; (3)  that said Mial Wall did not, 
after he was summoned, countermand the payment to Adcock by Edwin 
Wall, before the payment was made in Mississippi; (4) that Edwin 
Wall had no notice that plaintiff had sued out the attachment against 
Adcock before he made the payment as aforesaid; but that he had 
notice from a third person before he made the payment, that the plaintiff 
spoke of taking out an attachment; (5) that Mial Wall had sufficient 
time to countermand the payment of $150 made by Edwin Wall to 
Adcock, between the service of the garnishment and the payment of 
the money by Edwin Wall to Adcock. I n  addition to the finding by the 
jury, it was admitted by the parties, that the single bill held by Adcock 
against Mial Wall was negotiable paper in Mississippi, and that it was 
there paid by Edwin Wall to Adcock, as agent of Mial Wall. 

Upon the verdict, his Honor gave judgment for the plaintiff 
( 5 ) against Mial Wall for the amount of the plaintiff's debt, on 

which judgment had been theretofore obtained, and the costs of 
suit, and the defendant appealed. 

Strange for plaintiff. 
J .  H. Bryan for defendant. 

NASH, C. J. The question in this case arises under the garnishment 
of the defendant. The defendant was indebted to one Adcock, who lived 
in the State of Mississippi, and Adcock was indebted to the plaintiff, 
who sued out an attachment against him, and the defendant was sum- 
moned as garnishee. I n  his answer, the defendant admitted his indebted- 
ness to Adcock, but stated that before the attachment issued, he had 
directed his brother, who was indebted to him, and lived in Mississippi, 

Y:! 
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to pay Adcock his debt; and that he was informed by his brother that 
he had paid it over to Adcock on the 2d Monday of March, 1850. 
Upon the trial of the garnishment, several issues were submitted to the 
jury, to all of which they responded in  their verdict; and find that 
Edwin Wall, the agent of defendant, paid the money to Adcock on 15 
March, 1850, at  which time he had no notice from the defendant of his 
being sulnmoned as a garnishee in the case, and that the defendant had 
sufficicnt time, after his being summoned as such garnishee, to have 
countermanded his authority given to his agent to make such payment. 
They f i ~ r t h r r  find that before the pyrnent was made by the agent of 
the defendant, he, the agent, had been informed by a third pcrson, that 
the plaintiff, Tindell, threatened to take out an attachment against 
the property of the said Adcock, in Anson County. Upon this finding, 
the court gave judgment for the plaintiff. I n  this judgment we perceive 
no error. At  the time the defendant was summoned as a garnishee, 
he was indebted to Adcock in a sum suficient to discharge his claim 
against the latter. The attachment issued on 24 December, 1849, and he 
was summoned the same day. The attachment created a lien upon the 
debt of money due from the defendant to Adcock, so that the defendant 
could not, by any payment to Adcock subsequent thereto, discharge 
himself from his liability to the plaintiff in  the attachment. 
I t  was his duty to have immediately countermanded the authority ( 6 ) 
given to his agent. H e  failed to do so, although he had sufficient 
time to have done it. I f  he has to pay the money a second time, i t  is 
thc result of his own negligence. The information which the jury find 
was given to the agent, that the plaintiff threatened to take out an 
attachment, was no countermand of the authority given to him to make 
the payment, and cannot interfere with the plaintiff's right to a judg- 
ment condemning the debt for the payment of his judgment. 

PER CURIAM. Judgment affirmed. 

STATE v. LEVI, A SLAVE. 

1. Upon the conviction of a slave, under the 48th section of 111th chapter 
of Revised Statutes, the owner, and not the hirer, is liable for the costs 
of the prosecution. 

2. The case of the Htate u. Marun, 13 N. C., 263, cited and approved. 

THE prisoner was indicted at  CASWELL, at the Fall  Term, 1851, for 
burglary, of which, upon his trial, he was acquitted; but was found 
guilty of grand laceny. I n  the bill of indictment, he was charged to 
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