
ANNOTATIONS INCLUDE 172 N . C  

NORTH CAROLINA R E P O R T S  

VOL. 60 

C A S E S  

A R G U E D  A N D  D E T E E M I N E U  I N  PiIE 

S U P R E M E  C O U R T  

NORTH CAROLINA 

BROM 

JUNE TERM, 1863, TO D Z B M B E H  TERM, 1864, 
INCLUSIVE 

(EVBRACING 1 AND 2 WINSP. AND  WINS^. EQ.) 

BY 

H. C. JONES AND P. H. WINSTON. 

0 

A N N O T A T E D  B Y  

WALTER CLARK 

( 3 ~ .  A N N O .  ED.) 

REPRINTED BY THE STATE 

EDWARDS & BROUGHTON PRINTING GO., STATE PI~INTERS 
I~ALEIGH 

1917 



CITATION OF REPORTS 

Rule 62 of the Supreme Court is as  follows: 
Inasmuch as  all the volumes of Reports prior to  the 63d have been reprinted 

by the  State with the number of the volume instead of the name of the Re- 
porter, counsel will cite the volumes prior to 63 N. C. as follows: 

I 1 and 2 Martin, 
Taylor, and Conf. } as I N .  C. .. I S ~ J V ~ G ~  . . . . . "  2 

2 Haywood . . . . . ' I  3 " 

1 and 2 Car. Law 
Repository and . . " 4 " 

N. C. Term 1 
1 Murphey . . . . . I 1  5 " .. 2 Murphey . . . . . I c  6 .. 3 Murphey . . . . . "  7 
1 H a w k s  . . . . . . "  8 " 

2 Hawks . . . . . . . I  9 “ 

3 Hawks . . . . . .  " 10 " .. 4 Hawks . . . . . . I .  11 
. . . . .  1 Devereux Law 12 " 
. . . I .  " 2 Devereux Law 13 
. . . "  " 3 Devereux Law 14 
. . . "  " 4 Devereux Law 15 

1 Devereux Equity . . " 16 " 

2 Devereux Equity . . " 17 " 

1 Dev. and Bat. Law . " 18 " 

2 Dev. and Bat. Law . " 19 '' 
3 and 4 Dev. and 

B a t  Law 1 ' - '' 20 
1 Dev. and Bat. Eq. . . "  21 " 

. . "  " 2 Dev. and Bat. Eq. 22 
1 Iredell Law . . . .  " 23 " 

2 Iredell Law . . . . "  24 " 

3 Iredell Law . . . .  " 25 " 
4 Iredell Law . . . . "  26 " 

5 Iredell Law . . . . "  27 " 

6 Iredell Law . . . . I 1  28 " 

. . . . . .  7 Iredell Law 29 " 

8 Iredell Law . . . .  a s  30 N. C. 
9 Iredell Law . . . .  " 31 " 

10 Iredell Law . . . . . .  32 .. 
11 Iredell Law . . . .  " 33 " 

12 Iredell Law . . . .  " 34 " 

13 Iredell Law . . . .  " 35 " 

1 Iredell Equity . . .  " 36 " 

2 Iredell Equity . . .  " 37 " 

3 Iredell Equity . . .  " 38 " 

4 Iredell Equity . . .  " 39 " 

5 Iredell Equity . . .  " 40 " 

6 Iredell Equity . . .  " 41 " 

7 Iredell Equity . . .  " 42 " 
. . .  8 Iredell Equity " 43 " 

. . . . .  Busbee Law " 44 " 

Busbee Equity . . . .  " 45 " 

1 Jones Law . . . .  " 46 " 

2 Jones Law . . . .  " 47 '" 
3 Jones Law . . . .  " 48 " 

4 Jones Law . . . .  " 49 " 
5 Jones Law . . . .  " 50 " 

. . . .  6 Jones Law " 51 " 

. . . .  7 Jones Law " 52 " 

. . . .  8 Jones Law " 53 " 

1 Jones Equity . . .  " 54 " 

2 Jones Equity . . .  " 55 " 

. . .  3 Jones Equity " 56 " 

. . .  4 Jones Equity " 57 " 

5 Jones Equity . . .  " 58 " 

6 Jones Equity . . .  " 59 " 

1 and 2 Winston . . .  " 60 " 
Phillips Law . . . .  " 61 " 

 hilli ips Equity . . : " 62 " 

In  quoting from the reprinted Reports counsel will cite always the marginal 
(i. e., the original) paging, except 1 N. C. and 20 N. C., which a re  repaged 
throughout without marginal paging. 



JUSTICES 
OF THE 

SUPREME COURT OF NORTH CAROLINA 

DURING T H E  PERIOD COMPRISED I N  T H I S  VOLUME. 

C H I E F  JUSTICE. 

HON. RICmIOWD PEARSON. 

ASSOCIATE JUSTICES : 

HON. WILLIAM H. BATTLE, HON. MATTHIAS E. MANLY. 

ATTORNEY-GENEEAL : 

HON. SION H. ROGERS. 

REPORTERS : 

H. C. JONES, 

P. 11. WINSTON. 

CLERK O F  SUPREME COURT: 

E. B. FREEMAN. 

MARSHAL : 

JAMES LITCIIFORD. 

i i i  



JUDGES 
OF THE 

SUPERIOR COURTS OF NORTH CAROLINA 

Name. County. 
*HoN. JOHN L. B-~ILEY.. ........................................ .Buncombe . 
HOE. ROMULCS M. SAUSDERS. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .Wake 
HON. ROBERT R. HEATH.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .Chowan 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  HON. GEORGE HOWARD, JR Wilson 
HON. JAMES W. OSBORNE. .................................... .Mecklenburg 
HON. ROBERT S. FRENCH.. ....................................... .Robeson 

*HoN. THOMAS RUFFIN, JR. .  ................................. . R O m  
....................................... THox. ROBERT B. GILLIAM. .Granville 

HON. WILLIAM M. SHIPP. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .Henderson 
......................................... $HoN. EDWIX G. RE-~DE..  .Caswell 

'Resigned. ?Succeeded HON. THOMAB RUFFIK, JR. $Succeeded HON. JOHN L. BAILEY 

SOLICITORS 

Name. Dis t r i c t  County.  
JESSE J. YEATES. .................... .First ................ .Hertford 
CHARLES C. CLARK. ................. .Second ............... Craven 

................ SION H. ROGERS ...................... Third Wake 
THOMAS SETTLE, JR. ................. .Fourth ............... Rockingham 
R. P. BUXTON ....................... .Fifth ................'. Cumberland 

............... ................ ROBERT F. ARMFIELD. .Sixth .Yadkin 
.............. W. P. BYNUM ........................ Seventh Lincoln 

A. S. MERRIMON. .................... .Eighth .............. .Buncombe 



CASES REPORTED . 

[The letter "v" follows the name o! the plaintiff.] 

A PAGE 

.............. Adams v . Jones.. 198 
................ Atkins. Page v 268 

Austin. I n  r e  .................. 168 
Anstin. I n  re .................. 544 

B 

................ Bailey v . Moore 86 
. . . . . . . . . . . . . . . . . . . .  Bailey. S . v 137 

. . . . . . . . . . . . . . . .  Baker v . Evans 652 

. . . . . . . . . . . . . . . .  Baker v . Harris 271 
............... Ballance, Coley v 634 

. . . . . . . . . . . . .  Barringer. Peeler v 556 
............ Beasley. Williams v 102 

. . . . . . . .  Bingham v . Richardson 215 
Black, S . v . . . . . . . . . . . . . . . . . . . .  262 

. . . . . . . . . . . . . . . . .  Blake v . Page 252 
. . . . . . . . . . . . . .  Bledsoe. Watson v 249 

Blount v . Wright . . . . . . . . . . . . . . .  89 
. . . . . . . . . . .  Bowers v . Strudwick 612 
............. Boyd. Leatherwood v 123 

.................. Boyden. I n  r e  175 
............ Bradshaw. Bringle v 514 

. . . . . . . . . . . . .  Bradshaw. Haden v 259 
Bradshaw. Wood v .............. 419 
Bradshaw. In  r e  ................ 379 
Branch v . Goddin . . . . . . . . . . . . . .  493 
Bra.wley. Kesler v ............... 402 
Bridgman v . Mallett ............ 500 
Bringle v . Bradshaw . . . . . . . . . . .  514 
Brown. Garrow v ............... 595 
Brown. S . v .................... 448 
Bryan. I n  r e  ................... 1 
Eryson. Cope v ................. 112 

. . . . . . . . . . . . . . . . . . . .  Bryson, S . v 476 
Buchanan, Graham v ............ 93 
Bachanan. McLaurin v .......... 91 
Buchanan. Riley v .............. 479 
RurgwyD v . Lockhart .......... 264 

C 

Ca.gle. Kron v . . . . . . . . . . . . . . . . .  118 
..................... Cain, I n  r e  525 

Caldwell v . Cowan ............. 639 
Caldwell. Goodson v ............ 519 
CaIvert. Stancil v .............. 104 
Carr. Patrick v ................. 633 

PAGE 

Carson v . Carson ............... 575 
............... Casey v . Robards 434 

............. Chastaine, Higdon v 210 
.................. . . Clark v R R 109 

. . . . . . . . . . . . .  . Cline v Lattimore 206 
. ................. Cockman, S v 484 

. ...................... Cody, S v 197 
................. . Cope v Bryson 112 

. .............. Coley v Ballance 634 
................ Comrs., Worth v 617 

Cody v . Kincaid . . . . . . . . . . . . . .  594 
.............. Cowan, Caldwell v 639 

. ..................... Cox v Gee 516 
................. Craig, Reeves v 208 

. ............ Crossland v Shober 562 
.............. Cunninggim I n  re 392 

. . . . . . . . . . . . . . . . . . .  Curtis, In  r e  18Q 

D 
Dick. S . v ...................... 440 

. . . . . . . . . . . . . . . .  Dollahite, I n  r e  74 
Drake, S . v ..................... 238 

. . . . . . . . . . . . . . . . .  Duckworth, S v 240. 
............... Durham, Lloyd v 282 

E 
Edney, S . v . . . . . . . . . . . . . . . . . . . .  463 

. . . . . . . . . . . . . . .  Edwards v Parks 598 
Ellick, S . v . . . . . . . . . . . . . . . . . . . . .  450 
Evans, Baker v ................ 652 

F 
Ferebee, Gaither v . . . . . . . . . . . . .  303 
Finley, I n  r e  .................. 191 
Fisher, Hix v . . . . . . . . . . . . . . . . . .  474 
Fogleman, Shoffner v ........... 564 
Freeman, Haskill v ............. 585 
Prisby, Plimmons v ............. 200 

G 
Gaither v . Ferebee . . . . . . . . . . . . . .  303 
Garrett, S . v .................... 144 
Garrow v . Brown . . . . . . . . . . . . . . .  595 
Gatlin v . Walton ............... 325 
Gatlin. Walton v ............... 310 
Gee,  cox v . . . . . . . . . . . . . . . . . . . . .  516 
Goddin, Branch v ............... 493 



CASES REPORTED . 

P9QE 

........... Goodson v . Caldwell 519 

. . . . . . . . . . .  Graham v . Buchanm 93 
Granthan. I n  re ................. 73 
Guyer. I n  re . . . . . . . . . . . . . . . . . . .  68 

H 
. . . . . . . . . . . . .  . Haden v Bradshaw 259 

................. Harris. Baker v 271 
. . . . . . . . . . . . . . . .  Harris v Hearne 481 

. . . . . . . . . . . . . . .  Harris. Wilkins v 592 
. . . . . . . . . . . . . . . . . . .  Harwood. S v 226 

. . . . . . . . . . . . .  . Haskill v Freeman 585 
. . . . . . . . . . . . . . .  Haswell v Mallett 432 

. . . . . . . . . . . . . . .  Hearne, Harris v 481 
........... Hemphill, McDowell v 96 
. . . . . . . . . . .  Herbert v . Sanderson 277 
. . . . . . . . . . .  . Higdon v Chastaine 210 

Higley, Woodford v ............. 234 
Hix v . Fisher .................. 474 
Honeycutt, S . v ................. 446 
Horah v . Horah . . . . . . . . . . . . . . . .  650 
Hunter,  I n  re . . . . . . . . . . . . . . . . . .  372 
Huie. In re . . . . . . . . . . . . . . . . . . . .  165 

1 

Irvin. I n  re . . . . . . . . . . . . . . . . . . . .  59 

J 

. . . . . . . . . . . . . . . . . . . . . . .  Jake. S v 471 
. . . . . . . .  . Johnson (M.) v Mallett 511 
........ . Johnson (W.) v Mallett 410 

. . . . . . . . .  . Johnson v Murchison 83 
.......... Jahnson v . Murchison 286 

Johnson v . Olive . . . . . . . . . . . . . .  213 
Johnson. S . v . . . . . . . . . . . . . . . . . .  151 
Johnson. S . v . . . . . . . . . . . . . . . . . . .  235 . 

. . . . . . . . . . . .  Johnston. Summey v 98 
Jones. Adams v . . . . . . . . . . . . . . . . .  198 

K 
Kesler v . Brawley . . . . . . . . . . . . . .  402 

. . . . . . . . . . . . . . . . . . . . .  Kirk. I n  re 186 
. . . . . . . . . . . . . . . .  Kincaid. Conly v 594 

. . . . . . . . . . .  Kinnamon. Newsom v 99 
Kittrell, Turner v . . . . . . . . . . . . . . .  589 
Kron v . Cagle . . . . . . . . . . . . . . . . . .  118 

L 
Lane v . Lane . . . . . . . . . . . . . . . . . .  630 
Lattimore, Cline v . . . . . . . . . . . . . .  206 

. . . . . . . . . . .  Leatherwood v . Boyd 123 
Lewis, S . v . . . . . . . . . . . . . . . . . . . . .  300 

. Lloyd v Durham . . . . . . . . . . . . . . .  282 
Lockhart, Burgwyn v . . . . . . . . . . .  264 

PAGE 
London. Miller v . . . . . . . . . . . . . . . .  628 
Long. I n  re . . . . . . . . . . . . . . . . . . . .  534 
Love. McCracken v . . . . . . . . . . . . . .  641 

M 

McCracken v . Love ............. 641 
NoDaniel v . Trull . . . . . . . . . . . . . .  399 
McDaniel. S . v . . . . . . . . . . . . . . . . . .  245 
McDougald v . McLeant . . . . . . . . . .  120 
McDowell v . Hemphill . . . . . . . . . .  96 
McIver v . Ritter . . . . . . . . . . . . . . . .  605 
McLane v . Manning . . . . . . . . . . . .  608 
McLaurin v . Buchanan . . . . . . . . .  91 
McLean, McDougald v . . . . . . . . . .  120 
McLean. Millsaps v . . . . . . . . . . . . .  80 
McMinn. Shipman v . . . . . . . . . . . .  122 
McNeely. S . v . . . . . . . . . . . . . . . . . .  232 
McNeill. Murchison v . . . . . . . . . . .  217 
Mallett . Bridgmaa v . . . . . . . . . . . .  500 
Mallett, Haswell v . . . . . . . . . . . . . .  432 
Mallett. Johnson (M.) v . . . . . . . .  511 
Mallett, Johnson (W.) v . . . . . . . .  410 
Mallett. White v . . . . . . . . . . . . . . . .  430 
Manning. McLane v . . . . . . . . . . . . .  608 
Martin. I n  re . . . . . . . . . . . . . . . . . . .  153 
Meroney, I n  re . . . . . . . . . . . . . . . . .  61 
Medlin. S . v . . . . . . . . . . . . . . . . . . . .  488 
Mendenhall. Sloan v . . . . . . . . . . . .  553 
Miller v . London . . . . . . . . . . . . . . .  628 
Millsaps v . McLean . . . . . . . . . . . . .  80 
Moody, Plott v . . . . . . . . . . . . . . . . . .  636 
Moore. Bailey v . . . . . . . . . . . . . . . . .  86 
Moore. Scott v . . . . . . . . . . . . . . . . . .  642 
Morgan . S . v . . . . . . . . . . . . . . . . . . .  243 
Murchison. Johnson v . . . . . . . . . . .  83 
Murchison. Johnson v . . . . . . . . . . .  286 
Murchison v . McNeill . . . . . . . . . . .  217 
Murph, S . v . . . . . . . . . . . . . . . . . . . .  129 

N 

Newsom v . Kinnamon . . . . . . . . . .  99 
Nicholson. I n  re . . . . . . . . . . . . . . . .  67 
Norton. S. v . . . . . . . . . . . . . . . . . . . .  296 

0 
Olive. Johnson v . . . . . . . . . . . . . . . .  213 

P 
Page v . Atkins . . . . . . . . . . . . . . . . .  268 
Page, Blake v . . . . . . . . . . . . . . . . . .  252 
Parks. Edwards v . . . . . . . . . . . . . . .  598 
Patrick v . Carr . . . . . . . . . . . . . . . . .  633 
Patton v . Patton . . . . . . . . . . . . . . .  572 



CASES REPOltTED . 

PAGE 

. . . . . . . . . . . . . .  Patton. Summey v 601 
. . . . . . . . . . . .  . Peeler v Barringer 556 

. . . . . . . . . .  . Pickett v Southerland 615 
. . . . . . . . . . . . . .  Plimmons v Frisby 200 

................. Plott v . Moody 636 
. . . . . . . . . . . . . . . . . . .  Prince, In re 195 
. . . . . . . . . . . . . . . . . .  Prior, Smith v 417 

R 
. . . . . . . . . . . . . . . . . . .  Rafter, Tn re 537 
.................. . . . R R v Clark 109 
.................. R . R., Smith v 202 

. . . . . . . . . . . . . . . .  . Reeves v Craig 208 
............... Riley v . Buchanan 479 

. . . . . . . . .  Richardson, Bingham v 215 
Ritter, Jn re . . . . . . . . . . . . . . . . . . .  76 
Ritter, McIver v ................. 605 
Robards, Casey v . . . . . . . . . . . . . . .  434 
Rcseman. In re . . . . . . . . . . . . . . . . .  368 
Russell. In .re .................. 388 
Russell, Saunders v ............. 97 

S 
Sam, S . v . . . . . . . . . . . . . . . . . . . . . . .  293 

. . . . .  Sanderson, Herbert v ..... : 277 
Saunders v . Russell . . . . . . . . . . . .  9'7 
Schieffelin v . Stephens . . . . . . . . .  106 
Scott v . Moore . . . . . . . . . . . . . . . . .  642 
Scott. Upchurch v . . . . . . . . . . . . . . .  520 
Shipman v . McMinn . . . . . . . . . . . .  122 
Shober, Crossland v . . . . . . . . . . . . .  562 
Shoffner v . Fogleman ........... 564 
Sinclair v . Worthy . . . . . . . . . . . . .  3 14 
Sloan v . Mendenhall ............ 553 

. . . . . . . . . . . . . . . . . .  Smith v Prior 417 
Smith v . R . R ................... 202 
Smith v . Smith ................. 581 
Southerland, Pickett v . . . . . . . . . .  615 

. . . . . . . . . . . . . . . . . .  Sowers, In re 384 
Spivey, In re ................... 540 
Stafford, Wilson v . . . . . . . . . . . . . . .  646 
Stance1 v . Calvert . . . . . . . . . . . . . .  104 
S . v . Bailey ................... 137 
S . v . Elack . . . . . . . . . . . . . . . . . . . .  262 

................... S . v . Brown 448 
S . v . Bryson . . . . . . . . . . . . . . . . . .  476 

. . . . . . . . . . . . . . . .  S . v . Cockman 484 
S . v . Cody . . . . . . . . . . . . . . . . . . . .  197 
S . v . Dick . . . . . . . . . . . . . . . . . . . . .  440 
S . v . Drake . . . . . . . . . . . . . . . . . . .  238 
S . v . Duckworth ............... 240 
S . v . Edney . . . . . . . . . . . . . . . . . . .  463 

vii 

PAGE 

S . v . Ellick ................... 450 
S . v . Garrett . . . . . . . . . . . . . . . . . .  144 
S . v . Harwood . . . . . . . . . . . . . . . .  226 
S . v . Honeycutt . . . .  : .......... 446 
S . v . Jake . . . . . . . . . . . . . . . . . .  .. 471 
S . v . Johnson . . . . . . . . . . . . . . . . .  151 
S . v . Johnson . . . . . . . . . . . . . . . . .  235 
S . v . Lewis . . . . . . . . . . . . . . . . . . .  300 
S . v . McDaniel . . . . . . . . . . . . . . . .  245 
S . v . McNeely . . . . . . . . . . . . . . . . .  232 

. . . . . . . . . . . . . . . . . . . .  S v Medlin 488 
S . v . Morgan . . . . . . . . . . . . . . . . . .  242 
S .  v . M u r ~ h  . . . . . . . . . . . . . . . . . .  129 
S . v . Norton . . . . . . . . . . . . . . . . . .  296 
S . v . Sam . . . . . . . . . . . . . . . . . . . . .  293 
S . v . Summey . . . . . . . . . . . . . . . . .  496 
S . v . Twiggs . . . . . . . . . . . . . . . . . .  142 
S . v . Young . . . . . . . . . . . . . . . . . . . .  126 
Stephens, Schieffelin v . . . . . . . . . .  106 
Strudwick, Bowers v . . . . . . . . . . . .  612 
Summey, S . v . . . . . . . . . . . . . . . . . . .  496 
Summey v . Johnston . . . . . . . . . . .  98 
Summey v . Patton . . . . . . . . . . . . .  601 

T 
Troy v . Troy . . . . . . . . . . . . . . . . . .  624 
Trull. McDaniel v . . . . . . . . . . . . . .  399 

. Turner v Kittrell . . . . . . . . . . . . . .  589 
Twiggs, S . v . . . . . . . . . . . . . . . . . . .  142 

u 
Upchurch v . Scott . . . . . . . . . . . . . .  520 

W 

Walker v . Walker . . . . . . . . . . . . . .  255 
Wallis v . Wallis . . . . . . . . . . . . . . . .  78 
Walton. Gatlin v . . . . . . . . . . . . . . . .  325 
Walton v . Gatlin . . . . . . . . . . . . . . .  310 
Watson v . Bledsoe . . . . . . . . . . . . . .  249 
White v . Mallett . . . . . . . . . . . . . . .  430 
Wilkins v . Harris . . . . . . . . . . . . . .  592 
Williams v . Beasley . . . . . . . . . . . .  102 
Wilson v . Stafford . . . . . . . . . . . . . .  645 
Woodford v . Higly . . . . . . . . . . . . .  234 
Worthy, Sinclair v . . . . . . . . . . . . . .  114 
Wood v . Bradshaw . . . . . . . . . . . . .  419 
Worth v . Comrs . . . . . . . . . . . . . . . .  617 
Wright, Blount v . . . . . . . . . . . . . . .  83 
Wyrick, In re . . . . . . . . . . . . . . . . . .  375 

Y 
Young. S . v . . . . . . . . . . . . . . . . . . . . . .  126 



CASES CITED . 

...................... Adams v . Gillespie ................. 55 N.C.. 244 649 
Adams v . Hedgpeth ................ 50 N . C.. 327 ...................... 200 
Alexander. Williams v ............. 51 N . C.. 137 ...................... 360 
Allen. Clerk's Office v .............. 52 N . C.. 156 ...................... 91 

...................... Allen. S . v ........................ 11 N.C.. 356 450 
Alston. Binford v .................. 15 N . C.. 351 .................. .316. 323 
Alston v . Hamlin .................. 19 N . C.. 115 ...................... 495 
Am . Bible Society v . Hollister ...... 54 N . C.. 10 ................. ..316. 323 
Amis v . Satterfield ................ 40 N . C.. 173 ...................... 597 
Armfield v . Moore ................. 44 N.C.. 15 T . . . . . . . . . . . . . . . . . . . . . .  436 
Arrington v . Sledge ................ 13 N . C.. 359 ...................... 607 
Attorney-General v . Bank .......... 57 N . C.. 287 ...................... 359 

...................... Baker v . Pender ................... 50 N.C.. 351 253 
Bank. Attorney-General v .......... 57 N . C.. 287 ...................... 359 
Bank. Yarborough v ............... 13 N. C.. 23 ...................... 607 

...................... Barbee. Iredell v .................. 31 N.C.. 250 469 

...................... Barnes. S . v ....................... 52 N.C.. 20 231 
Beckwith v . Lamb ................. 35 N . C.. 400 ....................... 124 

...................... Benton. S . v ....................... 19 N.C.. 196 487 
Berry v . Waddell ................ ? . 31 N . C.. 318 ...................... 164 
Binford v . Alston ................. 15 N . C.. 351 .................. .316. 323 

...................... Blount v . Moore ................... 18 N.C.. 10 80 
Blount. University v ............... 4 N . C.. 13 ...................... 124 
Bonner. Hill v ..................... 44 N . C.. 257 ...................... 281 

...................... Bradshaw. In r e  ................... 60 N.C.. 379 386 

...................... Bradshaw. Ward v ................. 60 N.C.. 419 509 

...................... Broughton. S . v ................... 29 N.C.. 96 127 
Brown v . Brown ................... 49 N . C.. 123 ...................... 257 

...................... ................... Brown v . Brown 6 N.C.. 350 261 

...................... Brown. Lea v ..................... 56 N.C.. 141 629 
Bryan. Ex parte ................... 60 N . C.. 1 .................. .316. 386 

............... . ...................... Bridgman v . Mallett 60 N C.. 500 514 
.............. . ....................... Buchanan. McLean v 53 N C.. 444 95 

....,.......... ...................... Bunting. Morrisey v 12 N.C.. 3 213 
.............. . ...................... Burgwyn v . Lockhart 60 N C.. 264 201 

...................... Byrd. Gilliam v ................... 30 N.C.. 280 106 

Cain. In  r e  ........................ 60 N.C.. 525 ...................... 391 
Caldwell. Goodson v ............... 60 N . C.. 519 ...................... 432 
Caldwell v . Justices ............... 57 N . C.. 323 ...................... 281 

...................... Caldwell. S . v ..................... 47 N.C.. 468 245 

...................... ...................... Camp v . Cox 60 N.C.. 52 569' 

...................... . Carmichael. Witherspoon v ........ 41 N C.. 143 612: 

...................... . Carrier v . Hampton ................ 33 N C.. 307 125 

viii 



CASES CITED . 

Casper. Northcot v ................ 41 N.C.. 303 . . . . . . . . . . . . . . . . . . . . . .  360 
.Castrix. Pearce v . . . . . . . . . . . . . . . . . .  53 N . C.. 71 . . . . . . . . . . . . . . . . . . . . . .  79 

. . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . .  Cheek. Smith  v 50 N . C.. 213 .316. 323 
Clark. Palmer  v . . . . . . . . . . . . . . . . . . .  13 N.C.. 354 . . . . . . . . . . . . . . . . . . . . . .  607 

. . . . . . . . . . . . . . . . . . . . .  Clary v . Clary 24 N . C.. 78 ....................... 121 
Clerk's Office v . Allen . . . . . . . . . . . . . .  52 N . C.. 156 . . . . . . . . . . . . . . . . . . . . . .  91 
Cobb. Hoe11 v ...................... 49 N.C.. 258 ...................... 123 
Coble. Keck v ..................... 13 N.C.. 489 . . . . . . . . . . . . . . . . . . . . . .  95 

. . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . .  Cole v . Cole 23 N . C.. 460 213 
. . . . . . . . . . . . . . . . . . . . . .  Cox. Camp v . . . . . . . . . . . . . . . . . . . . . .  60 N.C.. 52 569 

Craig. Reeves v . . . . . . . . . . . . . . . . . . .  60 N.C.. 209 ...................... 484 
...................... Craige. Myers v ................... 44 N.C.. 169 360 
. . . . . . . . . . . . . . . . . . . . . .  Craton. S . v ....................... 28 N.C.. 164 543 
. . . . . . . . . . . . . . . . . . . . . .  Cree. Hough v . . . . . . . . . . . . . . . . . . . . .  57 N.C.. 295 336 
. . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . .  Crockett. Green v 22 N . C.. 390 .568. 570 
. . . . . . . . . . . . . . . . . . . . . .  .................. Curtis. Lackay v 41 N.C.. 199 611 

Curtis, 9 . v . . . . . . . . . . . . . . . . . . . . . . . .  20 N.C.. 222 ...................... 473 

Dark v . Marsh .................... 4 N.C.. 249 . . . . . . . . . . . . . . . . . . . . . .  303 
Dancy v . Sugg . . . . . . . . . . . . . . . . . . . .  19 N . C.. 515 ...................... 152 
Davis. Miller v .................... 29 N . C.. 198 . . . . . . . . . . . . . . . . . . . . . .  95 
Davis. R . R. v ... :. ................ 19 N . C.. 451 . . . . . . . . . . . . . . . . . . . . . .  334 
Dean v . King ...................... 35 N . C.. 20 . . . . . . . . . . . . . . . . . . . . . .  285 
Dixon. In, r e  . . . . . . . . . . . . . . . . . . . . . . .  60 N.C.. 73 . . . . . . . . . . . . . . . . . . . . . .  378 

. . . . . . . . . . . . . . . . . .  Dixon v . Warters  53 N.C.. 449 . . . . . . . . . . . . . . . . . . . . . .  496 
. . . . . . . . . . . . . . . . . . . . . .  Dorey. Dunbar v ................... 52 N.C.. 222 95 

Duckworth. S . v ................... 60 N.C., 243 ...................... 449 
. . . . . . . . . . . . . . . . . . . . . .  Dunbar v . Dorey ................... 52 N.C.. 222 95 
. . . . . . . . . . . . . . . . . . . . . .  Dwiggins. Freeman v . . . . . . . . . . . . . .  55 N . C.. 162 597 

...................... Earnhardt .  Reid v . . . . . . . . . . . . . . . . .  32 N.C.. 516 101 
.................... ... . . . . . . . . . . . . . . . . . . .  Edney v . King  39 N.C.. 465 611 

...................... Elliott v . Posten ................... 57 N . C.. 443 638 

...................... Ex parte Mason ................... 5 N.C.. 336 19 
................... .................. Ex parte Bryan 60 N . C.. 1 .316, 386 

F 

Fairbai rn  v . Fisher  ................ 57 N . C.. 390 ...................... 592 
. . . . . . . . . . . . .  ................. . Ferebee. 'Gaither v 60 N C.. 310 .457. 493. 499 
...................... . . . . . . . . . . . . . . .  . Ferebee v . Saunders 25 N C.. 360 96 
...................... ................ . Fisher.  Fai rbai rn  v 57 N C.. 390 592 
. . . . . . . . . . . . . . . . . . . . . .  Fisher.  Marshall v . . . . . . . . . . . . . . . . .  46 N.C.. 111 124 
. . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . .  . Fogleman. Shafner v 44 N C.. 280 82 
. . . . . . . . . . . . . . . . . . . . . .  .............. . Freeman v. Dwiggins 55 N C.. 162 597 

. . . . . . . . . . . . .  ................. . Gaither v . Ferebee 60 N C.. 310 .457. 493. 499 

...................... .................. Garner v . Garner 45 N.C.. 1 583 

...................... .................... . Gallant. Polk v 22 N C.. 395 570 

......... .................. . Gatlin v . Walton 60 N C.. 333 .400. 418. 424. 507 

i x  



GASES CITED . 

Gerhart. S . v . . . . . . . . . . . . . . . . . . . . . .  48 N.C.. 178 ....................... 233 
Gillespie. Adams v ................. 55 N.C., 244 ...................... 649 
Gilliam v . Byrd .................... 30 N.C., 280 ...................... 106 
Gillis v . Harris . . . . . . . . . . . . . . . . . .  59 N . C.. 267 . . . . . . . . . . . . . . . . . . . . . .  82 
Glenn. S . v ........................ 52 N.C.. 321 ...................... 33-4 
Gooch. Taylor v .................... 49 N.C.. 436 ...................... 568 
Goode. S . v ....................... 32 N.C.. 49 . . . . . . . . . . . . . . . . . . . . . .  112 
Goodloe v . Taylor .................. 10 N . C.. 458 . . . . . . . . . . . . . . . . . . . . . .  251 
Goodson v . Caldwell . . . . . . . . . . . . . . .  60 N . C.. 519 ...................... 433 
Goodwin. S . v ...................... 27 N.C.. 401 . . . . . . . . . . . . . . . . . . . . . .  298 
Graham. I n  r e  . . . . . . . . . . . . . . . . . . . . .  53 N.C.. 416 . . . . . . . . . . . . . . . . . . . . . .  518 
Grantham. I n  r e  .................. 60 N . C.. 73 ....................... 396 
Green v . Crockett ................. 22 N.C.. 390 . . . . . . . . . . . . . . . . . .  568. 570 

. . . . . . . . . . . . . . . . . . . . . .  Guilford. S . v ...................... 49 N.C.. 83 231 
Guyer. I n  r e  . . . . . . . . . . . . . . . . . . . . .  60 N . C.. 66 . . . . . . . . . . . . . . . . .  .376. 387 

Halcombe v . Ray . . . . . . . . . . . . . . . . . .  23 N.C.. 340 . . . . . . . . . . . . . . . . . . . . . .  290 
Hall. Wilson v . . . . . . . . . . . . . . . . . . . .  35 N.C.. 489 . . . . . . . . . . . . . . . . . . . . . .  90 
Hamlin, Alston v . . . . . . . . . . . . . . . . . .  19 N.C.. 115 ...................... 495 
Hampton. Carrier v . . . . . . . . . . . . . . . .  33 N.C.. 307 . . . . . . . . . . . . . . . . . . . . . .  125 
Harding v . Spivey . . . . . . . . . . . . . . . .  30 N.C.. 63 . . . . . . . . . . . . . . . . . . . . . .  607 

. . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . .  i Harvey v Smith 18 N.C.. 186 82 
Hart. S . v ......................... 26 N.C., 246 . . . . . . . . . . . . . . . . . . . . . .  447 

. . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . .  
I 

Harris. Gillis v 
. . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . . .  

59 N.C., 267 82 
Harris v Mills 4 N C.. 149 270 
Harris v . Philpot . . . . . . . . . . . . . . . .  40 N.C.. 324 . . . . . . . . . . . . . . . . . . . . . .  631 

. ...................... . . . . . . . . . . . . . .  
. . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . .  

Hastings. Zeigenfust v 24 N C.. 463 315 
Hedgpeth. Adams v 50 N.C.. 327 200 

. . . . . . . . . . . . . . . . . .  Henderson. Hoke v . . . . . . . . . . . . . . . .  15 N C.. 1 .329. 337 
Henry. S. v . . . . . . . . . . . . . . . . . . . . . . . .  50 N.C., 65 . . . . . . . . . . . . . . . . . . . . . .  151 
Hight. Prue v . . . . . . . . . . . . . . . . . . . .  51 N.C.. 265 . . . . . . . . . . . . . . . . . .  315. 528 
Hill v . Bonner . . . . . . . . . . . . . . . . . . . .  44 N . C  .. 257 . . . . . . . . . . . . . . . . . . . . . .  281 
Hill. S . v . . . . . . . . . . . . .  
Hill v . Spruill . . . . . . . .  
Hoe11 v . Cobb . . . . . . . .  
Hoke v . Henderson . . .  
Holdfast v . Shepard . 
Hollister. Am . Bible So 
Hough v . Cree . . . . . . .  
Houston. Judge v . . . .  
Howes. Newkirk v . . . .  

25 N.C.. 398 468 ............ . . . . . . . . . . . . . . . . . . . . . .  
. . . . . . . . . . . .  39 N.C.. 244 . . . . . . . . . . . . . . . . . . . . . .  631 
. . . . . . . . . . . .  49 N.C.. 258 . . . . . . . . . . . . . . . . . . . . . .  123 
. . . . . . . . . . . .  15 N.C.. 1 . . . . . . . . . . . . . . . . . .  329. 337 
. . . . . . . . . . . .  31 N.C.. 222 . . . . . . . . . . . . . . . . . . . . . .  90 
iety v . . . . . .  54 N . C.. 10 . . . . . . . . . . . . . . . . .  .316. 323 
. . . . . . . . . . . .  57 N.C.. 295 . . . . . . . . . . . . . . . . . . . . . .  336 
. . . . . . . . . . . .  34 N.C.. 108 . . . . . . . . . . . . . . . . . . . . . .  117 
. . . . . . . . . . . .  58 N.C.. 265 . . . . . . . . . . . . . . . . . . . . . .  253 

. . . . . . . . . . . . . . . . . . . . . .  Huntley. Ratliff v . . . . . . . . . . . . . . . . . .  27 N.C.. 445 445 
Hur'dle v . Outlaw . . . . . . . . . . . . . . . . .  55 N.C.. 75 . . . . . . . . . . . . . . . . . . . . . .  269 

Iredell v . Barbee . . . . . . . . . . . . . . . . .  31 N.C.. 250 . . . . . . . . . . . . . . . . . . . . . .  469 
I n  r e  Bradshaw . . . . . . . . . . . . . . . . . . . .  60 N.C.. 379 . . . . . . . . . . . . . . . . . . . . . .  386 

. . . . . . . . . . . . . . . . . . . . . .  I n  r e  Cain ........................ 60 N.C.. 525 391 

. . . . . . . . . . . . . . . . . . . . . .  I n  r e  Dixon ...................... 60 N.C.. 73 378 
. . .  . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . .  I n  r e  Graham i 53 N.C.. 416 518 

I n  r e  Grantham . . . . . . . . . . . . . . . . . .  60 N.C.. 73 . . . . . . . . . . . . . . . . . . . . . .  396 

X 



CASF,S CITED . 

In re Guyer . . . . . . . . . . . . . . . . . . . . . .  60 N.C.. 66 . . . . . . . . . . . . . . . . . .  376. 387 
In re Ritter . . . . . . . . . . . . . . . . . . . . . .  60 N.C.. 76 . . . . . . . . . . . . . . . . . .  195. 377 
In re Roseman .................... 60 N.C.. 368 ...................... 541 
ln re Russell ..................... 60 N.C.. 388 ...................... 500 

Jarrott. S . v ....................... 23 N . C.. 16 . . . . . . . . . . . . . . . . . . . . . .  491 
Jenkins. S . v ...................... 50 N.C.. 430 ...................... 472 
Johnson. Lea v .................... 31 N.C.. 15 . . . . . . . . . . . . . . . . . . . . . .  266 
Johnson v . Mallett ................ 60 N . C.. 410 ................. .507. 508 
~ohnson .  Shull v .................. 55 N . C.. 202 ...................... 617 
Jones v . McLaurin ................. 52 N . C.. 392 ...................... 49 

...................... Jordan v . Marsh .................. 31 N.C., 234 116 

. . . . . . . . . . . . . . . . . . . . . .  Joyner v . Joyner .................. 59 N.C., 322 264 
. Judge v Houston .................. 34 N . C., 108 ...................... 117 

Justices, Caldwell v ................ 57 N . C., 323 ...................... 281 

Keck v . Coble ..................... 13 N.C.. 489 ...................... 95 
Kelley. Thomas v ................. 35 N.C., 43 ...................... 90 
Kilpatrick v . Rodgers .............. 42 N . C., 44 ...................... 630 

...................... King, Dean v 35 N.C., 20 ...................... 285 
King, Edney v .................... 39 N.C., 465 ...................... 611 
Kornegay, Musgrove v ............. 47 N.C., 71 ...................... 528 

Lackay v . Curtis .................. 41 N . C.. 199 ...................... 611 
Langford. S . v .................... 12 N.C., 253 ...................... 472 
Lamb, Beckwith v ................. 35 N . C., 400 ...................... 124 
Lea v . Brown .................... 56 N.C., 141 ...................... 629 
Lea v . Johnson ...........:....... 31 N . C., 15 ...................... 266 
Leary, Sprui l lv  .................... 35 N.C., 225 ...................... 360 
Little v . McLendon ............... 58 N . C., 216 ...................... 579 
Lockhart, Burgwyn v .............. 60 N.C., 264 ...................... 201 

Mallett. Bridgman v ................ 60 N . C.. 500 ...................... 514 
Mallett. Johnson v ................. 60 N . C.. 410 ................. .507. 508 
Manly v . Raleigh ................. 57 N . C.. 370 ................. .188. 623 
Marsh. Dark v .................... 4 N.C.. 249 ...................... 303 
Marsh. Jordan v .................. 31 N.C.. 234 ...................... 116 
Marshall v . Fisher ................. 46 N . C.. 111 ...................... 124 
Marshall. Stone v .................. 52 N.C.. 300 ...................... 292 
Mason. Ez parte .................. 5 N.C.. 336 ...................... 19 
Mastin v . Waugh ................. 19 N . C.. 517 ...................... 213 
Matthews. S . v .................... 48 N . C.. 451 .................. .359. 361 
Mebane v . Mebane ................. 39 N.C.. 131 ...................... 336 
Miller v . Davis ....... ! .......... 29 N.C.. 198 ...................... 95 
Mills. Harr is  v .................... 4 N . C.. 149 ...................... 270 
Monroe v . Stutts .................. 31 N.C.. 49 ...................... 445 

xi 



CASES CITED . 

Moore. Armfield v . . . . . . . . . . . . . . . . .  44 N.C.. 157 . . . . . . . . . . . . . . . . . . . . . .  496 
Moore. Blount v ................... 18 N . C.. 10 . . . . . . . . . . . . . . . . . . . . . .  80 
Morehead v . R . R .  ................. 52 N.C.. 500 ...................... 82 
Morrisey v . Bunting . . . . . . . . . . . . . .  12 N . C.. 3 . . . . . . . . . . . . . . . . . . . . . .  213 
Motley. Shinn v ................... 56 N.C.. 490 . . . . . . . . . . . . . . . . . . . . . .  617 
Motley v . Whitemore. . . . . . . . . . . . . . .  19 N . C.. 537 . . . . . . . . . . . . . . . . . . . . . .  235 
Murray v, Windley . . . . . . . . . . . . . . . .  29 N.C.. 201 . . . . . . . . . . . . . . . . . . . . . .  113 
Murphy. Phillips v ................ 49 N . C., 45 . . . . . . . . . . . . . . . . . . . . . .  436 

. . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . .  Musgrove v . Kornegay 47 N.C.. 71 528 
Myers v. .  Craige ................... 44 N . C.. 169 . . . . . . . . . . . . . . . . . . . . . .  360 
McAustin. Ritchie v ............... 2 N.C.. 220 . . . . . . . . . . . . . . . . . . . . . .  79 

. . . . . . . . . . . . . . . . . . . . . .  McCanless. S . v .................... 31 N.C.. 375 245 
McGowan. Ringold v ............... 34 N . C.. 44 . . . . . . . . . . . . . . . . . . . . . .  95 

. . . . . . . . . . . . . . . . . . . . . . .  . ........... McKimmon v McDonald 57 N C.. 1 604 

. . ..................... McLaurin. Jones v . . . . . . . . . . . . . . . . .  52 N C.. 392 -49 
McLean v . Bhchanan . . . . . . . . . . . . . . .  53 N . C.. 444 ...................... 95 

. . . . . . . . . . . . . . . . . . . . . . .  McLendon. Little v ................ 58 N C.. 216 579 

. . . . . . . . . . . . . . . . . . .  . .................... McRae v. R R 47 N C.. 186 .348. 350 

Newkirk v . Howes . . . . . . . . . . . . . . . .  58 N . C.. 265 . . . . . . . . . . . . . . . . . . . . . .  253 
................. Northcot v . Casper 41 N.C., 303 . . . . . . . . . . . . . . . . . . . . . .  360 

Norton. S . v ....................... 60 N . C.. 302 .................. .457. 499 

0 

. . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . .  Outlaw. Hurdle v 55 N . C.. 75 269 

P 

Palmer v . Clark. .................. 13 N . C.. 354 . . . . . . . . . . . . . . . . . .  .570. 607 
Patton. S . v . . . . . . . . . . . . . . . . . . . . . . .  27 N.C.. 180 . . . . . . . . . . . . . . . . . . . . . .  112 
Patton. Summey v ................. 60 N.C.. 52 . . . . . . . . . . . . . . . . . . . . . .  574 
Pearce v . Castrix . . . . . . . . . . . . . . . . . .  53 N . C.. 71 . . . . . . . . . . . . . . . . . . . . . .  79 
Pender. Baker v . . . . . . . . . . . . . . . . . . .  50 N.C.. 351 . . . . . . . . . . . . . . . . . . . . . .  253 
Pendergrass. S. v . . . . . . . . . . . . . . . . . .  19 N.C.. 365 ...................... 264 

. . . . . . . . . . . . . . . . . . . . . .  Philpot. Harr is  v . . . . . . . . . . . . . . . . . .  40 N.C.. 324 631 
. . . . . . . . . . . . . . . . .  ...................... Phillips v . Murphy 49 N.C.. 45 436 

. . . . . . . . . . . . . . . . . . . . . .  Polk v . Gallant .................... 22 N . C.. 395 570 

. . . . . . . . . . . . . . . . . . . . . .  ................... . Posten. Elliott v 57 N C.. 443 638 
Powell v . Powell ................... 41 N . C., 50 . . . . . . . . . . . . . . . . . . . . . .  595 

................. . . . . . . . . . . . . . . . . . . . . .  . Prue v . Hight 51 N C.. 265 ..315, 528 

...................... ......................... . Pugh. S . v 52 N C.. 61 295 

. . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . .  Raleigh. Manly v 57 N . C.. 370 .188. 623 
. . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . .  Rankin v . Rankin 31 N . C.. 156 261 

.................. . . . . . . . . . . . . . . . . . . . . . .  Ratliff v . Huntley 27 N.C.. 445 445 

.................. ...................... Ray. Halcombe v 23 N.C.. 340 290 
. . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . .  Redding. Winningham v 51 N . C.. 126 113 

.................... . . . . . . . . . . . . . . . . . . . . . .  Reeves v . Craig 60 'N . C.. 209 48.4 ...................... ................. . . Reid v Earnhardt 32 N C.. 516 101 
...................... . . . . . . . . . . . . . . . . . . . . . . .  Rhem v Tull 35 N.C.. 57 588 

xii 



CASES CITED . 

Ringold v . McGowan . . . . . . . . . . . . . . .  34 N . C.. 44 . . . . . . . . . . . . . . . . . . . . . .  95 
Ritchie v . nfcAustin . . . . . . . . . . . . . . .  2 N . C.. 220 ...................... 79 
Ritter. In re . . . . . . . . . . . . . . . . . . . . . . . .  60 N . C.. 76 . . . . . . . . . . . . . . . . . .  .195. 377 

. . . . . . . . . . . . . . . . . . . . . .  Roberts. S . v . . . . . . . . . . . . . . . . . . . . . .  19 N.C.. 540 231 
Rodgers. Kilpatrick v . . . . . . . . . . . . . .  42 N . C.. 44 . . . . . . . . . . . . . . . . . . . . . .  630 
Roseman. In re . . . . . . . . . . . . . . . . . . . .  60 N.C..  368 . . . . . . . . . . . . . . . . . . . . . .  541 

. . . . . . . . . . . . . . . . . . . . . .  Russell. I n  re ..................... 60 N.C.. 388 500 

. . . . . . . . . . . . . . . . . . . . . .  R . R . v. Davis ..................... 19 N.C.. 451 334 
R . R.. McRae v . . . . . . . . . . . . . . . . . . . .  47 N . C.. 186 . . . . . . . . . . . . . . . . . .  .348. 350 

. . . . . . . . . . . . . . . . . . . . . .  R . R.. Morehead v . . . . . . . . . . . . . . . . .  52 N.C.. 500 82 

Satterfield. Amis v ................. 40 N.C.. 173 . . . . . . . . . . . . . . . . . . . . . .  597 
Saunders. Ferebee v ............... 25 N.C.. 360 . . . . . . . . . . . . . . . . . . . . . .  96 

. . . . . . . . . . . . . . . . . . . . . .  Scott v . Sears . . . . . . . . . . . . . . . . . . . . .  31 N.C.. 87 91 
Scott. Upchurch v ......... : ....... 60 N . C.. 520 . . . . . . . . . . . . . . . . . .  .418. 520 
.Sears, Scott v . . . . . . . . . . . . . . . . . . . . .  31 N.C.. 87 . . . . . . . . . . . . . . . . . . . . . .  91 
Sehorn v . Williams ................ 51 N . C.. 575 . . . . . . . . . . . . . . . . . . . . . .  274 
Skinner. Wood v . . . . . . . . . . . . . . . . . .  25 N.C.. 564 . . . . . . . . . . . . . . . . . . . . . .  92 
Sledge. Arrington v ................ 13 N . C.. 359 . . . . . . . . . . . . . . . . . . . . . .  607 

. . . . . . . . . . . . . . . . . . . . . .  Smith. Harvey v ................... 18 N.C.. 186 82 
Smith, Wagstaff v ................. 39 N.C.. 1 ...................... 360 
Shepard. Holdfast v . . . . . . . . . . . . . . .  31 N . C.. 222 . . . . . . . . . . . . . . . . . . . . . .  90 

. . . . . . . . . . . . . . . . . . . . . .  Shinn v . Motley ................... 56 N.C.. 490 617 
Shafner v . Fogleman ............... 44 N . C.. 280 . . . . . . . . . . . . . . . . . . . . . .  82 
Shull v . Johnson .................. 55 N . C.. 202 . . . . . . . . . . . . . . . . . . . . . .  617 
Smith v . Cheek .................... 50 N . C.. 213 . . . . . . . . . . . . . . . . .  ..316. 323 
Spivey. Harding v ................. 30 N . C.. 63 . . . . . . . . . . . . . . . . . . . . . .  607 

. . . . . . . . . . . . . . . . . . . . . .  ................... Spivey v . Spivey 37 N.C.. 100 632 
Spruill. Hill v ..................... 39 N . C.. 244 . . . . . . . . . . . . . . . . . . . . . .  631 
Spruill v . Leary ................... 35 N.C.. 225 . . . . . . . . . . . . . . . . . . . . . .  360 
S . v . Allen . . . . . . . . . . . . . . . . . . . . . . . .  11 N.C.. 356 . . . . . . . . . . . . . . . . . . . . . .  450 
S. v . Barnes ...................... 52 N.C.. 20 . . . . . . . . . . . . . . . . . . . . . .  231 
S . v . Benton . . . . . . . . . . . . . . . . . . . . . .  19 N.C.. 196 . . . . . . . . . . . . . . . . . . . . . .  487 
S . v . Broughton . . . . . . . . . . . . . . . . . . .  29 N . C.. 96 . . . . . . . . . . . . . . . . . . . . . .  127 
S . v . Caldwell .................... 47 N.C.. 468 ...................... 245 
S . v . Craton ...................... 28 N.C.. 164 . . . . . . . . . . . . . . . . . . . . . .  543 
S . v . Curtis ....................... 20 N.C.. 222 . . . . . . . . . . . . . . . . . . . . . .  473 
S . v . Duckworth .................. 60 N.C.. 243 . . . . . . . . . . . . . . . . . . . . . .  449 
S . v . Gerhart . . . . . . . . . . . . . . . . . . . . .  48 N.C.. 178 ...................... 233 
S . v . Glenn . . . . . . . . . . . . . . . . . . . . . . .  52 N.C.. 321 . . . . . . . . . . . . . . . . . . . . . .  334 
S . v . Goode . . . . . . . . . . . . . . . . . . . . . . .  32 N.C.. 49 . . . . . . . . . . . . . . . . . . . . . .  112 
S . v . Goodwin ...................... 27 N . C.. 401 . . . . . . . . . . . . . . . . . . . . . .  298 

. . . . . . . . . . . . . . . . . . . . . .  S . v . Guilford ..................... 49 N.C.. 83 231 
S . v . Hart  . . . . . . . . . . . . . . . . . . . . . . . .  26 N.C.. 246 ... : .... . . . . . . . . . . . . . .  447 

. . . . . . . . . . . . . . . . . . . . . .  S . v . Henry ....................... 50 N.C.. 65 151 
S . v . Hill . . . . . . . . . . . . . . . . . . . . . . . . .  25 N.C.. 398 . . . . . . . . . . . . . . . . . . . . . .  468 
S . v . Jarrot t  . . . . . . . . . . . . . . . . . . . . . .  23 N.C.. 76 . . . . . . . . . . . . . . . . . . . . . .  491 

. . . . . . . . . . . . . . . . . . . . . .  S . v . Jenkins . . . . . . . . . . . . . . . . . . . . .  50 N.C.. 430 472 
S . v . Langford . . . . . . . . . . . . . . . . . . . .  12 N.C.. 253 . . . . . . . . . . . . . . . . . . . . . .  472 
S . v . McCanless . . . . . . . . . . . . . . . . . . .  31 N . C.. 375 . . . . . . . . . . . . . . . . . . . . . .  245' 

. . . . . . . . . . . . . . . . . . .  S . v . Matthews .................... 48 N C.. 451 .359. 361 
S . v . Norton ...................... 60 N . C.. 302 . . . . . . . . . . . . . . . . . .  .457. 499 

xiii 



CASES CITED . 

S . v . Patton . . . . . . . . . . . . . . . . . . . . . .  27 N . C.. 180 . . . . . . . . . . . . . . . . . . . . . .  112 
. . S v Pendergrass . . . . . . . . . . . . . . . . .  19 N . C.. 365 . . . . . . . . . . . . . . . . . . . . . .  264 

S . v . Pugh . . . . . . . . . . . . . . . . . . . . . . . .  52 N.C.. 61  . . . . . . . . . . . . . . . . . . . . . .  295 
S . v . Roberts . . . . . . . . . . . . . . . . . . . . .  19 N . C.. 540 ...................... 231 
S . v . Skinner . . . . . . . . . . . . . . . . . . . . .  25 N . C.. 564 . . . . . . . . . . . . . . . . . . . . . .  92 
S . v . Summey ..................... 60 N . C.. 496 . . . . . . . . . . . . . . . . . . . . . .  457 

. S . v . Walker ....................... 32 N C.. 234 . . . . . . . . . . . . . . . . . . . . . .  245 
. . . . . . . . . . . . . . . . . . . . . . .  S . v . Whitt 49 N.C..  349 . . . . . . . . . . . . . . . . . . . . . .  472 

. S . v . Williams . . . . . . . . . . . . . . . . . . . .  47 N C.. 194 . . . . . . . . . . . . . . . . . . . . . .  237 

. Stone v . Marshall . . . . . . . . . . . . . . . . . .  52 N C.. 300 . . . . . . . . . . . . . . . . . . . . . .  292 

. Stowe v . Ward . . . . . . . . . . . . . . . . . . . . .  1 2  N C., 57 . . . . . . . . . . . . . . . . . . . . . .  360 
Stutts. Monroe v . . . . . . . . . . . . . . . . . .  3 1  N . C.. 49 . . . . . . . . . . . . . . . . . . . . . .  445 

. Sugg. Dancy v . . . . . . . . . . . . . . . . . . . . .  19 N. C.. 515 . . . . . . . . . . . . . . . . . . . . . .  152 
Summey. S . v . . . . . . . . . . . . . . . . . . . . . .  60 N . C.. 496 . . . . . . . . . . . . . . . . . . . . . .  457 
Summey v . Patton ................. 60 N . C.. 52 . . . . . . . . . . . . . . . . . . . . . .  574 

. . Swann v Swann . . . . . . . . . . . . . . . . . .  53 N C.. 299 . . . . . . . . . . . . . . . . . . . . . .  630 

T 

Taylor v . Gooch . . . . . . . . . . . . . . . . . . .  49 N . C.. 436 . . . . . . .  .-, . . . . . . . . . . . . .  568 
Taylor. Goodloe v . . . . . . . . . . . . . . . . .  10 N.C.. 458 . . . . . . . . . . . . . . . . . . . . . .  251 
Thomas v . Kelley .................. 35 N.C.. 43 . . . . . . . . . . . . . . . . . . . . . .  90 
Tull. Rhem v ...................... 35 N . C.. 57 . . . . . . . . . . . . . . . . . . . . . .  588 

U 

University v . Blount . . . . . . . . . . . . . . .  4 N . C.. 1 3  . . . . . . . . . . . . . . . . . . . . . .  124 
Upchurch v . Scott . . . . . . . . . . . . . . . . .  60 N . C.. 520 . . . . . . . . . . . . . . . . . .  .418. 520 

w 
Waddell. Berry v . . . . . . . . . . . . . . . . . .  31 N . C.. 318 ...................... 164 
Wagstaff v . Smith . . . . . . . . . . . . . . . . .  39 N . C.. 1 . . . . . . . . . . . . . . . . . . . . . .  360 
Walker. S . v . . . . . . . . . . . . . . . . . . . . . .  32 N . C.. 234 . . . . . . . . . . . . . . . . . . . . . .  245 
Wallis v . Wallis . . . . . . . . . . . . . . . . . . .  60 N . C.. 78 . . . . . . . . . . . . . . . . . . . . . .  83 

. Walton. Gatlin v . . . . . . . . . . . . . . . . . . .  60 N . C.. 333 ......... .400. 418. 424. 507 
Ward v . Bradshaw ................. 60 N.C.. 419 . . . . . . . . . . . . . . . . . . . . . .  509 
Ward v . Stowe . . . . . . . . . . . . . . . . . . . .  17 N.C.. 509 . . . . . . . . . . . . . . . . . . . . . .  360 

. . . . . . . . . . . . . . . . . . . .  Ward. Stowe v 12 N.C.. 57 . . . . . . . . . . . . . . . . . . . . . .  360 
.................. . . . . . . . . . . . . . . . . . . . . . .  Warters. Dixon v 53 N.C.. 449 496 

Waugh. Mastin v . . . . . . . . . . . . . . . . . .  19 N.C.. 5 1  7 . . . . . . . . . . . . . . . . . . . . . .  213 
Whitmore. Motley v . . . . . . . . . . . . . . .  19 N.C.. 537 . . . . . . . . . . . . . . . . . . . . . .  235 
Whitt. 9 . v . . . . . . . . . . . . . . . . . . . . . . . .  49 N . C.. 349 . . . . . . . . . . . . . . . . . . . . . .  472 

. Wilson v. Hall . . . . . . . . . . . . . . . . . . . . .  35 N C.. 489 . . . . . . . . . . . . . . . . . . . . . .  90 . . Williams v Alexander . . . . . . . . . . . . .  51 N C.. 137 . . . . . . . . . . . . . . . . . . . . . .  360 

. . . . . . . . . . . . . . . . . . . . . . . .  Williams. j3 v . . . . . . . . . . . . . . . . . . . . .  47 N C.. 194 237 

. . . . . . . . . . . . . . . . . . . . . . .  Williams. Sehorn v . . . . . . . . . . . . . . . .  51 N C.. 575 274 
. . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . .  Windley. Murray v 29 N.C.. 201 113 

. . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . .  Winningham v Redding 51  N b.. 126 113 

. . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . .  Witherspoon v Carmichael 41 N C.. 143 612 

Y 

. . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . .  Yarborough v Bank 13  N.C.. 23 607 

z 
Zeigenfust v . Hastings . . . . . . . . . . . . .  24 N . C.. 463 . . . . . . . . . . . . . . . . . . . . . .  315 

xiv 



CASES AT LAW 
ARGUED AND DETERMINED 

IN THE 

SUPREME COURT 
0 F 

NORTH CAROLINA 

RALEIGH 

JUNE TERM, 1863 

IN THE MATTER O F  J. C. BRYAN. 

HABEAS CORPUS. 

1. The courts and judges of the States have concurrent juris~diction with the 
courts and judges of the Confederate States ivn the issuing of writs of 
habeas corpus and in the inquiring into the causes of detention, even 
where such detention is by an officer or agent of the Confederate States. 

2. The courts of this State, as  well as the individual judges, have jurisdiction 
to issue writs of habeas corpu81 and to have the return made to them in 
term-time, and, as  a court, to consider and determine of the causes of 
detention. 

3. A person liable to military service, as a congcript, under the act of Con. 
gress of April, 1862, and who, by virtue of section 9 of the act, rpgularly 
procured a discharge by furnishing a proper substitute, cannot again be 
enrolled as a conscript u~nder the act of September, 1862. 

BRYAN, the applicant, petitioned to the Supreme Court, a t  the ( 2 ) 
present term, for a writ of habeas corpus, alleging that, being be- 
tween the ages of 18 and 35 years, he procured a substitute, who was 
duly received by Peter Mallett, then major in command of the conscript 
camp near Raleigh, and the chief enrolling o6cer of the State, and that 
the said Maior Peter Mallett, on 29 July, 1862, gavel him a discharge 
for the war; that the age of the said substitute was 39 years; that on 
16  June, 1863, he was arrested as a conscript, and w a s  at the date of his 

*Judge MANLY wlas ablaent during the greater part of the term on accounlt 
of sickness, and did not participate in the consideration of any of the cases 
of habeas corpus decided a t  this term. 
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petition in the custody of Lieut. J. D. W. Young, of Franklin County, 
as a conncript, under the second law for raising conscripts (September, 
18621, and that the said Lieutenant Young is about to carry him to 
Camp Holnies, a rendezvous for conscripts near the city of Raleigh. 
The prayer of the petition is for a writ of habeas corpus  to inquire into 
the cause of detention of the said J. C. Bryan, and for a discharge. The 
court ordered the writ, which was accordingly issued by the clerk, and 
was returned with this endorsement: 

I accept the service of this writ, and return for answer, that the facts 
set forth in the petition are substantially true, and that I arrested him 
by an order of the enrolling officer for Fifth Congressional District. 

J. D. IT. YOUNG, 
Lieu t .  4 0 t h  Reg t .  N.  C. Mil i t ia .  

On the return of the writ a day was given in court for the hearing of 
the case, and as a preliminary to the consideration of the facts stated in 
the petition, the Court requesteld arguments from gentlemen present on 
the quelsiion whether this Court and the other courts of superior juris- 
diction, and the judges individually of this State, have jurisdiction to 
issue writs of habeas c o ~ p u s  and to consider the causes of detention 
where the imprisonment or detention was under the authority of the 
Confederate Government. 

B. F. Moore a n d  P. H.  W i n s t o n ,  Sr. ,  in support  of t h e  juris- 
( 18 ) diction. 

George Ti .  S t r o n g ,  Dis tr ic t  A t torney  of t h e  Confederate  S ta tes ,  
w i t h  u 4 o m  ,was T h o m a s  Brag,q, contra. 

PEARSON, CI. J. Governor TTance having informed the judges that the 
Secretary of War puts his objection to the release of citizens who have 
been arrested as conscripts by the officers of the Confederate States after 
they had been discharged by the State tribunals on writs of habeas 
corpus, upon the ground that the courts of the State had no jurisdiction 
over the subject, the Court directed the question to be argued as pre- 
liminary to the disposition of the many applications before it by writs 
of habeas corpus, and assigned a day. As the organ of the Court, I 
addressed a communication to his Excellency the Presidelnt of the Con- 
federate States, informing him of the fact, and that the Court would be 
pleased to hear an argument by the Attorney-Genelral of the Confeder- 
ate States or any other gentleman of the bar he might appoint for the 
purpose. The question has been fully argued by Mr. Moore and Mr. 
Winston in support of the jurisdiction, and by Mr. Strong, District At- 

torney of the Confederate States, with whom was associated Mr. 
( 1 9  ) Bragg, against the jurisdiction. 

2 
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We have devoted to the subject that temperate and mature delibera- 
tion which its great importance called for, and the Court is of opinion 
that it has jurisdiction and is bound to exercise it, and to discharge the 
citizen whenever it appears that he is unlawfully restrained of his liberty 
by an officer of the Confederate States. I f  the restraint is lawful, the 
Court dismisses the application and remands the party. I f ,  on the other 
hand, the restraint is unlawful, the Court discharges him. The lawful- 
ness or unlawfulness of the restraint necessarily involves the construc- 
tion of the act of Congress under which the officer justifies the arrest, 
and the naked question is, By whom is the act of Congress to be con- 
strued? By the Secretary of War and the subordinate officers he ap- 
points in order to carry the conscription acts into effect, or by the judi- 
ciary? Or, if the latter, have the State courts jurisdiction over the sub- 
ject? This, as was well remarked by Mr. Strong, is a dry question of 
constitutional law, and its decision should not be influenced by collateral 
disturbing causes. 

The jurisdiction of the State courts over the subject is settled in this 
State, and has been so considered as far  back as the traditions of the bar 
carry us. I n  1815 Judge Tay lor ,  2 Law Rep., 57, published Lewis's case, 
decided by the Supreme Court of Nassachusetts, in which the Court, 
upon a habeas corpus to an officer of the United States, took jurisdiction 
and discharged a soldier on the ground that the enlistment was not valid 
by the proper construction of the act of Congress. That decision was 
concurred in by the bench and bar in this State, and the jurisdiction has 
ever since been exercised by our courts and judges, and treated as "set- 
tled" until the present term of the Court. I n  E x  parte Mason, 5 N.  C., 
336 (1809)) the jurisdiction was exercised, and a soldier of the United 
States was discharged by the Court. We have traditions of other cases 
tried by single judges, but no reports were made of them. About 1847, 
while on the Superior Court bench, I exercised the jurisdiction, 
and a soldier was brought before me at Smithville, on a writ ( 20 ) 
directed to the officer in command at Fort Caswell (Captain 
Childs, who afterwards so highly distinguished himself in Mexico), In 
re &fills, who claimed exemption as a shoemaker during the past winter. 
I n  my letter to Judge Battle and Judge  M a d y ,  asking their opinion as 
to the construction of the conscription and exemption acts, all three of 
us took it for granted that the question of jurisdiction was settled, and 
in the opinion filed by me in that and all of the other cases which have 
been before me, I set forth that the power of the State judges to put a 
construction upon the acts of Congress, so far as they involve the rights 
of the citizen (as distinguished from mere military regulations), is set- 
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tled, and all of the other judges in this State who have issued writs of 
habeas corpus have so treated it (Judges Battle, French, Heath, and 
Shipp). 

The question has been considered as settled in the other States, and 
their courts have in many cases assumed and exercised the jurisdiction, 
and it has been conceded by the courts of the United States. Chancellor 
Kent, 1 Com., 440, referring to Stacey's case, says: "The question was 
therefore settled in favor of a concurrent jurisdiction in that ease, and 
there has been a similar decision and practice by the courts of other 
States." I n  the note many cases are referred to. Hurd, in his treatise 
on Habeas Corpus, under title "Concurrent Jurisdiction," refers to and 
collates a great many cases which fully support his conclusion: "It may 
be considered settled that State courts may grant the writ in all cases of 
illegal confinement under the authority of the United States." So if any 
question can be settled by authority, the concurrent jurisdiction of the 
State courts must be treated as settled. I t  must be presumed that this 
long series of cases which establish the concurrent jurisdiction of the 
State courts, and their power to put a construction on acts of Congress 
when necessary to the decision of a case before them, is supported by the 
most clear and satisfactory reasoning, and it would be idle to attempt to 

add anything to what has been said by the many able judges who 
( 21 ) have discussed the-question. I will content myself by making a 

few extracts from some of the opinions. Tilghman,  C. J., in 
Lockington's case, Brightly, 269, (in 1818) says: "It is to be observed 
that the authority of the State judges in cases of habeas corpus emanates 
from the several States, and not from the United States. I n  order to 
destroy their jurisiction, therefore, it is necessary to show, not that the 
United States have given them jurisdiction, but that Congress possesses 
and has exercised the power of taking away that jurisdiction which the 
States have vested in their own judges." Southard, J., in S. v. Brearly, 
2 South., 555, (1819) says: "It will require in me a great struggle, both 
of feeling and judgment, before I shall be prepared to deny the jurisdic- 
tion of the State, and say that she has surrendered her independence on 
questions like this, and that her highest judicial tribunal, for such pur- 
poses, is incapable of inquiring into the imprisonment of her citizens, 
no matter how gross or illegal it may be, provided i t  be by the agents of 
the United States and under color of their laws." "Have we lost the 
jurisdiction because we cannot construe and determine the extent and 
operation of acts of Congress? We are often compelled to construe 
them; they are our supreme law, when made in conformity with the 
Constitution. I s  it because the United States is a party? How does she 
become a party on such a question? I s  she a party for the purpose of 
despotism? Whenever a man holds a commission from her shall he, 
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without legal authority, or in violation of her own statutes, injure, im- 
prison, or oppress the citizen? Surely not." I n  Slocumb v.  Mayberry, 
2 Wheat., 1, (1817), Slocumb was surveyor for the port of Newport in 
Rhode Island, and under the directions of the collector had seized the 
"Venus," lying in that port with a cargo, ostensibly bound to some other 
port in the United States. Mayberry, who was the owner of the cargo, 
brought an action of replevin in the State court for restoration of the 
cargo. Slocumb put his defense on the ground that he was an officer of 
the LTnited States, and the seizure of the vessel and cargo was 
authorized by an act of Congress, and denied the jurisdiction of ( 22 ) 
the State court. The court took jurisdiction, and decided in favor 
of Mayberry, on the ground that the act of Congress, by its proper con- 
struction, only authorized the seizure and detention of the vessel, and 
did not embrace the cargo; consequently the officer had detained the 
cargo against law. Slocumb carried the case to the Supreme Court of 
the United States, where it was held that the State court had jurisdic- 
tion, and had put a proper construction on the act of Congress. Mar- 
shall, C. J., says: ((Had this action been brought for the vessel, instead 
of the cargo, the case would have been essentially different; the detention 
would have been by virtue of aF act of Congress, and the jurisdiction of 
a State court could not have been sustained; but the action being brought 
for the cargo, to detain which the law gave no authority, it was triable 
in the State court." I cite this case, particularly, because in the action 
of replevin the thing is taken out of the possession of the officer, as the 
person is taken out of the possession of the officer under a writ of habeas 
corpus; so it is directly in point to show that a State court has jurisdic- 
tion wherever the law gives no authority to detain the person or the . thing; and, in order to decide that question, the State court has power 
to put a construction on-the act of Congress under which the officer jus- 
tifies the imprisonment or detention. 

To oppose this array of authorities and reason, Mr. Strong relies on 
two cases: Ableman v.  Booth, 21 How., 506, and Hill's case, recently 
decided by the Supreme Court of Alabama. With the decision in 
Ableman v.  Booth, 21  How., 506, we entirely concur, and agree with 
Tamey, C. J., that it is "a new aud ulzprecedented attempt, made for the 
first time, by a State court" to assume, not merely an exclusive jurisdic- 
tion, but a jurisdiction controlling the District Court of the United 
States. This decision of the Supreme Court of the United States in no 
wise impugns the concurrent jurisdiction of the State courts, which has 
been settled by the authorities and reasoning to which we have 
referred. Two cases were preaented. Booth was arrested under ( 23 ) 
a warrant of the commissioner appointed in pursuance to an act 
of Congress in respect to fugitive slaves, under a charge of having aided 
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in the rescue of a fugitive slave; and upon examination before the com- 
missioner, probable cause being shown, he was committed to answer a 
charge of the United States for a misdemeanor, before the District Court 
in the State of Wisconsin; he gave bail for his appearance, but was after- 
wards surrendered by his bail and imprisoned by the marshal; where- 
upon he obtained a writ of habeas corpus from a judge of the State and 
was discharged. After being discharged, the grand jury found a bill of 
indictment against him in the District Court, upon which he was tried 
and convicted and sentenced to pay a fine and be imprisoned. While in 
prison, under sentence, he obtained a writ of habeas corpus- from the 
Supreme Court of the State, and was discharged; whereupon the Su- 
preme Court of the United States had the matter brought before it on a 
writ of error, and decided that as Booth, in the first case, was legally in 
custody of the marshal on a warrant of commitment to answer a charge 
for an indictable offense before the District Court, and, in  the second 
case, was in jail under the sentence of the District Court, the State court 
had no jurisdiction by habeas corpus to take him out of the custody of 
the marshal, or out of jail and discharge him. This was the decision in 
the case, and if the language used by the Chief Justice in delivering the 
opinion is construed in reference to the facts of the case before the Court, 
there is nothing either in the decision or the opinion which denies t h ~  
concurrent jurisdiction of the State courts. I t  is true the language is 
susceptible of a wider meaning, and may afford room for an inference 
that the learned Chief Justice '(goes outside of the record," and expresses 
an opinion against the jurisdiction of the State courts in all cases where 
one is restrained of his liberty by an officer or agent of the Government 
of the United States, although the imprisonment be unlawful, and is not 

authorized by the act of Congress under which the officer pro- 
( 24 ) fesses to act; but, in our opinion, such an inference will do great 

injustice to that able jurist; he surely could not have intended to 
put "his obiter dictum" in opposition to the series of authorities above 
referred to, without making any allusion or reference to them, or any 
attempt to controvert the reasoning upon which they rest. However this 
may be, the decision does not conflict with the concurrent jurisdiction of 
the State courts, and the obiter d ic tum,  if i t  be  one, is not entitled to the 
weight of an authority, and must be treated simply as the opinion of an 
able lawyer on a question not presented by the facts before the Court, 
and entitled only to that degree of consideration which its intrinsic merit 
will command. 

The same remarks are applicable to the case of H i l l  and  others,  re- 
cently decided by the Supreme Court of Aflabama. The petitioners 
claimed to be entitled to exemption by reason of bodily incapacity, but 
had not been held unfit for military service in the field by a surgeon, 
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under the rule prescribed by the Secretary of War. We fully concur 
in the decision of the case before the Court; indeed, during the last 
spring, I refused the application of two persons who claimed exemption 
on the ground of being "unfit for military se r~~ice  in the field by reason 
of bodily incapacity," because by the proper construction of the exemp- 
tion act, only those persons are exempted who shall be held "unfit for 
military service in the field by reason of bodily incapacity, under rules 
to be prescribed by the Secretary of War ;" and, according to these rules, 
it was necessary that the party should be examined by a surgeon, or 
board of surgeons, appointed for that purpose, and the certificate of the 
surgeon or board of surgeons was the only evidence of bodily incapacity 
that could be acted on as evidence of the fact;  so, in that case, the parties 
were not unlawfully restrained of their liberty, but were lawfully in 
custody of the officer of the Confederate States, under the authority of 
the acts of Congress, according to their proper construction. Conse- 
quently, that decision is not opposed to the jurisdiction of the State 
courts when by the proper construction of the acts of Congress 
one who is not liable to conscription, or who is exempt, is re- ( 25  
strained of his liberty against law. That portion of the opinion, 
and reasoning of the learned Chief Justice, which is not applicable to 
the case, made by the facts before the Court, has received from us due 
consideration. 

On the argument, this position was taken: Congress may authorize 
the President to suspend the writ of habeas corpus: this would not apply 
to the State tribunals, and if the State courts and judges have power to 
issue the writ when a person is imprisoned by an officer of the Confed- 
erate States, the suspension of the writ, so far as the tribunals of the 
Confederate States are concerned, would be vain and nugatory. This - " 
reply answers the position: The act of Congress would specify the 
cases in which the writ might be suspended, or would, in general terms, 
authorize the President to suspend it in all cases where a person shall 
be imprisoned by order of the President. And as the acts of Congress 
made in pursuance of the Constitntion are the supreme law of the land, 
i t  follows that such an act would be as imperative on the State courts 
and judges as on the tribunals of the Confederate States. 

This position was also taken: I t  is admitted that should a judicial 
tribunal of the Confederate States, by its construction of an act of Con- , " 

gress, subject a citizen to imprisonment wrongfully, the State courts, 
having only concurrent jurisdiction, could not interfere to prevent the 
oppression; and on what ground can they have any more power to pre- 
vent oppression on the part of the executive (if we may suppose such a 
case) than to prevent oppression on the part of the Confederate judi- 
ciary? This reply, we think, is a conclusive answer : The judicial tribu- 
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nals of the Confederate States have jurisdiction, consequently any ad- 
judication of those tribunals would fix the construction of the act of 
Congress, and the State courts could not review or reverse its decision; 
whereas the executive branch of the Government has no judicial power, 

and any construction it might give to an act of Congress would 
( 26 ) be the subject of review, either by the State courts or the Con- 

federate courts; and when a citizen is unlawfully deprived of his 
liberty or property by an executive officer, acting under an erroneous 
construction of an act of Congrehs, the State courts may give redress, as 
in Slocumb v. Mayberry, supra. 

This further position was taken, and seemed to be mainly relied on: 
By  the conscription and exemption acts, Congress invests the Secretary 
of War, and the officers he is authorized to appoint in order to carry 
them into effect, with a quasi-judicial power, by which the enrolling 
officers have jurisdiction to "hear and determine" all questions which 
are necessary to be decided in order to ascertain whether a person is 
liable to conscription, or is entitled to exemption, which of course in- 
cludes the power to put a construction on the acts of Congress. From 
the decision of the enrolling officer there is an appeal to the commandant 
of conscripts, and from his decision there is an appeal to the Secretary 
of War ;  and possibly there is an appeal to the President. This grant 
of judicial power is deduced from the several clauses in the acts of Con- 
gress by which the Secretary of War is authorized "to make rules and 
regulations to carry the acts into effect," and from the nature of the sub- 
ject, because without exercising judicial power it would be impracticable 
to execute the conscription acts. This position is not tenable. There 
are three conclusive objections to i t :  
1. Congress has no power to make the Secretary of War a judge, or 

to authorize him to invest his subordinate officers with judicial power, 
for, as I say in the opinion delivered by me In re  Meromey: "It ie 
true, for the purpose of carrying acts of Congress into effect, the Secre- 
tary of War, in the first place, puts a construction on them, but his con- 
struction must be subject to the decision of the judiciary; otherwise our 
form of government is subverted, the constitutional provision by which 
the legislative, executive, and judicial departments of the Government 
are separate and distinct is violated, and there is no check or control 

over the executive." The circumstances growing out of the sub- 
( 27 ) ject now under consideration demonstrate the wisdom of the 

framers of the Constitution in adopting the principle by which 
Congress has no authority to exercise judicial power or to confer judi- 
cial power upon a department of the executive branch of the Govern- 
ment. The military officers appointed to execute the conscription acts 
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are naturally prompted to increase the numerical force of the army, and 
for this purpose so to construe the acts as to embrace as many persons 
as possible. For  this reason, and as a protection to those citizens who 
are not embraced by the conscription acts, the Constitution provides a 
third branch of the Government in which is confided the trust of ex- 
pounding the law and putting a construction upon the acts of Congress, 
and it follows that Congress has no power to ignore the existence of this 
third branch of the Government and confer on the executive powers 
which belong to the judiciary. 

2. There is no apparent intention of Congress to confer judicial power 
on the Secretary of War, and authorize him to establish inferior and 
superior courts, with the right of appeal to himself. I f  such had really 
been the intention, i t  would have been expressed in plain and direct 
terms, and the simple fact that the Secretary of War is authorized "to 
prescribe rules and regulations to carry the acts of Congress into effect," 
which power he would have had almost by necessary implication, surely 
cannot, when considered calmly and uninfluenced by collateral disturb- 
ing causes, be considered sufficient to confer a power on the Secretary of 
War totally at variance with every principle of our government. 

3. I f  the Secretary of War and his subordinate officers are invested 
with this judicial power so as to exclude the jurisdiction of the State 
courts, for the very same reason it would exclude the jurisditcion of the 
courts and judges of the Confederate States. No provision is made by 
which a case cab be taken for review before the District Court of the 
Confederate States from these mili tary judicial tribunals. Consequently 
the judicial department of the Government, both State and Confederate, 
is set aside, and the liberty of the citizen depends solely on the 
action of the War Department and its subordinate officers. Can ( 28 ) 
this be so ? Surely not. 

Our conclusion is that the Court has jurisdiction to discharge a citi- 
zen by the writ of habeas corpus whenever it is made to appear that he 
is unlawfu l ly  restrained of his liberty by an officer of the Confederate 
States; and that when a case is made out, the Court is bound to exercise 
the jurisdiction, which has been confided to it "as a sacred trust," and 
has no discretion and no right to be influenced by considerations grow- 
ing out of the condition of our country, but must act with a single eye 
to the due administration of the law, according to the proper construc- 
tion of the acts of Congress. 

BATTLE, J. The question presented for the consideration of the Court 
is whether the courts and judges of this State have the right to issue 
writs of habeas corpus for the purpose of inquiring into the legality of 
the detention of persons held in custody by officers of the Confederate 
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States as conscripts, under certain acts of the Confederate Congress. 
The constitutionality of those acts has never been judicially questioned 
in this State, so that the only inquiry is that which I have j u t  stated. 
My opinion is decidedly in favor of the jurisdiction of the State courts, 
and I will endeavor to state, briefly, the process of reasoning by which 
I have been conducted to this conclusion. I n  the exposition of my argu- 
ment. i t  will be more convenient for me to show what were the power 
and authority of the courts of this State in relation to this matter while 
it was a member of the United States Government; for no one contends 
that they have less power and authority under the Confederate Govern- 
ment. 

After the American Revolution, North Carolina was a sovereign and 
independent State. I n  virtue of that sovereignty and independence, she 
was vested with many and great powers and prerogatives, and had 
imposed upon her many and important duties. Among these duties none 
was higher than that of protecting all her citizens in the full and free 
enjoyment of life, liberty, and private property. Fully alive to this 

duty, she, in the fundamental organization of her government, 
( 29 ) declared "that no freeman ought to be taken, imprisoned, or de- 

prived of his freehold, liberties or privileges, or outlawed, or 
exiled, or in any manner destroyed or deprived of his life, liberty, or 
property, but by the law of the land." Declaration of Rights, see. 12. 
And again: "That every freeman, restrained of his liberty, is entitled 
to a remedy to inquire into the lawfulness thereof, and to remove the 
same if unlawful, and that such remedy ought not to be denied or de- 
layed." Ibid. ,  see. 13. To give a practical effect to these rights, courts 
were established and judges appointed. Had the State been powerful 
enough to continue to exist as an independent nation, nothing more 
would have been wanted to secure the protection of her citizens. But 
North Carolina, for causes not now necessary to be set forth, found it 
expedient to unite with other States similarly situated, for the purpose 
of forming a new and distinct government, and in doing so all these 
States were compelled to give up a portion of their former respective 
sovereignties, and to invest the newly created government with them. 
Hence the adoption of the Constitution of the United States, in which, 
after the enumeration of all the powers conferred on the General Gov- 
ernment, i t  is declared that '(the powers not delegated to the United 
States by the Constitution, nor prohibited by it to the States, are reserved 
to the States respectively, or to the people." See amendments to Consti- 
tution, Art. X. This article was indeed unnecessary, as the Genera1 
Government had no powers except what the States had granted to it, 
either expressly or by a necessary implication; but it was, out of abun- 
dant caution, very propeerly adopted. 














































































































































































































































































































































































































































































































































































































































































































































































































































































































































































