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CASES 

ARGUED AND DETERMINED 

IN  THE 

SUPREME C O U R T  

NORTH CAROLINA 
A T  R A L E I G H  

JUNE TERM, 1876 

GEORGE W. COBB AND OTHERS v. THE CORPORATION OF 
ELIZABETH CITY. 

Taxes-Municipal Corporation-Set Of f .  

1. I t  is not error in  the court below, in  an action instituted against a munic- 
ipal corporation, for the purpose of restraining such corporation from 
collecting a n  illegal tax, to allow all citizens, other than the original 
plaintiff, to be made parties plaintiff. 

2. An assessment of the property subject to  taxation by a municipal corpora- 
tion, made by the mayor and commissioners of such corporation i s  
void. Such assessment, under the provision of the Constitution, must 
be made by the township board of trustees. 

3. All taxes must be levied as  well on personal as  on real u r o ~ e r t y :  and a . - .  

levy of tax upon real property alone, by a municipal corporation, is  un- 
constitutional and void. 
levying taxes, municipal corporations a re  bound by the limitations i n  
their charters, except for the purpose of paying debts lawfully incurred 
before such limitation was enacted. 
the absence of a special contract to  that  effect, debts owing by a town 
cannot be set off against a demand for town taxes. 

INJUNCTION, heard before Ewe, J., at chambers, in PASQUOTANK, 25 
October, 1876. 

The plaintiff, G. W. Cobb, suing in  behalf of himself and the 
other taxpayers of the town of Elizabeth City, filed his corn- (2 )  
plaint, alleging substantially as follows : 

1. That the town of Elizabeth City is a part of and embraced in 
Elizabeth City Township, in the county of Pasquotank, but does not 
contain all the property within said township, and includes some prop- 
erty i n  Nixonton Township. 

2-Vol. 75 17  



I N  THE SUPREME COURT. [75 

2. I n  1874 all the property in said township was reassessed for taxa- 
tion by the board of trustees of said township, and the assessment so 
made was submitted to the board of county commissioners, and by them 
adopted. 

3. The plaintiff and all other owners of real estate in said town, 
from that t ime to the present, have paid their county and State taxes 
upon said valuation. 

4. No other assessment has since been made upon property within 
the corporate limits of said town by the board of township trustees. 

5. On 21 June, 1875, at  a regular meeting of the board of commis- 
sioners of said town, the followina order was made: "Ordered, that - 
the mayor and commissioners sit in their office on Thursday and Fri- 
day, the 24th and 25th inst., to assess the taxable value of the real es- 
tate within the corporate limits." I n  pursuance of said order, the 
mayor and commissioners did meet and assess the real estate situated 
in said town. 

6.  Said assessment was largely in  excess of the asseissment made as 
aforesaid by the township board of trustees, and tax lists thereupon 
have been daced in the hands of the town constable for collection. 

7. I n  addition to this general tax, the mayor and commissioners have 
levied a special tax of thirty-five cents on the one hundred dollars valu- 
ation of property in said town, and have taken as the basis of taxa- 
tion the assessment made bv them as aforesaid. 

8. Said special tax was not levied to pay the necessary ex- 
( 3 )  penses of the corporation, nor to pay indebtedness of the town 

existing prior to the adoption of the present Constitution. 
9. The commissioners of said town have levied said tax exclusively 

upon real property, and the constitutional limitation and equation has 
not been observed. 

10. That no vote of the qualified voters of said town has been taken, 
as to whether or not said special tax should be levied. 

11. The constable of said township has threatened and is about to 
enforce the collection of this tax, and will do so unless restrained by 
an order of this court, by a sale' of the property of the plaintiff an; 
others, to the irreparable injury of the taxpayers of said town. 

12. That G. W. Cobb, the plaintiff, tendered to the constable, in pay- 
ment of his special tax, corporation orders for the full amount thereof, 
but said officer refused to receive the orders in payment of said tax at 
more than seventy-five cents in the dollar of their face I-alue. 

13. The conmi~ssioners of said town declared the purpose of the 
special tax was to pay off the indebtedness of the corporation existing 
prior to 17 May, 1875, and the plaintiffs insist that these orders should 
be taken a t  their face value in payment of said tax. 
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Wherefore the plaintiffs pray that an injunction may issue restrain- 
ing the defendant, its agents, etc., from proceeding further in the col- 
lection of the general tax levied upon the assessment of property, 
made by the mayor and commissioners of said town; and that they be 
ordered to collect upon the valuation made by the township board of 
trustees of Elizabeth City and Nixonton townships. That they be re- 
strained from the collection of the special tax of thirty-five cents on 
the one hundred dollars valuation, levied upon the assessment made by 
the mayor and commissioners of said town. That if said tax is 
allowed to be collected, the defendants be ordered to receive in (4) 
payment thereof orders of the corporation a t  their face value. 

Upon the filing of this complaint and upon motion of the plaintiff's 
counsel, an order was issued restraining the defendant from further 
proceeding in the collection of the taxes, as prayed for in the complaint, 
and requiring the defendants to show cause on Monday, 25 October, 
1875, a t  Hertford, in said judicial district, before his Honor M. L. 
Eure, why the prayer of the complaint for a perpetual injunction 
should not be granted. 

The defendants appeared and filed an answer substantially as f01- 
lows : 

Admitted that an assessment was made by the township board of 
trustees, as alleged, for the purpose of State and county taxation, but 
not for corporation purposes. 

Admitted that the assessment was made by the mayor and board of 
commissioners, as alleged, but averred that the act admitted was one - 
expressly required to be done by the corporate authorities of said town 
by its charter, ratified by the General hsembly of North Carolina on 
25 December, 1852. That the same authority is vested in said corpo- 
ration, as provided for in  Revised Code, chap. 111, sec. 19. That 
the charter of said town expressly requires "that said mayor and 
commissioners shall assess or cause to be assessed, the real estate in said 
town, in February, 1853, and reassessed every five years thereafter, 
and they shall annually assess all improvements made since the pre- 
ceding assessment and not assessed therein." 

Admits that the assessment, made by the mayor and commissioners, 
was slightly in excess of that made by the township board of trustees, 
but avers that this arose mainly from the fact that said board failed 
to assess a considerable quantity of real estate in said town, 
which real estate, omitted in  their assessment, was included in  (5) 
the assessment of the mayor and commissioners. 

Avers that said special tax was properly and rightfully levied by 
virtue of chap. 189, Laws 1874-'75, by virtue of the charter of the 
town, and by the law of the State. 
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Admits that said special tax was not levied to pay debts of the cor- 
poration existing prior to the adoption of the present Constitution, 
but avers that said tax was levied to pay the necessary expenses of 
the corporation. 

Admits that said tax has been levied upon property exclusively, but 
avers that it mas not required that the tax should be levied otherwise 
than has been done; that by the charter the property permitted to be 
taxed is the real estate of the citizens of the town; a poll tax is also 
permitted, but that has long since been abrogated, and the male citi- 
zens, subject to poll tax, are required to work on the streets of the town 
in lieu thereof. 

That the voters of the town were not called upon to vote upon the 
special tax conlplained of; and defendants aver that the same was not 
necessary or required; that the tax was for the necessary expenses of 
said corporation; that the special authority therefor was given by the 
General Assenibly, and the same is, in all respects, regular and proper. 

Denies that the collection of said taxes will be an irreparable 
wrong to the taxpayers of said town, and avers that its collection will 
greatly benefit them, as it is intended to pay the debt of the town, and 
thereby relieve it of financial enlbarrassment, and restore its credit. 

For  a further defense, the defendant denies that any attempt has 
been or  will be made to collect any part of said tax from the plaintiff 
Cobb, by a sale of his property, as alleged, or otherwise, and avers that 
said plaintiff is not the owner of any real estate in said town; that his 
name does not appear on the corporation tax list; that not being a tax- 

payer, 'he has no interest whatever in  the tax complained of, and 
( 6 )  cannot, in any way, be damaged by its collection; that he is 

improperly made party plaintiff in this action. - 

I f  it be true, as alleged, that said officer refused to receive corpora- 
tion orders in payment of said tax, at more than seuenty-five cents 
in the dollar of their face value, i t  is no cause of complaint, the tax 
lists being an execution, its paynient could have been demanded in 
money, and the offer to take orders in paynient at serenty-five cents 
in  the dollar was merely a fauor, specially allowed by the act of As- 
sembly, authorizing the tax. 

The defendant filed an affidavit setting forth that George W. Cobb, 
the only plaintiff whose name was written ont in the complaint, was 
not a taxpayer in the town of Elizabeth City. The plaintiff offered to 
file a counter affidavit, but at the suggestion of the court this was dis- 
pensed with, and the oral statement of Jas. D. Whedbee, counsel in 
the cause, was taken. 

Upon the testimony offered the court found the following facts: I 

That George W. Cobb did pay poll tax to the town of Elizabeth City, I 
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by being subject to work the streets, that being substituted for city 
poll tax, and was therefore a taxpayer. That G. W. Brooks, John A. 
Raper, C. C. Allen and others, all owners of property and taxpayers 
within said town, had directed this suit to be brought, and by a paper- 
writing had bound themselves to pay their proportionate share of the 
cost; and thereupon his Honor allowed the said parties to be made 
parties plaintiff. The defendant excepted. 

Upon the intinlation of his Honor that enough appeared upon the 
pleadings and facts proven to authorize the court to grant the illjunction 
prayed for, the defendants' counsel requksted his Honor to allow them 
to collect the tax upon the valuatioil of property by the township board 
of trustees. and so modify his order issued in the cause. 

The court refused the motion, and continued the restraining 
order until the hearing. From this judgment the defendants (7) 
appealed. 

IV. F. Poole  for appellant.  
G i l l i a m  and Prudem contra. 

RODMAN, J. I. We think the amendment made by the judge, by 
permitting other taxpayers to be joined as plaintiffs, was within his 
power and was proper. 

2. I t  is decided in R. R. v. W'ilrnington, 72 S. C., 73, that any pro- 
vision in the charter of a town, whereby the town officers are author- 
ized to value the property in the tovn for taxation, is superseded by 
the provision in  the Constitution that the township trustees shall value 
all the property of the township, subject to the revision of the county 
comnzisaioners. The town authorities must accept the valuation thus 
made. The valuation complained of was therefore void, and so was 
the tax levied on the basis of it. 

3. Art. VII, see. 9 of the Constitution says: "All taxes levied by 
any county, city, town or township shall be uniform and ad v a l o ~ e m  
upon all property  in the same, except property exempted by this Con- 
stitution." A11 taxes, therefore, must be l e ~ ~ i e d  as well on personal as 
on real property, notwithstanding any contrary provision in  the char- 
ter. The word "property" includes bonds, stocks, solvent notes, etc. 
W i l s o n  v. Charlot te ,  74 X. C., 748. 

4. The town officers in their l ev~ing  of taxes are bound by the limi- 
tation in the charter, except for the sole and express purpose of pay- 
ing debts lawfully incurred before such limitation vas  enacted. I n  
levying within sich limit they must observe the proportion between 
property and polls fixed by the Constitution. W e i n s t e i n  v. Cornmis- 
s ioners ,  7 2  X. C., 536. 
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5. Debts owing by the town corporation, in whatever form 
(8) they may be evidenced, cannot be set off against a demand for 

town taxes, unless there be a special contract to that effect. 
Battle v .  Thompson ,  65 N .  C., 406. 

The above are all questions presented for our consideration in this 
case, and i t  will be seen that they hal-e all been heretofore considered 
and decided. 

There is no error in the judgment below continuing the injunction 
to the hearing, and i t  is 

PER CURIAN. Affirmed. 

Cited: Y o u n g  v. Hendemon,  76 N .  C., 423; Gatling v. Cornss., 92 
N.  C., 540; Reclmond v. Comrs., 106 N .  C., 128, 150; W i l e y  v. Comrs., 
I11 N.  C., 400; Harper  v. Comrs., 133 N.  C., 109; WiZmington 
v. Bryan ,  141 N.  C., 679; Graded Xchool v.  McDowell, 157 N.  C., 317. 

W. T. BRASWELL v. THE AMERICAN LIFE INSURANCE COMPANY. 

L i f e  Imt~rance-Cancellatio?~ of Policy-Agency. 

1. A person whose life is  insured by a life insurance company must have 
actual notice of the revocation of an agent's authority to receive pre- 
miums, to whom the insured has theretofore paid his premiums and 
obtained proper receipts, and to whom he paid his last premium, but 
got no receipt, before he can be charged with any default, o r  before the 
company can legally cancel his policy. 

2. If a policy is wrongfully canceled, the insured has a right to recover back 
the amount paid as premiums and interest thereon, a s  "money had and 
received for his use," or upon a pronlise of the defendant to indemnify 
and save him harmless, which the law implies from the wrongful act of 
defendant, in the cancellation of the policy; in  which case the measure 
of damages would be the amount necessary to enable the insured to 
obtain another policy. 

APPEAL from Moore, J., at May Term, 1876, of EDGECONBE. 
A jury being waived, his Honor found the following facts: The 

plaintiff insured his life in the defendant company in the sum of $2,000, 
and held a policy for that amount, the continued obligation of which 

was dependent upon the regular annual payment to defendant 
( 9 )  of a premium of $54.40. The policy bore upon its face the fol- 

lowing condition: "And i t  is also agreed that this policy and 
the insurance hereby effected shall be subjected to the several condi- 
tions and regulations printed on the back hereof, so fa r  as the same 
can be appIicabIe, in the same manner as if the same respectively mere 
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incorporated in this policy." Printed upon the back of the policy 
were the following conditions or regulations: "Receipts for premiums 
excepting first (to be found on the face of this policy) will invariably 
be given on a separate paper, and will not be valid without the seal of 
the company." "Policies expire a t  noon on the last day of the period 
for which payment has been made." 

One Dearing had been the agent of the company to collect the pre- 
miums on said policy, and to him the plaintiff had regularly paid his 
premiums, and had invariably received from said agent the receipt of 
the company, under its corporate seal, up to the time of the payment 
of the last premium in 1872. The plaintiff paid said last premium to 
Dearing, but did not obtain from him before, at, or after said pay- 
ment the regular receipt of the defendant company, under its corpo- 
rate seal. 

Before the payment of the last premium the agency of Dearing had 
been revoked by the defendant company, but the plaintiff had no no- 
tice of such revocation, other than that gathered from the facts here- 
inbefore stated. Up to the commencement of this action the plaintiff 
had paid five annual premiums, amounting to $272. 

The defendant company not having received the last premium, and 
considering that the plaintiff had forfeited his policy, canceled the 
same on its books, and notified the plaintiff of such cancellation, and 
thereupon the plaintiff instituted this action to recover of the defend- 
ant the amount of all the premiums paid by him. 

His  Honor being of the opinion that actual notice mas neces- 
sary to determine the agency of Dearing, and there being no (10) 
actual notice, rendered judgment for the plaintiff. From this 
judgment the defendant appealed. 

lienan c6 -1Zurray for appellant 
Howard & Perry contra. 

PEARSON, C. J. If  the plaintiff was in default, by failing to pay, the 
premium when due, he forfeited his policy and lost the amount before 
paid as premiums. I f  the defendant was in default by canceling the 
policy positively and peremptorily, the plaintiff has a right to recover 
back the amount paid as premium and interest thereon as "money had 
and received for his use"; or upon a promise of the defendant to in- 
demnify and save him harmless, mhich the lam implies from the wrong- 
ful act of the defendant in the cancellation of the policy; in which case 
the measure of damage would be the amount necessary to enable the - 
plaintiff to obtain another policy, if so minded, mhich, of course, 
would be much higher in respect to the premium, inasmuch as he 
is several years older than he was when he first obtained the policy; 
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but the case need not be complicated by this consideration, as the plain- 
tiff is content to take back his money with interest, and be quits of 
all further connection with defendants. 

The question is, who was to blame for the default of Dearing, the 
insurance agent? The defendant's place of business was in Philadel- 
phia, the plaintiff resided in the county of Edgecombe, and Dearing, 
the insurance agent, kept his office in Wilmington, X. C. The plain- 
tiff made several payments of premiums to Dearing, by sending him 
the money and receiving in return a receipt under the corporate seal 

of the defendant. This course of dealing was known and ap- 
(11) proved of by the defendant, and i t  furnished Dearing with the 

proper receipt, under the corporate seal of the company. For 
some cause satisfactory to itself, the defendant revoked the agency to 
Dearing, and did not, as before, furnish him with receipts under the 
corporate seal; the plaintiff sent the money to Dearing, having no no- 
tice of the revocation of his agency, except what is claimed to be con- 
structive notice-by reason of the entry on the back of the policy "re- 
ceipts for payments will not be valid unless given under the seal of 
the company." 

The fact that the defendant had revoked the agency of Dearing a i d  
refused to furnish him with receipts under the seal of the company, 
was a matter peculiarly within its own knowledge. We hold that the 
defendant was guilty of gross negligence, if not fraud, by failing to 
communicate to such of its insured as the books showed were in con- 
nection with Dearing, and who had been in the habit of sending him 
the money and getting a receipt in return. 

The company says, in order to guard against unfaithful agents, it is 
put on the back of policies "no receipt valid unless under the seal of 
the company." Let it be so; but when by the previous course of deal- 
ing the defendant had knowledge of the fact that the money was trans- 
mitted in the first place to Dearing and then the receipt was returned, 
how can the defendant excuse itself for failing to notify the plaintiff 
not to transmit the money to Dearing, as his agency was revoked? 
Fa i r  play required this much. The suggestion that Dearing was the 
agent of the plaintiff, that is to say, that the gentlemen m7ho go about 
the country soliciting people to take life insurance policies are the 
agents of the insured and not the company, is simply ridiculous, and 
must be disregarded or treated as an attempt to swindle. Theje agencies 
by which a corporation in Philadelphia is enabled to do business in 

North Carolina, are for the benefit of the corporation. The 
(12)  corporation appoints the agent, pays hini, and he is its creature; 

how can his unfaithfulness be charged to the insured? 
PER CURIAM. Affirn~ed. 
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Cited: Louick v .  Life Association, 110 N. C., 99; Burrus v. Ins. 
Co., 124 X. C., 13; Hollozoell v. Ins. Co., 126 N.  C., 404; Xtrauss 
v. Life Association, ib., 976; S.  c., 128 N. C., 468; CStuaZtlzey v. dssur- 
ance Society, 132 K. C., 930; Scott v. Life Association, 137 N.  C.,  521, 
527 ; Rownsaville v. Ins. Co., 138 N .  C., 197; Green v. Ins. Co., 139 
N. C., 313; Caldtaell v. Ins. Co., 140 X. C., 105; Erockenbrough c. Ins. 
Go., 145 N.  C., 355; Sykes v. Ins. Co., 148 N .  C., 18. 

STATE v. SIMON RAGLAND. 

Freeholder-Tales Juror. 

1. A freeholder is one who owns land in fee: or f o r  life, or for some indeter- 
tninate period. As there are legal and equitable estates, so there are 
legal and equitable freeholds. 

2. A mortgagor in possession is a freeholder, within the meaning of the act 
relating to tales jurors, Rev. Code, chap. 31, see. 29. (Bat. Rev., 
p. 860.) 

INDICTIJENT for rape, tried before ~Voore, J., at Spring Term, 1876, 
of EDGECOMBE. 

A tales juror was drawn, and challenged for cause, by the State. 
The juror swore that all of his real estate was under mortgage, but 
that ha was in  possession thereof. The prisoner insisted that the juror 
was a freeholder. The court allowed the challenge upon the ground 
that the juror was not a freeholder. 

There was a verdict of guilty. Notion for venire de novo. M o t i o ~  
overruled. Judgment was pronounced, and the prisoner appealed. 

Attorney-General Hargrove and Fred. Philips f o ~  the State. 
No counsel for the prisoner. 

R o ~ ~ a n - ,  J. By Rer. Code, chap. 31, see. 29, it is required (13) 
that tales jurors shall be freeholders. This section is reprinted 
in Bat. Rev., p. 860, and is recognized as in force in Lee ?I. Lee, 71 
N.  C., 139. 

A freeholder is one who owns land in fee, or for life, or for some 
indeterminate period. As there are legal and equitable estates, so 
there are iegal and equitable freeholds. The act does not say that a 
tales juror must hare a legal freehold. The words and apparent reason 
are satisfied by the ownership of an equitable one; as, for example, if 
he be a cestui que trust entitled to the possession and to the legal title. 
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