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CASES 
ARGUED AND DETERMINED IN THE 

S U P R E M E  C O U R T  
O F  

NORTH CAROLINA 

AT RALEIGH 

OCTOBER TERM, 1885 ' 

JERRY GREGORY v. MOSES HOBBS and wife et al. 

Pleading-Forrncc Action,-Joinder of Causes of Action. 

1. The present system of pleading permits but does not compel the 
joinder of separate causes of action arising out of "the same trans- 
action, or transaction connected with the same subject of action." 
The Code, eec. 267. 

2. The prosecution to a successful result of a former action against the 
defendants therein, to declare them trustees of the legal title, for 
the conveyance and the recovery of the possession of certain lands, 
is no bar to a subsequent adion for the recovery of the rents and 
profits whilst the defendants were in possession. 

APPEAL from @,*awes, Judge ,  at Fall Term, 1885, of 
CHOWAN. 

The plaintiff brought a former action against the present 
defendants in the Superior Court of the county of Chowan, 
the purpose of which was, to have them declared to be trustees 
holding the legal title to a house and lot situate in the town 
of Edenton for the plaintiff; to hare snch title conveyed to 
him; and for the purpose of recovering possession of the 
house and lot. 

At the Spring Term, 1882, of that Court, a decree 
was entered in that action declaring the defendants to ( 2 ) 
be such trustees; the legal title to the house and lot 
was conveyed to the plaintiff, and he took possession of the 
property. 

93-1 1 
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This action was brought in  the same Court, on 13 Septeln- 
ber, 1882, to recover the "rents" of the house and lot men- 
tioned that accrued while the defendants had possession nf 
and controlled the same. 

The defendants by their answer and on the trial insisted, 
that the plaintiff could not recover in this action, because his 
claim for such rents ought to have been made and properly 
set forth as a cause of action, and judgment demanded in  
that respect i n  the former action mentioned, and the right 
thereto determined in  that action. 

The Court intimated an opinion favorable to the defend- 
ants, whereupon the plaintiff submitted to a judgment of ncm- 
suit, excepted and appealed to this court. 

Messrs. Reade, Busbee & Busbee for the plaintiff. 
' ~ e s s r s .  Pruden & Vatnn (by brief) for the defendants. 

NEERIMON, J., (after stating the fachs). The defendants 
do not plead in  the present action that the cause of action 
alleged in the complaint was alleged or litigated at all in the 
former action; but they insist that the cause of action now 
declared upon ought to have been properly set forth and in- 
sisted upon in the former action, and as i t  was not, i t  is lost, 
and the plaintiff has now no remedy as to it. 

This contention of the defendants rests upon one of two 
assumptions: First, that the cause of action of the present 
action is essentially a part of that of the former one; or sec- 
ondly, that the cause of action in the present one, not only 
might have been united with that of the former one, but must 
have been, otherwise it ceased to be actionable. 

I n  our judgment neither of these assumptions has 
( 3 ) any foundation. The purpose of the two actions and 

the causes of actions alleged in them respectively, are 
not the same, but entirely di-fferent. The object of the for- 
mer was two-fold: First, to obtain the equitable relief of 
having the defendants declared to be trustees holding the legal 
title to a lot of land for the plaintiff, and to have such title 
conveyed to him; and secondly, to obtain possession of the 
land. 

These causes of action are different in their natures-the 
character of the allegations necessary to be made in  declaring 
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upon them-the character of the defense made to them-in 
the issues of fact and law raised by the pleadings and in the 
proofs, from the like things in respect to the cause of action 
in  the present action. The former action in  respect to the 
causes of action set forth in  it, had distinctiveness, oneness 
and completeness, without adding the cause of action in the 
present one; indeed, if the cause of action in the present one 
had been included, i t  must have been done by adding new and 
distinctive allegations, thus raising additional and different 
issues, both of law and fact, not at all necessary to a determi- 
nation of its merits. 

This action was brought to recover the rents and profits of 
the land mentioned for the period the defendants had unlaw- 
ful possession of it. The cause of action has, if well founded, 
such distinctive nature and completeness in  itself, as that it 
is capable of being litigated and completely determined alone. 
This makes i t  a separate cause of action. The mere fact that 
i t  is a result of the causes of action of the former action, does 
not make i t  necessarily a part of them. 

It is not questioned that the present cause of action might 
have been united in the same complaint with the causes of 
action alleged in the former action. Indeed, the Code Civil 
Procedure (The Code, see. 267, paragraph 5), recognizing 
the distinction we have pointed out, provides that, "claims to 
recover real property, with or without damages for the with- 
holding thereof, and the rents and profits of the same," may 
be united in  the same complaint, whether they be 
legal or equitable. But this does not imply that such ( 4 ) 
claims or causes of actions must be so united. The 
statute is permissive-it provides that such causes of action 
may be so united-the language employed is, "the plaintiff 
may unite in the same complaint" the different classes of 
causes of action specified. 

The purpose of this provision is to enable and encourage a 
plaintiff to avoid a multiplicity of actions by uniting severd 
causes of action of certain classes in the same action without 
encountering the danger, arising from the common law rule 
in  respect to duplicity in  pleading. But  i t  does not compel 
the plaintiff to do so--it is left discretionary with him. I t  
would seem that generally, he would, on the score of economy 
and convenience observe such practice, especially when the 
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causes of action are simple-not attended with complexity; 
but there might be good reasons why he would not in some 
cases, as where the causes of action are of different natures, 
of great moment, present numerous issues and involve vo- 
luminous and complicated facts. The common law does not 
generally allow such union of causes of action of different 
natures, because, i t  leads to prolixity, the multiplication of 
issues and confusion. I n  cases where it is very important to 
have the issues of fact thoroughly tried by a jury, it is not 
well to submit a multiplicity of them together-the plain 
minds of jurors do not readily lay hold _of and get a stead;y 
and clear perception of several submitted together. The 
statute has, therefore, wisely and on purpose, left it optional 
with the plaintiff whether or not he will unite in  the same 
action two or more different causes of action of the classes 
designated. 

This construction of the statute referred to, it seems to us, 
comports not only with its terms, but as well with its spirit 
and purpose. It is a literal copy of the New York statute on 
the same subject, and the courts of that State construe i t  as 
we have done. Livingston v. Turner ,  12 Barb., 486 ; Vaq-  
deroot v. GouZd, 36 N. Y., 645 ; Larned v. Hudson, 57 N. Y., 
153; Bliss on C. P., see. 132; Porn. P. & R., sec. 494. 

There is error. The jud,pent of nonsuit must be 
( 5 ) set aside. 

ERROR. 

Cited: R ~ p e r  I:. Wallace, post, 26; Asher v. Reizensteia, 
105 N. C., 217; Ty ler  v. Capehea.~t, 125 N. C., 68; Aus t in  v. 
Austin, 132 N. C., 267; Winders  v. Hi l l ,  141 N. C., 703; 
Sh&espeare v. Land Co., 144 N. C., 521. 
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J O F N  P. LEE v. M. H. EURE and others. 

Bankruptcy - Counterclaim - Parties - Judgment Liens 
Against La,nd of Deceased Debtor. 

1. In a proceeding under secs. 318, 324, C. C. P., to subject the lands of 
a deceased debtor to  sale to  satisfy a judgment lien thereon, the 
vendees in an alleged fraudulent conveyance made by the judgment 
debtor before the attachment of the lien, are not necessary or 
proper parties, and if they have been joined as defendants, the plain- 
tiff may be permitted a t  any time to enter a nonsuit, or nol. pros. 
as to them, notwithstanding they may have filed answers asserting 
counterclaims and asking for affirmative relief. 

2. These provisions of the C. C. P. not being brought forward in The 
Code, all creditors are now required to seek payment from the per- 
sonal representative, who will apply the assets according to the 
respective priorities of the demands. 

3. The plea of "discharge in bankruptcy," being a personal defence to be 
set up by the debtor or his representative, may be withdrawn a t  any 
lime. 

4. The defendant may set up as a counterclaim, any claim in his favor, 
arising out of the transaction set out in the complaint whether it be 
tort or contract, but not a tort unconnected with the transaction. 

(Lee v. Eure, 82 N. C., 428; Bevers v. Park, 88 N. C., 456; Whedbee v. 
Leggett, 92 N. C., 469; WaZsh v. HalH, 66 N. C., 233;' Bit tkg v. 
Thmton, 72 N. C., 541; Hogan v. Kirkland, 64 N. C., 250; Murchison 

- 
v. WiZlim,  71 N. C., 135; and Mauney v. H o h m ,  87 N. C., 428, 
cited and approved.) 

PROCEEDINGS to enforce a judgment lien, heard before 
Gudger, Judge, at Spring Term, 1584, of GATES. 

There was jud,pcnt for the plaintiff, from which the de- 
fendants, M. H. Eure, B. 1,. Sanders and John R.  Jones 
appealed. 

The facts are fully stated in the opinion. 

Mr. John Gatling for the plaintiff. 
Messrs. Grmdy c6 Aydlett for the defendants. 

SMITH, C. J. This action is prosecuted under the ( 6 ) 
provisions contained in  sections 318 to 324 inclusive, 
of C. C. P., by the plaintiff, as assignee of a judgment re- 
covered in  the Superior Court of Gates at Fall Term, 1867, 
by certain infant creditors of William H. Lee, upon which 
execution issued and was levied on lands of the debtor; and 
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its object, the debtor having since died intestate, is to enforce 
the lien against his heirs-at-law to whom .the lands thus 
charged have descended. Previous to the rendition of the 
judgment the intestate debtor executed a deed, dated in  Sep- 
tember, 1867, to Mills H. Eure for the same lands, and he 
has conveyed to Benjamin Sanders. These parties are al- 
leged to claim under conveyances fraudulent and void, and 
were made defendants with the administrator and the heirs- 
at-law of said Lee. The plaintiff in his complaint demands 
an adjudication declaring said deeds fraudulent, and that a 
writ of venditioni exponas issue to the end that the said lands 
be sold and the proceeds applied in satisfaction of his debts. 
Pending the action, the defendant Sanders died, and his son 
and only heir, Benjamin L. Sanders, has been made defend- 
ant in his stead. 

Among other defenses set up, the administrator relies upon 
an adjudication in the bankrupt court discharging his intes- 
tate from his debts, which afterwards, with leave of the court, 
he was permitted to withdraw. 

The incongruous union in one suit of the separate and dis- 
tinct remedies sought to be administered, the one at law in 
subjecting the property as still belonging to the debtor, for 
the payment of his debts by sale under execution-the other 
in an equitable proceeding to establish the nullity of the 
deeds, and then sell the land with no cloud upon the title, 
becoming apparent, the plaintiff, with leave-of the court, was 
allowed to enter a no& prosequi as to all the defendants 
other than the administrator and heirs-at-law of the debtor, 
and that all the allegations made as to them, be stricken from 
the complaint, and this without prejudice to them. 

The defendants embraced in this order excepted to 
( 7 ) this action of the court, the defendant Benjamjn L. 

Sanders, who in his answer had averred an invasion 
by force of the premises, and his dispossession by the plaintiff 
since the institution of the suit, to-wit, in November, 1883, 
and damaees thence sustained, for which a counterclaim is 
set up, insisting on his right to remain a party in  the cause 
and to claim compensation therefor. 

There being no other exception, the court gave judgment 
that execution issue to the sheriff directing him to make sale 
of all the interest of the deceased debtor subsisting in  said 
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lands a t  the time of his death, for the satisfaction of the 
plaintiff's jud,ment. 

From these rulings and the consequent final judgment the 
excluded defendants appeal, and these alone will we consider. 

1. We can see no just reason for the appellants' objection 
to the action of the court in permitting such amendment and 
correction of the complaint as strips from i t  the extraneous 
and needless, if indeed permissible, matters relating to the 
appellants and their claim of title, and thus making the 
action simple and single, as a process to consummate what 
was begun in the debtor's lifetime and interrupted by his 
death, and appropriate by sale the descended and charged 
lands to the payment of the encumbering judgment. This 
reformation in  the structure of the complaint, which srpa- 
rates from i t  the controversies raised with the appellants and 
severs their connection with the action, can result in no harm 
which would not have come if the original complaint had 
been in its amended form, and leaves them equally unaf- 
fected by its termination. Every right and claim which they 
possess under the deeds remains in full force and may be 
asserted as if they had never been made parties, even without 
an express reservation. Why shall they be allowed then to 
obstruct the plaintiff's only means of asserting his claim 
against the debtor's estote by final process, so as to permit 
a purchaser to call in question in  another action the validity 
of the debtor's deed as against the debt? And if the title 
derived thereunder is effectual the appellants have no interest 
whatever in  the issue of the suit. 

2. The objection to the withdrawal of the defense 
resting upon the alleged discharge in bankruptcy is f 8 ) 
equally unfounded. I n  the former case between the 
conflicting claimants-Lec v. Eure, 82 N. C., 428-it is said 
that '(the discharge in bankruptcy is a personal defense to be 
set up by the debtor or his personal representative; and if, 
when opportunity is offered, it is not brought for~vard, the 
case stands as if it never had been granted." Assuredly z s  
the administrator n7as at liberty to foreqo this defenee in his 
anmer, so must he be free to recall it when he deemed proper, 
with leave of the court. Moreover, it is set up in the answer 
of the defendant Eure, and if available to him, as grantee of 
the debtor, in like manner as to the heir who may interpme 
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